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Coe  and  Rudd«                *  55 

Coghlan  and  Witdngham,  80 

Cole  and  Gibfonj  328 

Cole  and  Diirfleyj  329 

Cole  v.  Gouine*  477 

Collins  V.  Crtttn»  ^f 

Collins  'v.  Sapland  k  ux*.  412 

Conftable  and  Nicholfon,  333 

Cook  he  al'  a;.  Sankey«  6$ 

Cooke  v.  Horrock»  197 

Cooke  nj.  Holgate,  281 

Cooper  and  Grecnfal,  368 

Cooper  &  al\a;.  Levi,  37a 

Cooper  a;.  Mills,  482 

Cooper  *u.  Sayer,  29 

Cooper  v,  Younges,  3 

Coppendale  a/.  Sunderland,  42 

Coppin  and  Panter,  241 

Corderoy  v.  Reynoldfon,  15  j 
Comet  &  Malpas  and  Wafs,  76 
Corrance   a/.    Newfom,    Crifp  & 

Smith,  428 

Cortizoz  1/.  Munoz,  328 

Coila  <v.  MifTaubin,  312 

Cotton  and  Clarke,  3 

Cotton  and  Bracher,  1 23 
Cotton  &  Tyrell  v.  Baylie  U  Ry- 

der,  21  c 

Coulfon  <v.  TumbuU  &  al\  248 

Cowling  q/,  Revnoldfon,  477 

Cowper  a;,  Milborn,  12O 

Cramborne  a;.  Quennel,  20  ( 

Crailer  a;.  Cockerell,  48  ^ 

Craven  v.  Aiilabie,  25  x 

Craven  v,  Anderton,  25 1 

Craven  v.  Hanle^,  25^ 
Crecke  &  al*  v.  Pitcairac,  127, 129 

Cremer  v.  Balman,  t-j 

Crefwell  and  Potts,  ^3 

Crockay  a;.  Martin,  281 

Crofliivell  and  Goodwin,  409^ 
♦                         Crottcy 


C. 

Cam  'vtrfus  Molineux,      Tage  37^ 
Calveraq  it  ux'  <v.  De  Miranda,  76 

Calveraq  U  ux'  v.  Pinhero,  84 

Calveraq  *v,  Pinhero,  343 

Camp  'V,  Gale,  247 

Cantrel  v.  Graham,  69 

Cape!  inu/ Han,  199 
Caj-lifle  (Biihop)  &  al'  /?«</  King,   9 

Carruthers  a;.  Lamb,  lao 

Carruthers  and  Fiiher,  202 

Caner  a;.  Manfbridge,  55 

Carter  and  Olborne,  3 1 9 

Carter  v.  Uppington,  437 

Cartlid^e  v.  Eyles,  442 

Cartwnght  v.  Gardiner,  7 

Caftle  &  ux'  v.  Whitaker,  371 

Caille  V,  Boucher,  4S0 
CatKn  V.  Elliot,  Hunt  &  Drew, 

Carmur  and  Hadderwccfc,  o  i 

Canham  and  Freeman,  i 

Cave  v.  Price,  30 

Chambers  and  Bellwood  248.  ^ 

Chambers  and  North,  3 1 9 

Chamberlain  and  Hampfon,  3 

Chamberlayne  and  Sellon,  444 

Champion  v.  Townfbend,  80 

Charopneys  a;.  Browne,  440 

Chance  o^.  Ruflel,  404 

Chanklin  v*  J'AnTon,  298 

Chapman  and  Gale,  29 

Chapman  and  Geale,  29 1 

Chappie  h  al'  'v.  Chapman,  122 

Charles  <v.  Lord  Molineux,  69 

Charlewood  and  Pigot,  200 

Charlton  <t;.  Hankey  &  al,  245 

Chcfhire/w^Teale,  82 
Chifvers  v.  Lambert  &  Weftley, 

229 

Chorke  and  Ellis,  485 

Chrjftmas  v.  Chafe,  1 19 

Chriftophory  'v.  Otto,  302 

Church  <i;.  ^^fon,  241 

Church  V.  Fendall,  ,339 

Church  and  Bourne,  442 

CUpham'/  Cafe^  298 

Clarke  <</.  Cotton,  3 

Clarke  and  Shipway,  3  2 

Clarke  a;.  Stone,  36 

Clarke  1/.  Baker,  68 
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Crofley  and  Afplcy,^  Fage  54 
Crofs  and  Van  fleet,  *  170 
Croffe  <v.  Porter,  339 
Craffman  <jW  Rye,  475 
Croucher  &  al*  and  Gregory,  2 15 
Crufc  *v,  Williams,  260 
Curd  1;.  Eaftmead,  260 
Cutlifre  <z/.  Standllh,  405 
Cade  sy.  Kerry,  413 
Calcrafc  n).  Swan,  204 
Cam  n).  Gardner,  226 
Carobridgg,  Univcrfity  of,  v.  Rut- 
tcr,  2*  35° 
Carleton  'u.  Willdnfon,  86 
Carr  nj,  Whitehall,  465 
Carr 'u.  Morley,  112 
Callell  'V,  Grave,  99 
Cattern  «i/.  Chapman,  272 
ChafFey  <v.  Bafkerville,  99 
Chandler  1;.  The  Hundred  of  Sun- 
ning, 458 
Calenda  a;.  Fleetwood,  219 
Challing  *v.  Fox,  326 
Chapman  1/.  Whitby,  364 
Canning  a;.  Davis,  494 
Chapman  1;.  Cattern,  272 
Chapman  <v.  Ry all,  415 
Charley  v.  Hedges,  273 
Childs  'v.  Prows,  390 
ChifhuU  1;.  Ingham,  15 
Chrillie  *v.  Huggins,  13 
Clarke  or.  Harbin,  90 
Clarke  >i;.  I ncledon^  212 
Clarke  <v,  Lawndy,  222 
Clarke  1;.  Gorrill,  3 1 3 
Clarke  <u-  Goodtitle,  457 
Clarke  1;.  Sheppard,  488 
Claxton  <v,  Hyde,  90 
Clerk  'V.  Langlcy,  22 
Clerke  •:/.  Pitcairne,  129 
Clixby  <v.  Dinas,  348 
Coates's  Cafe,  385 
Cockfcdge  -i^.  Richwood,  45 
Cock  fed  ge  v.  Moyle,  4^9 
Cokayn  1/.  Launder,  44 
Cokayne  «i;.  Otway,  85 
Coles  V.  Haden,  44 
Colli  a;.  Dalrymple,  268 
Colfworthy  1;.  Potter,  422 
Comings  1;.  Hooper,  102 
Cook  1;.  Shone,  &c.  1 2 
Cook  V.  Detchick,  274 
Cook  V.  Poole,  389 


Cook  've^'Jus  Shone, 
Cooke  v.  Fyfon, 
Cooke  <u,  Litfon, 
Cooper  11.  Turner, 
Cope  <v,  Bligh, 
Corifh  a;.  Kennedy, 


?agt  488 
138 

49* 
'       171 

466 


Cofens  •<;.  Etherington,  347 

Cofens  <u,  Stanny nought,  456 

Coppendale  <v.  Debonaire,  213 
Coleman  ti.  Maybr,  &c.  of  Exeter, 

238 

Courtauld  m.  Ifrael,  401 

Cooper  V.  Sherbrooke,  426 

Clarke  v.  Balchen,  471 

Crofer  v.  Thomlinfon,  47* 

Cofens  <x;.  Palmer,  26 

Coiins  <i^.  Beaumont,  17 

Coulthruft  <!/.  Poor,  98 

Courtney  n).  Selman,  446 

Cr^bb  <i/.  Button,  355 

Cracroft  v.  Willoughby,  227 

CraghiU  a/.  Pattinfon,  24 

Crane  'v.  Bate,  287 

Craven  v.  Billingflcy,  47 

Cremor  v.  Dent,  141 

Crick  a;.  Grubb,  500 

Crofs  a;.  Skipwith,  449 

Crofffthwaite  1;.  Beil,  563 

Crutchfieid  <u,  Sewords,  116 

Cullum  1;.  Lloyd,  347 

Culme  1/.  Dingle,  392 

Culmer  v.  Bax,  422 

Cuthbertfon  •?;.  Shields,  162 

Cuming  v.  Hamp,  498 

Cowper  *v.  Stanbury,  424 


D. 

D*Aeth  and  Ottiwell,  254 

Daifield  and  Simpfon,  254 

Dakeync  <v.  Thornhill,  198 

Dale  AHi/ Rufh,  404- 

Dally  h  unty  and  Nichols,  7  9 

Daman  and  White,  282 

Daniel  tmd  Lee„  8 

Daniel  ^ur^/ Humphreys,  20 3 

Darch  v.  Parry,  82 

Darby  and  WagftaiFe,  366 
Darlowo/,  Duke  of  Wharton,   %^% 

Davenhill  v.  Barrit,  337 

Davenport  1;.  Wall,  %z 

Davis  and  Richard;  203 

Dtvia 
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Davit  ^verfus  Hall,  Page  379 

Davies  v.  Grace,  485 

Davies  v.  Manfell,  282 

Dawibn  and  Jarrat,  479 

Day  U9I*  and  SoQtheby,  1 54 

Nay  o^  Love,  311 

Deacon  «.  Vivian,  7 

Dean  and  Tidmarih,  2 16 

Debalfe  v.  Mackenfie,  73 

Deland  and  Dcrifley,  82,  83 
De  Miranda  ami  Calreraq  &  ux*. 

76 

Denn  tfiti/ Benn,  180 

Denn  «»/ Fens,  181 

Denny  and  Laft,  302 

Dent  V.  Lambert,  479 

Dent  and  Stoneham,  487 

Denton  v.  Lambert,  479 

Derifley  <z/.  Deland,  82,  83 

Dcfcrifay  v.  O'Brien,  375 

Dtckerfon  and  Britton,  1 20 

DinifonAm/Hayward,  410 

Dixon  and  Harll,  1 1 8 

Dixon  <v.  Allen,  280 

Dixon  nf,  Fenner,  296 

Dobfon  and  Hobfon,  1 79 

Doe  and  Lufliington,  78 
Doe  and  Roe,  39,  172,  t8l,  176, 
177,  178, 179 

Doe  4tm/ Tapper,  181 

DorreU  a;.  Bifliop,  3  84 

Dooglais  and  Birch,  63 

Dover  V.  Robinfon,  128 

Downes  «.  Nichols,  *  497 

Downes  and  Roberts,  43  7 

Drew  and  Knapton,  279 

Dnbob  V.  Medlycotr,  55 

Duke  and  Haflefoor,  25 1 

Dann  and  Gatliffe,  5  ^ 

Dttrflep  <!/.  Cole,  329 

Dtttton  q;.  Pitt,  199 

Dyer  and  Lovell,  2  54 

Dale  V.  Robinfon,  322 

Dalling  v.  Matchett,  57 

Dally fon  <v.  Allen,  33 

Dalrymi^e  v.  Colli,  268 

Dalrymple  <v.  Baynham,  388 

Dapp  a;.  Woodman,  3 1 3 

Darker  v.  Edwards,  306 

Davids  V.  Wilfon,  18 

Davies  v.  Leckier  94 

Davies  v.  Tooes»  140 

Davis  IT,  Skyllinsj  23B 


Davis  nferjus  Bingham,      Page  353 

Davis  *».  Jones,  357 

Davis  V.  rrincc,  439 

Davis  ft.  Jordan,  489 

Daw  V.  Vile,  314 

Dawfon  a;.  Sykes,  209 

Dawfon  V.  Draper,  390 

Day  V.  A(h,  384 

Day  •».  Lloyd,  149  ' 

Davey  v.  Martyn,  289 

Davies  v.  Pavry,  493 

Davies  *v.  Canning,  ^p^ 

Denn  v.  Farr,  469 

Day  v.  Sam  fon,  ^^g 

Dean  v.  Unwin,  275 

Dearflcy  v.  Pav,  361 
Debonaire  a;.  Coppendale,        213 

Deighton  a;.  Foftcr,  187 

Delany  <u.  Morley,  1 1  j 

Delaval  v.  Machin,  ^2 

Delaval  <v.  Machin,  277 

Do  Wctt  V.  Beckman,  1 1 5 

Dennis  'u,  Fletcher,  489 
Denn  on  Demiie  of  Hildyard  v. 

Fcnn,  i^ 

Dent  V*  Cremer,  i^ 

De  Rcvofc  -w.  Hayman,  211 

Dethick  v.  Cooke,  274 

Dickinfon  v.  Ford,  160 

Digge  V.  Price,  313 

Dinas  v.  Clixby,  348 

Dingle  <v.  Culme,  3^2 

Dixon  1;.  Goodman,  4*3 
Dixon  v.  Atkinfon,               '    423 

Dobfon  V.  Stephens,  461 

Dodding  *v.  Alderfon,  359 

Dodgfon  *v.  Wood,  278 

Doe  v.  Thomas,  •  1 8c 

Doe*».  Roe,  1^5 
Doe  on  Demife  of  Agaric.  Roe,  19* 
Doe  V.  Roe,  in  Ejeament,  1 80 
Doe,  on  theDemife  of  Cholmonc^ 

ley,  V.  Roe,  4^5 
Doc  'V.  Roc  on  Dcmife  of  Fearnly, 

*  190 

Donelly  V.  Baker,  i^^ 

Dormer  v.  Gregory,  144 

Dorwcll  ^.  Webb,  j^ 

Dowding  a/.  Baker,  i6i 

Dowding  v.  Baker,  345 

Downes  «i;.  Shaft,  129 

Draper  1;.  Dawibn,  390 

Driver  v.  Scruttcn^  1 7 
Drydea 
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Pryden  n)erfui  Langley,     Fage  %z. 
DHchworth  0/.  Tunilall^  184 

Punn  <v.  Hutt>  -  346 

Punn  a;.  Harman»  355 

Punning  v.  Roe>  308 

Putoar  a;.  EcoUier^  1 28 

Poe  V.  Roe  on  Pemifb  of  Wright, 

190 

Pcnn    'V.   Fenn    on    Demife   of 

Knights.  191 

Poe  a;.  Roe  on  Peiaife  of  Leake, 

193 
Puggin  If.  Earl  of  PeUrboroogh, 

Poe  on  Pemife  of  Powley  'o.  Roe, 

194 


Eaglesfield  if.  Anderion,  427 

Barnes  Ond  Ltttwkh,  46 1 

Eafterby  m.  £afterby«  j 

Eaftmead  and  Curdj  a6Q 

Eaton  and  Hombuckle,  ;z2 1 
Edmunds  and  Uiber  U  al'.        344 

Edwards  <;£/.  Edwards,  300 

Eggleton  v.  Senefii  475 

EHis  V.  Knowlcs,  174 

Ellis  <z/.  Chorke,  485 
Elliot,  Hunt  &  Pro»  mi/.  CatJin, 

341 

Elliott  and  Wamngton,  37 1 

EUwood  V.  Ellwood,  j  u 

Elmes  <v.  TomlinfoOf  230 

Evans  v.  Tillam,  257 

Evans  and  Pitt»  42B 

gwer'i  C^,  66 
yles  <!/.  Smart,  123 
Bylea  and  CartKdgej  442 
Eagles  a;.  Oibaldefloiu  3 1 8 
Eames  «i;.  Jew,  287 
Eames  1/.  Jew,  276 
Eaft-».  Wuto»,  23 
Sail  1;.  Nonelly,  147 
Eaft  Redford,  Bwgeffes  and  Bai- 
liffs of,  <i/.  J^ngley^  415 
Egerton  «.  Betts,  212 
J&amonfon  <z;.  Thomas,  365 
Eafter  16  Geo.  a.  58 
Eafter  22  Geo.  2.  100 
Elliott  V.  Keeling*  399 


Elliott  'verfus  Patrott,  Pagi  425 

Eaton  v*  Southby,  206 

EcoUier  ir.  Dutour,  12S 

Edwards  <i/.  Darker,  306 

EUis  ^.  Wail,  23^ 

Elton  <v.  Manwairingy  69 

Eafter  2  Geo.  3^  494 

Elton  V.  Thomaa^  88 

Engier  V.  Morris,    .  271 

Erdkine  <v.  Holland,  100 

Etherington  a;.  Cofcnsj  347 

Evans  a;.  George,  34 

Evening  a/.  Spearman,  99 

Evereil  <v.  Sanfum*  491 

Everett  v.  Price,  397 
Exeter  Mayor  of  *».  Coleman,  238 

Every  v.  Tyute,  58 
Exeter  BiQiop  of  v.  Matter,  &c.  of 

Uttiveriity  CoUege,  35 


F. 

Paget  V.  Vanthiennen, 
Farmer  v.  Burton, 
•Farmer  «i;.  Tbraibut; 
Farnham  iziri/  Moxfe, 
Farettes  and  Hanoot, 
Farrance  «tr.  Brignall, 
Farril  v.  Head, 
Faulkner  and  Willims, 
Fawcett  v.  Strickland* 
Featlierftone  and  Bland, 
Fcatherftonehaugh  &  hx' 

kinfon, 
Fclton  v.  Afli, 
Feltham  and  Halfey, 
Fendall  ««</  Chun±, 
Fenn  v.  Denn, 
Fenn  a;.  Jolly  &  ad\ 
Fenner  and  Dixon, 
Ferrall  and  6cott, 
^¥&  tf «</  Warwick, 
Finch  flWW/rfbU, 
Firebrace  and  The  King, 
Fiiher  a/.  Caruthers,. 
Ftiher  and  Nevil, 
Fitch  and  Waddington, 
Flanders  <i/.  Nichols, 
Fleetwood  m,  Poidier, 
Fling'/  Cafs^ ' 
Ford  o'.  Burnham, 


59 

9 
180 

241 

409 

443 
118 

V.  At- 
373 
«77 
3»9 
339 
181 

296 
•40 
196 
406 

^$8 

202 

338 

64 

433 

67 

Foraft 
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Foieft  and  Oates»  Pa^  1 96 

Forfter  ^erfiu  FoUingcaa  &  ux*  & 
tl\  216 

Poller  V.  Blackwelk  7 

Fofter  V.  Snialrt»  29$ 

Foftcr  «W  Loxnley*  344 

Fotherby  v.  Lloy4»  342 

Fowke  Au^  Huflfe,  33 

Fowler  ojui  Philips^  441 

Fray  v.  Smith,  140,  487 

Franklin  atui  Savage,  280 

Freeman  v,  Canham*  i 

Freeman  ami  Swan,  282 

Frier  Au^Bur^efles of  Wifl>icli»  332 
Frith  oW  Syaebothaffij  3  36 

Fniment  amf  Welland*  479 

Faiknejr  v.  Lovibond^  1 10 

Fair£u;  Thomas,  Efqoir^  Voucheet 

23 
Famworth  <cr«  Smith,  322 

Farmer  v.  Nelbitt,  16B 

Farfide  v  Hayley,  ao8 

FawTon  v.  GocNdnght«  184 

Fawkes  of.  Atkinibn»  z6B 

Fenn  V.  Marriott  18$ 

Fcnn  on  Demife  of  Hildyard  ^v. 
Denn,  191 

Fenion  v.  Margemm,  3 1 8 

Ferjnilbn  v,  Am»ymoa«,  3 10 

Fieidhoiife  v.  Lannie,  352 

Finch  or.  Wilfon,  163 

Filtmyod  'v.  Smiths  1 10 

Feon  on  Demife  of  £nights  «. 
Denn,  192 

Fox  V.  Challing,  326 

Frederick  *v.  Lookop,  365 

Fitzpatrick  'v.  Pickering,        470 
Farr  «r.  Demi,  469 

Fox  H9.  Meens  363 

Fiflier  <v.  A^hAamntM  206 

Fiiher  v.  Aihdowne,  386 

Fiflier  Of.  KitcUngmaa,  284 

Fiflier  v.  Kitchingman,  449 

Fitch,  qni  um,  <v.  Nunn,         464 
Fitch,  who  as  well,  V.  Nono,    460 
FitzwiHiama  «.  Bifliop  of  Here- 
ford,  2z^ 

Fitzwilliams  v.  Bilhop  of  Here- 
ford, J45 
Fkanng  ^  Batts  and  Blake^  349 
Fleet  v«  Stannard,  392 
Fktcher  w.  Maddock»  .384 
Fklchcr  v.  Denvib                489 


Fk>wer  •c^rr/Stf  Herbert,    P^^#  360 

Flower  v.  Herbert  49a 

FoUett  V.  Trill,  8cc.  96 

Ford  and  Ford  v.  Odas^  267 

Ford  V.  Dickinibo,  160 

Fofter  «  Kirkley,  a 

Fofter  <v.  Deighion,  187 

Foot  a;.  Hume,  415 

Fowke  V.  Horabin,  &c  1 1 

Fowler  v.  Wadcock,  262 

Fowlis  'v.  Grofvenor,  10 1 
Francia  «.  Lumbo^  de  Mattos, 

223 

Francis  «.  Taylor,  9a 

Frank  v.  Richardfon,  45 1 

'Freind  w.  Hope,  36 

French  v.  Manby,  323 

French  v.  Knowks,  1 1 1 

Froft  V.  Whadcock,  447 

Fuller  V.  Swan,  283 

Freeborrow  «v.  Atkinion,  400 

Fumis  v.  Hallom,  166 

Fyfon  0/.  Cooke,  138 

Fnrtado  v.  Miller,  213 

Fleetwood  «.  CaloMla,  219 


G. 

Gage  V.  Geugh, 
Gate  V.  Chapman, 
Gale  v.  Hookfr, 
Gale  and  Camp, 
Galloway  ofuf  Martindale^ 
Gardiner  atni  Cartwright, 
Garltck  amd  Amey, 
Garnet  v.  Heavi£de, 
Gately  oir^RoiTel, 
Gatliffe  t;.  Dunn, 
Geale  t;.  Chapman, 
Gealeinri/ Talker, 
Geary  atuf  Benn, 


28 

29 
199 

«47 

330 

7 

246 

76 

5J 
291 

\jrcary  ama  j>enn,  4^] 

Gibfon  <&.  Bilhop  of  Bath  &  Wells 
&  Bond,  239 

Gibfon  nf.  Cole,  328 

Gilbert  &  ux"  tfWBerrtman,   203, 

382 
Gimbert  and  Shaw,  369 

Girdlcr  and  Swain,  37 1 

Girdlcr  v,  Wathews,  484 

Glafcock  v.  Martin,  242 

Gledhill  and  Pao^,  294 

Godfrey  and  Browa^  25; 

"^  GoodfeIlo«r 
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Goodfellow  aftiiThTc\kt\A,Page  224 

Goodman  &  aP  amf  Bett,  70 

Good  rid gc  tfn</Wingfield,  62 

Goodright  'ver/iis  Holton,  1 19 
Goodright  1;.  Tregurtha  &  al'.  121 

Goodright  a/.  Wrong,  175 

Goodright  *v.  Moore,  176 

Goodright  *v,  Noright,  178 

Goodright  w,  Hcblyn^  298 

Goodtitlc  *v.  Bennington,  75 

Goodwin  an^t  Cromwell,  409 

Gorman  v.  Boyle,  297 

Gough  and  Gage,  28 

Gouing  ami  Cole,  477 

Gould  and  Blackhall  407 

Goulding  ««</ Bartholomew,  29! 

Gouthoufe  v,  Bhixland,  486 
Gowcr  &  ux'  'V.  Hunt,     290,  291 

Gowcr  (Lord)  <u.  Heath,  445 

Grace  ami  Wood,  3 44 

Grace  ami  Davies,  485 

Gracewood  •v.  ,  439 
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X^aunder  <z;.  Stoddard,  153 
Launder  'u.  Cockayne,  44 
Law  V.  Salifbury,  24 
^awes  a;.  Satchwell,  2S 
Lawndy  or.  Clarke,  2x2 
Lawrence  v.  Playford,  352 
Laycock  v.  Garfooth,  45 
Laycock  v.  Smith,  305 
Layford  v.  Gardiner,  ^ 
Lte  «.  Oldhan,  275 
L«e  v.  Walker,  &c.  309 
Leeds,  Tlie  Duke  of,  ^.  Vevers« 

268 

Lceke  'V.  Leighton,  Baronet,  393 

Leekie  of.  Davies,  94 
Lciceiler,  The  Mayor  of,  v.  Green, 

492 

Le^httm  «.  Leeke,  393 

Lever  *o.  The  King,  34 

Lewis  <v.  Newton,  88 

Lewis  V.  Afltham,  489 

Lilly  V.  Woodnott,  1  i  i 

Lihthwaite  a;.  Bigbie,  398 

Lifter  v.  Wainhoufe^  92 

Litfon  v.  Cooke,  492 

Littlehales  <v.  Bofanqnet^  162 

Littleton  'u.  Hanfon,  98 

Littleton  v.  G/ceoea  4A0 


Lloyd  'verjiij  Cullum, 
*       —  a;.  Winton, 
— —  -u.  Day, 
Lock  *u.  Lacy, 


^^'  347 
14S 
149 
349 

356 


Lockwood  V.  Grey, 

Lodge  V,  Smith, 

Loggin  a;.  Rawlins  and  PuUen,  21 

Lomax  v.  The  Biihop  of  London, 

»39 

Lombe  v.  Lombe,  217 

London,  The  Biihop  of.  v.  Lomax^ 

'■ «y.  Barker, 

Long  1;.  Wagilaffe, 

Looeman  <i;.  Rogers, 

Lord  V.  Bifcoe, 

I*ovc  a;.  Jarrett, 

Lovibond  *v.  Faikney, 

Low  'v.  Beart, 

Lowe  V.  Lowe, 

Lowe  V.  Goodtitle, 

Lifter  v.  Lifter, 

Leech  a;.  Newman, 

Lookup  'V.  Frederick, 

Lowe  V.  Peacock, 

Lucas  V.  Buckle, 

Lucas  1/.  Marfh, 

Lunbrofa  de  Mattos  v.  Francia,  223 

L^nn  a;.  Afcough,  4} 

Lutwidge  1/.  Norton,  105 

Lytton  <v.  Rolle,  3^1 

Letgoe  v.  Holdfaft,  192 


263 

263 

H 
^S7 
119 
ai9 
13P 

36s 
36c 
316 
264 

45a 


M. 

Mabfon  v.  Butler, 
Mac  Carty  v.  Parmintcr, 
Macdonald  v.  Gunter, 
Mackerell  Mti  Bickley, 
IVI^ickenzie  and  Debalfe, 
MackintoQi  <u.  Melo, 
Macleed  v.  Marfden, 
Makepeace  v.  Hop  wood. 
Makepeace  v.  Stevens  &  1 
Maueir  v.  Hinds, 
Manlbridge  anJ  Carter, 
Manfell  anti  Davies, 
Markham  am^  Wyat, 
Marfh  and  Jacob, 
Marlhal  a/.  Lawrence, 
Marftiall  and  Stratford, 
Martin  and  Whalley, 
b3 


239 

335 
481 

73 
303 

3« 

»73 

435 
487 

55 
28Z 

221 

297 

333 


62 

Martin 
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Mvtin  ^erjus  Price  tc  al\ 
Martin  and  GUfscock^ 
Martin  and  Crockay. 
Martindale  v.  Galloway, 
Martindale  v.  Shipman, 
Martyn  <&.  Skinner, 
Mafon  'Q.  Lictlehales, 
Mafon  and  Walton, 
Mafbn  t;.  Bruce, 
Mafon  n).  Simmonds  &  al*. 
Mafon  <0.  Hodgfon, 
Mailers  and  Pdmby, 
Mathews  nj,  Holum, 
Mathews  <k;.  Lee, 
Mathews  &  ox*  n>.  Stone, 
Matravers  a/.  Adlam  ft 


330 


339 

II 

29 

66 

20a 

250 

368 

497 


Browne, 


43 « 

Maole  V.  Grubb,  200 

Maurice  a;.  GriQth,  32 

Maxey  amd  Allen  &  al*.  tao 

Medlycott  iusi  Dubob,  {5 

Mellor  a;.  Hutchinfon,  169 

Melo  tfffi/Mackintofli,  303 

Meredith  and  Atwood^  300 

Merrett  <v.  Monfort,  64 

Mendes  *v.  Wolfe,  377 
M jcklethwaite  and  Havneb,      214 

Midgley  and  Coates,  7 

Milburn  and  Cowper,  126 

Miller  <v.  Vioaridge,  28 

Mills  and  Cooper,  482 

Mil  ward  and  Bud,  44a 

Milward  and  Spooner,  48 1 

MiiFaabin  and  Cofia,  312 

Mitchell  and  Humfreys,  408 
Molinenx  (Lord)  <u,  Charles,    69 

Molineux  and  Alhton,  1 12 

Molineox  and  Cain,  374 

Monk  av4/ Savaee^  433 

Montfbrt  and  Alerrett,  64 

Moore  and  Goodright^  176 

Moore  a;.  Hodgfon,  239 

Morgan /zW  White,  198 

Mo.  fe  ^.  Farnhadi,  242 

Morfe  i.  Warran,  *  381 

M unoz  and  Cortizos,  328 

Munoz  *».  Levi,        '  381 

Mackey  v.  Sutherland,  IC9 
Machin  v.  Delaval,            52,  277 

Maddock  9.  Fletcher^  384 

Mallard  a/.  Jenkins,  93 

Mallon  <v,  Gent,      '  416 

M4ton  ^.  Acklan^  138 


Maltom  niirfiu  Acklon* 
Manley  v.  French, 
Mann  v.  Hay, 
Manning  nj.  ^^^niams, 
Manwanng  v.  Elton, 
Manwaring  of.  Thomas, 
Margerom  v.  Fenton,  ^ .  ^ 

Marks,  by  Brimmer  her  next  Friend* 

18 
Marlow  v.  Weekes, 
Marriott «.  Femi> 
MarA)  *v,  Lucas, 
Mackafley  w.  Aflilcy, 
Manwairine  v.  WilUams, 
Martin  v.  Ridgc> 
Martin  ex  far£e\ 
Martin  ^.  RuiFel, 
Martin  v.  Ballard,  349 

Mafon  y.  Obrien,  Efqoire,  Earl  of 
Inchiqoin,  418 

Mader,  &c.  of  Univerfity  ColL  v, 


F^gt^z% 
S»3 

117 
«7 
8S 
88 

.3'? 


i§5 
45f 
4H 

20$ 
223 
^73 


Biihop  of  Exeter, 
Mailers  v.  Ruck* 
Matchett  v.  DaUing, 
Matthews  v.  Brewer, 
Maurice  a;.  Engier, 
Mayo  a;.  Weaver, 
Martyn  «.  Dayey, 
Mofdey  v.  Sandford, 
Manby  v.  The  King, 
Milnerv.  Wlfon, 
Meen  v.  Fox, 
Mathews  v.  Statham, 
Mackinder  <v.  Pendock* 
Manning  *tK  Gerring, 
Mofs  V.  Hardy,  ^„„ 

Mayor  of  the  Borough  of  Leicefter, 

<v.  Green  alias  Smith,  492 

Mead  <v.  Robinfon, 
MecheU  v.  Vale, 
Mee  V.  Orion, 
Meen  v.  Tyrrill, 
Meredith  *o,  Bsunry,  commdfy  caU- 


*5 
i< 

57 
3JO 

*7l 

289 
3" 
3fS 

363 

i88 


45  « 

28 

I 


ed  Lord  Buttevant, 
Merefield  tf.  Hulls, 
Meriton  v.  Stevens, 
Mich.  15  Geo.  2. 
Mich.  28  Geo.  2. 
Mich.  18  Geo.  2. 
Milboume  v.  Reades, 
Miller  v.  Furtado, 
Miller  v.  Parfons, 
Micbcll  V.  Hodgfol^ 


393 

?<^'  359 
205 

389 

>3+ 

»»3 

,  307 

«6.  1 14 

MitcheU 
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Needham  <v.  Whetham*  46* 

Nefbitt  9.  Farmer,  108 

Nemon  «.  Lewis,  88 
Nokc  m,  Ingham  and  ChUhoU,     1 1 

Nonelly  v.  £aft»  14.7 

Norman  <v.  BeaumoAt«  455 

Norman  v.  Beard,  1 1 3 

Northern  v.  Oliver,  ^66 

Norton  «r.  Lutwidge,  105 

Nodtle  V.  Goodtiile,  s;o 

Nunn  V.  Fitch,  <]ui  tam,  464, 466 

Nutkins  v.  Wilkin,  96 

Nutting  V.  Mordecai,  145 

Norden  v.  Horfley,  1^9 

Noright  nt.  Bowman,  194 

Nunn  <v.  Barber,  218 

Newman  *o  Leech,  365 

Ne^e  V.  Simpfon,  365 


^tchell  nftrjui  Yoanghufband, 

Fagt  135 

Moffat  V.  Ogle»  1 3  3>  3 1  o 

MoDoy  a;.  Petit,  223 

Moody's  Cafe,  42 

Moore  «.  Prymie,  392 

Moore  V.  Plullimore,  117 

Moorhoal'e  v.  Barham,  140 

Mordaant  Of.  Barnard,  ijo 

Morris  *o.  Harriibn,*  346 

Morfe  V.  Hall,  267 

Mofey  V.  Pitfield,  362 

Mould  V.  Jackman,  52 

Moyfe  a;.  Cockfedge,  459 

Mtirray  *o.  Bowen,  21 

Mordecai  V.  Natting,  145 

Morley  v.  Carr,  1 1 2 

Morley  «•  Delany,  912 


N, 

Nalder  and  Haward«  60 

Napper  a;.  Biddle,  334 

Neale  iuii/ $malley»  173 

Neeler  and  Amt,  30 

Neeves  auii  Stibbs,  336 

Negative  «.  Pofitivc,  172 

Nevil  V.  Fiflier,  338 

Newarke  «r.  Newarke,  43 1 

Newball  v.  James,  434 
Newberry  -w.  Strudwick,   1 6 1,  33$ 

Newby  <i;.  Barton,  483 

Newman  v,  Butterworth,  66 

Newnham  a«^  Le  Mark.  299 
Newfom,  Crifp  Sc  Smith  amd  Cor- 

rance,  428 

Nichols  V.  Ddlyhanty,  79 

Nichols  and  Bownes.  497 

Nichcxls  and  Alfop,  993 

Nichols  and  Weft,  3  40 

Nichols  anJ  King,  343 

Nicholls  and  Taylor,  409 

Nichols  8c  al'  v.  Wilder^  432 

Nichols  and  Flanders,  433 

Nicholibn  <z;.  Conftable,  333 

Nightingale  and  Bur^es^  230 

Nivin  oW  Sibfon,  224 
Noble  V.  Lancafter,          125, 439 

Norden  and  Warden,  487 

Noright  and  Goodright,  iy6 

North  V.  Charoberii^  3 1 9 

Norton  and  Hale^  \  69 


O. 

Oatfs  V.  Forreft,  196 

Oatridge  aW  Jcnner,  293 

O'Brien  nW  Deferifay,  375 

O'CarroU  and  Baldwin^  380 

Odeham  and  Talbot,  411 

Oliver  and  Harrifon,  .  j6 
Olorenlhaw  v.  Stanyforth,       201 

Ormond  v.  Griffith,  63 

Olbome  9.  Haddockt  2J7 

Ofbome  v.  Carter,  3 19 

Ottiwell  V.  D'Aeth,  254 

Otto  and  Chriftophory,  309 

Owen  and  Bowler  432 

Ofbaldefton  a;.  Eagles*  3 1 8 

Obeden  1;.  Wrightj  417 
Obrien,  Efquire,  Earl  of  Inohiquin, 

V.  Mafon,  418 

O'Connor  v.  Reiley,  325 
O'Bryen,  Lady  Mary,  v.  The  Earl 

ofjcrfey,  168 

O'Bryan  <cr.  Owfton,  14J 
Ogier,  qui  um,  «.  Heyward,    417 

Oele  V,  Moffat,  1 3 3>  3 1 6 

Okes  «r.  Stiles,  182 

Olivej:  v.  Northern,  266 

Orion  V.  Mee,  i83 

Otway  V.  Cokayne,  85 

Overton  <v.  Stone,  14 

Overton  «/.  Baxter^  102 

Ovldham  ^.  Lee^  27^ 

b  ^  OwftoB 
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Owfton  iHrfus  O'BryaOj  Fagt  14$ 
Oadcy  *v-  Taylor,  498 


P. 

Page  and  Hanilcy,  7  j 

Painter  and  Lloid,  81 

Palmby  *z/.  Maders,  368 

Palmer  o^ri  Barker*  382 

Painter  *i;.  Cop  pin,  241 

Panchand  *r/.  Woolcy;  302 

Paradice  v.  Holiday,  77 

Parker  ^«//  Wheatly,  367 
Parminter  and  Mac  Carty»        229 

Parr  ^v.  Soams,  29 

Parr  <v,  Seames  &  al\  438 

Parrat  v.  fienn,  195 

Parrot  <v.  Smith,  74 

parry"  Affi/ Darch,  82 

Paterfon  and  Balderidge,  x  72 

Patrick  V.  Pettis,  200 

Pattinfon  and  Richards,  23s 

Paul  <z;.  Southoufe,  247 

Paul  'c.'  Gledhiil,  294 

Paul  <v.  Young,  481 

Pauper'/  Cafe^  328 

Paxton  and  Beech,  367 

Payne  and  Blackftock,  487 
Peaceable  <;r.  Troublefome^       172 

Peach  q;.  Wadland,  ,319 

Peachy  v.  Bowes,  368 

Peafe  v,  Badtitle,  336 

Feirfon  «v.  Ives,  332 

Peliett  and  Hughes,  3  30 

Penrice  a/,  Jackfon,  485 

Pctcher  and  Baker,  440 

Peter  a/.  Reignier,  410 

Pettis  and  Patrick,  200 

Philips  and  Robinfon,  296 
Philips  &ar  and  The  King>     429 

Philips  <v.  ScuUard,  435 

Philips  <z/.  Fowler,  441 

Phyiic  and  Qlarkfon,  903 

Pieot  <u.  Charlewood,  200 

Pike  and  The  King,  403 

Pincent  and  Butler,  41 
P*Ahero  and  Calveraq  h  ux\      ^ 

Pinbero  and  Calveraq  343 

Pindck  V.  Willct,  228 
Pitcwne  and  Creekc  ^  al'. 

U7*  »^ 

Piti  and  Dttttonj  1  j^ 


Pitt  'utrjus  £vtns»  Pagif  4t8 

Pitt  and  Letgoe,  439 

Pitts  «tt/.Welland,  4 

Plumb  a;.  Savage  &  qx'.  x8o 

Plumlee  /t«^  Rivers  &  al'.  140 

Poidlier  tf«i/  Fleetwood,  67 

Pollamounter  aibj/  Burgefs,  281 
Pollington  &  ux'  &  al'  W  Forfter, 

216 

Pool  and  Townfhend,  228 
Poole  n).  Brcadfield           330,  43 1 

Porter  and  Croffe,  339 

Porter  v.  Kent,  40^ 

.  Porter  and  Belihaw,  47S 

Pofitlvc  flW  Negative,  lyz 

Potts  nj,  Crefwell,  343 

Poulter  nj.  Greenwoods  367 

Poulter  iu,  Salmon,  383 

Powell  tfW  Hewitt,  Z2i 

Powell  and  Ronndell,  256 

Price  and  Cave,  30 

Price  II  al'  *i/.  Martin,  62 

Price  v.  Bambridge,  297 

Prichard  and  Lazarus,  i  a^ 

Pritchard  and  Lewis,  304 

Probart /iW  Reeves,  330 

YiQ^zr  and  Ti  Imas,  3 73 

Prudhoe  v.  Armftrong,  256* 

Pryor  a;.  Earl  of  I  flay,  2^9 

Puckmore  rtff</ Hum,  155 

Pyra  i;.  Warren,  109 

Palmer  o^.  Cofins,  26 

Palmer  1/.  Williams,  130 

Palmer  *[/<>  Bond,  447 

Parker  1;.  Karvey,  395 

Parker  v,  Hobfon,  ^37 

Paris  'v.  Stroud,  99 

Parfons  «i;.  White,  391 

Pattinfon  v.  Craghill^  2X 

Peacocke  v.  Lowe,  316 

Pearfon  1;.  Roberts^  156 

Peck  <z;.  Adams,  396 

Pierce  «z;.  Saunders,  283 

Pierce  <v.  Britton,  462 

pelham  «v.  Wright,  150 

Penrice  a;.  Penrice,  254 

Pennineton  v.  Welch,  395 

Penvola  v.  Thomlinfon,  356 

Pepiatt,  one,  &c.  <t/.  Bel),  3x6 

Pcrcivd  o^;  Thruftoat,  183 

Pexonet  if.  Sjnith,  59^ 

Petit  a;.  MoUoy,  223 

Phillips  ii.  Smith.  554 
Pinchbeck 
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Rand  and  Thomeor,         Pagt  486 

Randall  and  Smithy  247 

Ravell  and  Law,  64 

Rawling  vir/ut  Wood,  54 

Ray  'v.  Jackfon,  221 

Read  &  sH*  and  Box,  482 

Reed  and  Roy fton,  42  x 

Reeks  Se  ux'  t/.  Robins,  337 

Reeves  and  Gregory,  305 

Reeves  v.  Probart,  330 

Reignier  flW  Peter,   *  420 

Rex  V.  Baldwin  &  al'.  430 

Rex  V.  BUhop  of  Carliile  k  aL 

2,  9 

Rex  V.  Firebrace,  258 

Rex  'u.  Harries,  31 

Rex  V.  Hartop,  i# 

Rex  V.  Philips  &  al*.  429 

Rex  V.  Pike,  403 

Rex  V.  TyrcU  &  al»  Lo 

Rex  V.  WiUis,  i58 

Reynolds  v,  Simonds,  446 

Rey noldfon  and  Corderoy,  2  5  5 

ReynokUbn  and  Cowling,  477 

Rhodes  and  Scrape,  8 

Rhodes  and  WiUoughby,  70 

Rice  V.  Vinall,  ^g- 

Rkbard  v.  Davis,  ^oi 

Richards  'v.  Pattinfon,  23  c 

Richardfon  and  Smith,  20C 

Richmond'/  Ca/e,  3  j 

Right  V.  W2ong,  173 

Rivers  &  al*  v.  Pkmlee,  240 

Rivers  and  Lytc,  445 
Roberts  &  al'  andHsadiow  Si  ux\ 


Pinchbeck  ««|^  Braf^ey^P^g  1 1 5 
Parker  <v.  Aflyne,  472 

Phillips  9.  Barker,  289 

Panott  <v.  Elliott,  425 

PetejrboroQgh,  Earl  of,  v.  Doggin, 

Parry  «•  Davies,  493 

Pickering  v.  Fitzpatrick*  470 

Pendock  «•  Mackinder,  407 

Pearfon  V.  Roberts,  256 

Philmore  <v.  Sir  William  Sunhope, 
422,422 
PhiUimore  t;.  Moore,  227 

Pickering  <v.  Landon,  204. 

Pickering  v.  Thompfon,  207 

Pindar  v.  Steele,  347 

Pitcaime  v.  Cltxk^  in  Prohibition, 

229 
Pitt  V.  Wortley,  420,  421 

Playford  v.  Lawrence,  35  2 

Poole  a;.  Boulton,  2  39 

Pod  V.  Cook,  389 

Potter  v*  HarrifoQ,  23 

Potter  v.  Colfworthy,  422 

Ponrell  v.  Seaber,  91 

Powell  V.  Rolles,  166 

Pratt  If.  Tribe,  92 

,  on  the  Demife  of  Preibn, 

V. ,  in  Eje£bnent»      2  88 

Prefton  v.  Prmnell,  35  2 

Price  1;.  Street,  202 

Price  <v.  Diggs,  323 

Price  v,  Everett,  397 

Priddle  <v.  Skorray,  25 

Prince  V.  Davis,  425 

PrinncU  v.  Prefton,  352 

Pioftor  *v.  Bury,  4^0 

Proffer  v.  Wilcox,  95 

Prows  V.  Child,  390 

Prynne  v.  Moore,  392 

Porfer  1;.  Hopkins,  33 

Price  <v.  Schomberg,  425 


Qoennel  and  Crambome, 
Qoare  impedit, 

R. 

ILacketoffi/Ware, 
Raine  v^yySc;  SpenccTj 


201 
^39 


$0 
334 


*7 
126 


Roberts  Ax^  Harris, 
Roberts  ««i/ Shindlcr, 

Roberts  v.  Hammond,  374 

Roberu  v.  Downes,  43(7 
Roberts  tr.  Lord  MUfborough,  438 

Robins  tf»^  Reeks,  lU 

Robins  V.  Wigley,  jgg 

Robinfon  and  Dovor,  2  28 

Robinfon  v.  Tuckwell,  203 

Robinfon  *v.  Sparrow,  244. 

Robinfon  <u.  Philips,  296 

Robinfon  and  Jarrat,  333 

Robinfon  aW  Hemings,  4.^6 

Rock  and  Welland,  243 
Roc  a;.  Doe,  39,  272,  176,  282, 

Roe  .«^  Smith,      '77,  .7«.«79 

Kolt 
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Rolt  njirfiis  Way,  Fagi  153 

'Rondeau  and  Bofanquet,  24  5 

Roundell  'verfus  Powell,  256 

Roy  flan  <z;.  Reed,  411 

Rudd  <v,  Coe,  55 

Rulh  1).  Dale,  404 

Ruflcl  v.  Gatcly,  76 

RuiTel  and  Chance,  404 

Rye  <v.  Croflman,  475 

Radburn  <i/.  Howard,  130 

Randal  <v.  Tarrant,  22 

Randle  V.  Wair,  271 

Reiley  v,  O'Connor,  325 

Richards  n).  Welch,  468 

Rex  v.  Manby,  325 

Raih  <u.  Thompfon,  44 

Rawlins  <v.  Loggin,  21 
RawUnfon  <v.  Stone,        164^  19; 

Ray  1;.  Huffey,  104 

Ray  V.  Dearfley,  361 

Read  <v.  Gamett,  58 

Rcad«j;.  Sparrow,  235 

Reade  v.  Milbourne,  134 
Redford,  (he  Bailiffsi  and  Bargefles 

of,  <v.  Langley,  415 

Reed  a/.  Blanchett*  308 

Remy  v.  Knight,  |oi 

Rcyner  a;.  Brough,  89 

Reynoldfon  v.  Blades,  108 
Richardfon  v.  Greenwood,         16 

Richardfon  «v.  Walker,  488 

P^ichardfon  *v,  Bailey,  3  5 

Richwood  <v.  Cockfedge,  45 

Rickaby  1;.  Wilfon,  490 

Ridge  1),  Martin,     .  206 

Ridley  «i;.  Wilfon,  420 

Ridley  *v  Jeremain,  490 

Ring  *v.  Bold,  20 

Riftiton  1/.  Turton,  274 

Rix  a;.  Hawys,  461 

Roberts  v.  Biggs,  146 

Roberts  <v,  Pcarfon,  156 

Roberts  a;.  Hughes,  359 

Roberts  v.  Bolwell,  422 

Robinfon  a;.  Dale,  522 

Robinfon  o^.  Scoffin,  145 

Robinfon  <v.  Mead,  45 1 

Robinfon  a/.  Unwyn,  53 

Roe  V.  Pearfon,              ^  103 
Roe  a;.  Doe,  on  tlie  Demise  of  Stc- 

phenfon,  ^    186 
Roe  1;.  Doe,  on  the  Demife  of 


^jde. 


186 


Roe  HJirfus  Doe,  on  the  Demife  of 

Stone,  189 

Roe,  on  Demife  of  Feanile7«<r.Doe« 

190 
Roe  V.  Aylmer,  ^   236 

Roe  on  the  Demife  of  Hutchbg  <v. 
Dunning,  308 

Rogers  v.  Sandlbrd  161 

Roe,  on  Demife  of  Wright,  <u,  Docj^ 

190 
Roe,  on  Demife  of  Agar,  v.  Doe, 

192 
Roe,  on  Demife  of  Leake,  n).  Doe, 

103^ 
Roe  n).  Doe,  on  Demife  of  Dailey 

Roe  <v.  Whitehead,  499 

RoelofFse  1;.  Springett,  1 15 

Rogers  <;f.  Longman,  263 

Rogers  nj.  BttUmg^  278 

RoMe  a;.  Lytton,  351 

Roaaett  a;.  Roqaett,  399 

Rols  <v.  Yeoman,!  285; 

Rofs  V.  Auftin,  .    287 

Rowles  «v.  Powell,  166 

Rowfon  <v.  Williamfon,  207 

Royden  <z;.  Batcy,  284 

Ruck  a;.  Matters,  12 
Rutter  v.  The  Biihop  of  Hereford, 
2,  350 

Ru(rel]  v.  Martin,  273 

Ruffell  a;.  Ball,  455 

Ryall  a;  Chapman,  -     415 

Rogers  <t),  Stanlbrda  28^ 


Salmon  axr^  Coulter,  38 j^ 
Sampfon  v.  Warren,  75 
Sampfon  and  Bennet,  407 
Sandell  ^WHardrifs,  478 
Sankey  and  Cook  &  al'.  65 
Shapland  &  ux'  and  Collins,  41 2 
Satterthwaite  &  ux'  iftrjut  Wat- 
ford, 2»Q 
Savage  U  nx'  and  Plamb»  1 80 
Savage  v.  Francklyn,  280 
Savage  nt.  Monk,  433 
Saunders  and  Grey«  24I 
Sayer  and  Cooper,  29 
Scott  v.  Fcrrall,  246 
$crapQ 
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Smaies  and  Fofter. 
Smallejr  v.  Neale^ 
Smart  and  Ey]es» 
Smith  aad  Parrott^ 
Smith  V.  Richardfon, 
Smith  V.  Hugginsy 
Smith  ami  Pm, 
Smith  V.  Randall^ 
Smith  aadLzne, 
Smith  and'hawiu 
Smith  «r.  Hoff,  ^ 
Smith  V.  Roc> 
Smith  V.  Lonn, 
Smith  V.  Wintle, 
Smith  4111^  Amery, 
Smith  amd  Johosj 
Smith  «•  Hawardf 


Scrape  ^'wi^  Rhodes,        P^tf^  8 

Scrape  <v.  Hunt,  1 7  5 

Scollard  tfii^Philips,  43  g 

Seames  &  al'  /osi/  Part,  438 

Sedgley  <v.  Wellbrooke,  246 

Sdlon  «z/.  ChamberliyDe,  444 

Seaeff  aW  £ggleton»       ^  47  5 
Shapland&  ux'  «WCdlins«    412 

Sharpe  1;.  Stacvf,  5 

Shaw  <i/.  Hawlunsy  72 

fihaw  and  Whitehead,  252 

Shaw  'V.  Gimbert,  369 

Shawe  and  Herbert,  478 

Sheers  <v.  Bartlett,  484 

Sheilev  'o.  Wright,  338 

Sheridan  <cf.  Aihby>  403 

Sherlock  v.  Templer,  337 

Sherman  and  Taylor,  299 

Sherwin  a;.  Bowes,  499 

Shindler^v.  Roberts,  126 

Shipman  and  Browne,  5 

Shipman  and  Martindale,  444 

Shipway  v.  Clarke,  32 

Shorter  a/.  Helbact,  476 

Sibley  1/,  Sibley,  378 

Sibfbo  0/.  Nivin,  224 

Sibchorpe  v.  Adams,  40 

Simmonds  &  al'  <v.  Mafon,  202 

Simonds  and  Reynolds,  446 

Simmonds  and  ThompfoD,  475 

^impfon  Vs  Afhbume,  79 

Simpfon  'v,  DaiEeld.  254 

Singleton  a;.  Lacey,  478 

Sl^nner  and  Martin,  239 

.Slater  and  Jeffs,  123 

^ughter  V.  Talbot,  128 

Slocomb  and  Taylor,  243 


29J 

«73 
123 

74 

236 
240,  487 

247 
252 
300 
301 
331 
34^ 
405 
412 

480 


Smith  and  Bryan,  Page  486 

Snape  &  al'  v,  Hancock,  198 

Soames  and  ?zrr,  29 

South  and  Winter,  486 

Southam  v,  Jennings,  6 

Sotttheby  v.  Day  &  si*.  154 

Southoufe  and  Paal,  247 

S parrow  and  R obin  'on,  2 44 

Spencer  and  Raine,  334, 

Spinks  V,  Bird,  72,  338,  434. 

Spooner  v.  Mil  ward.  481 

Spurrell  and  Webb,  259,  261 

Sqaire  <v.  Almond,  297 

Stafford  v.  Little,  ^        257 

Standing  and  fiamand,  332 

Standlfh  and  Catliffe.  405 

Stanton  and  Walton,  37 

Stanyforth  and  Olorenlhaw,  201 
Stapleton  and  Langley  40 

Stapp  and  Clayton,  379 

Sucye  and  Sharpe,  c 

Stephenfon  v.  Browning,  50 

Scephenfon  and  Jeynes,  1 24 

Stevens  &  al'  and  Makepeace,  435 
Steward  v.  Biibop,  60 

Stibbs  V.  Neeves  336 

Still  1;.  Still,  40 

St-  John  (Lord)  v.  Abbot,  441 
Stone  and  Clarke,  36 

Stone  and  Mathews  Sc  ux\  242 
Stoneham  *u.  Dent,  487 

Straphon  1;.  Thomp(bn,  281 

Stratford  v.  Marfliall,  440 

Strickland  (Sir  William)  'v,  Hodg- 
fon,  372 

Strickland  v.  Fawcett,  443 

Strttdwick  'v.  Newberry,  161,  335 
Sunderland  and  Coppendale  42 
S  u tcon  and  Langdell,  3  2 

Stttton  and  Aihley,  380 

Swaile  <v.  Leaver,  299 

Sn^ain  V.  Girdler,  371 

Swan  *u.  Freeman,  282 

Swann  Av^  Jenner,  372 

Sweetland  a;.  Beezley  $t  Browne  4 
Sydebotham  <k^.  Frith,  336 

Sydenham  U  Skinner  and  Bennec, 


Sympfon  v.  Gray, 
SalUbury  v^  L^vv, 
Salmon  *v.  Aldrich, 
Sarofon  *u.  Day, 
Sander  v.  Spincks, 
Sanders  <v.  Fierce 


320 
197 

H 
349 
448 
105 

283 
Sar.dys 
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Sandys  <verfus  Spivey,  Pagt  388 
Sandys  v.  Jones,  463 
Sanfum  <v.  Evereft*  491 
Ssttchwell  Hj,  Burdtts,  208 
Satchwell  <i;.  Barberj  326 
Saivillc  'v.  Wiltfliire,  165,  270 
Scarrall  <v.  Horton,  283 
Scoffin  <v.  Robinfon*  14$ 
Scott  <i;.  Gladman,  53 
Scot «.  Bcntlcy  317 
ScruttoD,  on  the  Dcmife  of«  «^.  Dri- 
ver, 17 
Seabcr  v.  Powell,  91 
Searle  «^.  Goodrigbt,  147 
Selman  %;.  Cuortney,  446 
Semple  ^.  Bailey,  307 
Sewords  v.  Crotchfield,  116 
Shaft  V.  Downes,  129 
Schomberg  v.  Price,  425 
Sawyer  v.  Vaughan.  35 
Say  V.  Smith.  217 
Shutei'v^Horfley,  53 
Seed  V.  Woifenden,  148 
SandforH  v.  Rogers,  161 
Stretch  v.  Wheeler,  497 
Sandford  <i/.  Mofley,  3 1 1 
Sharpe  v.  Sharpe,  163 
Sharpe  v.  Wilcox,  273 
Shepard  a/.  Randal  22 
Shepard  v.  Clarke,  488 
Sherrard  v.  Harper,  136 
Shields  <v.  Cuthbertfon,  162 
Simplv^n  <v.  Bell,  500 
Shobrook  <k^.  Julian,  108 
Shone  v.  Cook,  12,  488 
Short  o^.  King,  188 
Shorter  v.  Burdas,  222 
Skipwiih  V.  Crofs,  449 
Skurry  v.  Priddle,  ^5 
Skylli'ni  v.  Davis,  232 
Slater  <z;.  Trim,  46 
Smales  v.  Waite,  135 
Smith  n),  Filewood,  110 
Smith  nf,  Smithfon,  94 
Smith  a/,  Gregg,  464 
Smith  ^.  Phripp,  209 
Smith  V.  Tidmarib,  285 
Smith  <v.  Laycock,  305 
Smith  V.  Blackmore,  307 
Smith  V.  Fam worth,  322 
Smith  a;.  Lodge,  356 
Smith  V,  Peronet,  397 
Smith  m,  Haakey<  449 


SmicUbn  niitf$$  Smith*     Fgg^  94 

Smithfon  v.  Johnibo*  1x9 

Southby  *o.  Eattm,  206 

Somers  <v.  Horfley*  1 16 

Sparrow  «•  Reade*  23$ 

Spearman  v.  Eveoiiig,  99 

Speed  <v.  Barber,  321 

Speight  V,  HarrifoB,  356 

Spencer  a;.  ThoAilinfoo,  167 

Spinckes  <z;.  Sanders,  10^ 

Spivey  v.  Sandys*  38B 

Spooner  v.  Barlett,  461 

Springett  <v.  Roetoffse,  1 1 5 

Staple  V.  Bird,  214 

Stnith  V.  Say,  217 

Statham  v.  Ma*^heivs«  363 

Smith  o^.  Beaflcy,  402 

Spurrell  <c^.  WeU>,  161 

Stafford  <x;.  Thomp(bn,  305 
Stafford,  the  HunOred  of*  <f.  Keoip, 

455 
Stanhope  Sir  William,  «.PUbMi>c, 

42i»  4^ 

Stannard  t^.  Fleet,  392 

Stanynought,  one,  &c.  v.  — —  and 

210 
426 

X09 

S47 

f3 

19 

461 

33 

182 

3H 

«4 

»95 

102 

95 
18 

95 
315 


feven  others, 
Sherbrooke  <v.  Cooper, 
Stanynought  nj.  Conns, 
Stapleton  ir.  Baron  de  Starkj 
Steele  ^v.  Pindar, 
Stephenfon  v.  Brooke^* 
Stevens,  v.  Garway, 
Stevens  v.  Meriton, 
Stevens  a;.  Dobfoo, 
Stewart  a/.  Hammond, 
Stiles  0/.  Oakes, 
Stockwell  'o.  Aihlcy, 
Stone  0/.  Overton, 
Stone  <v.  Rawlinfon, 
Street  a;.  Price, 
Stroud  v.  Paris, 
Stuart  <u,  Beaumand, 
Studwell  <v.  Buntott, 
Sugar,  qui  tam,  a;.  WebAer, 
Sunning,  theHundredof,  v.  Chan' 


164, 


dler, 
Sutton  o'.  Waddilove, 
Swan  V.  Calcraft, 
Swan  nt.  Fuller, 
Swarbeck  a;.  Whoder, 
Sweetapple  v.  Atterbury, 
Swinley  a;.  Woodhoufe«    226^  271 
Sykes  v.  Dawfon^  200 

StoddanU 


458 
S«4 
«H 
*t3 

IGfD 
211 
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Sioddards  virfiulJivmicTj^^eiS3 

Satherland  v.  Mackey,  159 

SunR>rd  v.  Rogers,  208 

Swaync  i;,  Wright,  289 

Stibbard  v.  Glorer,  364 

Simpfon  v.  Ncale,  365 

Spooner  v.  Hall.  366 


Talbot  mtii  Slaughter,  1 28 

Talbot  <9.  Odeham,  41 1 

Taiker  v.  Geale,  429 

Taylor  v.  Bramble,  6 

Taylor  anJ  Clarke,  1 24^ 

Taylor  o^.  Sloconibe,  243 

Taylor  v.  Lawfon,  25 1 

Taylor  V.  Sherman,  299 

Taylor  anJ  Nicholls,  409 

Teale  v.  Cheihire,  Sz 

Teafdale  anJ  Bunting,  23 1 

Tcmplcr  iuui  Sherlock  337 

Tbeedham  *u.  Jackfon,  238 

Thomenr  v.  Rand,  486 

Thomhill  ami  Dakeyne,  1 98 
Thornton  ^nr^/ Hayes,        X22,  201 

Thrcdder  v.  Travis,  175 

Threlkeld  v.  Goodfellow,  224 

ThraftoQt  arui  Farmer,  1 80 

Tidmarih  ami  Dean,  216 

Tidmas  o/.  Prober,  373 

IHBam  ami  Evans,  257 

Tolcher  ami  Le  Writ,  79 
Tomlinfon  v.  White  k  Pomeroy, 

I2t 

Tomlinfon  axJ  Elmes,  230 

Tompfen  ami  Arnold,  1 1 9 

Tompfon  and  Straphon,  281 

Tompfon  t/,  Simmons,*  475 

Toms  V.  Hammond,  ^  370 

Townfend  ami  Champion,  80 

Townfend  or.  Pool,  228 

Townfend  V.  Baker,  31 

Travis  a«^Thredder,  X75 
Tregnrtha  k  al'  iz«i/Goodright,x  2 1 

Tioublefome  ^»u/ Peaceable,  172 

Trovvard  and  Atterbary,  950 

Tnckwell  tfiu/Lanyton,  156 

TockweU  ami  Robinfon,  203 

Tapper  v.  Doe,  xdi 

Tonboll  Si  al'  tfs^Coulfoa»  246 

Toner  v,  William^  ^59 


Turner  vtr/us  Bean,         Fa^€  345 
Twift  aij^J  Boyes,  292 

Tyrrel  &  al'  ami  The  Eang, 
Taylor  v.  Oxley, 
Talton  V.  Waldron, 
Taylcr  v.  Wittall, 
Taylor  v.  Atkins, 
Teafcdale  'v.  Britten, 
Terrill  v.  Milton, 
Thomas  *v,  Manwaring, 
Thomas  a;.  Appcrley, 
Thomas  v.  Doe, 
Thomlinfon  a;.  Gorton, 
Thomlinfon  v.  Penvold, 
Thomlinfon  a/.  Spencer, 
Thompkins  v.  Woodley, 
Thomfon  *v,  Pickering, 
Thompfon  v,  Ra(h, 
Thompfon  ^.  Briflow, 
Thompfon  <v;Stafibrd, 
Thompfon  v.  Atkinfon, 
ThornJey  a;.  Hughes, 
Thruftout  V.  Wokiyear, 
Thruflout  V.  Goodtitle, 
Thruftout  V,  Percival, 

.  'u.  Wilfon, 

Thorn  v.  Wrcy, 
Thornhill  *u.  Tunnard, 
Tidmarih  tf.  Smith 
Tiffin  V.  Glafs, 
Todd  v,  Todd, 
Towne  v.  Walker, 
Tracey  v.  Prcfton, 
Trappett  v,  Briftow, 
Trehcmc  v.  Greffingham, 
Treherne  v.  Wells, 
Trecweeke  v.  Wright, 
Tribe  v.  Pratt, 
Trill  'u.  FoUctt, 
Tickall  V.  Brodic, 
Thniibut  <v.  Goodftiler,  on 

mife  of  Cooper, 
Tudge  a;.  Baldwin, 
Thomas  a;.  EamonibOt 
Todd  If.  Todd,  B.  R. 
Thomlinfon  v.  Crofer, 
Trim  v.  Slater, 
Trinity  17  &  18  Geo.  2. 
Trinity  18  &  19  Geo.  is. 
Trinity  31  Geo,  2. 
Tnnnard  a/.  Thornhill, 
Tunftall  V.  Duckworth, 
Topipney  de  Mailey  ^*  Gibbs,  39^ 
Turncf 


430 
498 
34 

285 
48 

88 

185 

310 

167 

387 

207 

4+ 

30J 

H 

354 

.    i3» 

183, 187 

183 

»49 
454 
348 

2iS 
143 

48 
309 

98 

35» 

346 
43* 

»93 

365 

48 

47» 

46 

164 

«94 
34« 
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WHfon  nferfus  Finch,         Fagt  163 

Wafon  V.  Davids,  18 

Wilfon  V.  Lafortane,  104 

Wilfon  V.  Barber,  312 

Wilfon  m.  Thruflout,  149 
Wiltfhire  v.  SavUle,          165, 270 

Winefield  ir.  Beard,  419 

WinKworth  v.  Wyat,  33 

Wenton  v.  Lloyd,  148 

Withall  V.  White,  a6i 

Wittall  V.  Taylor,  355 

Witton  V.  Eaft,  23 

Witton  V.  Wcddall,  23 

Woeden  v.  Sanders,  460 

Wolfenden  v.  Seed,  I48 

Wood  V.  Dodfon;  278 

Woodcock  V.  Kettleby,  86 
Woodhoufe  v.  Swinley,    226,  271 

Woodley  v.  Tomkins,  387 

Woodman  v.  Dapp,  313 

Watts  V.  Birkett,  220 

Whitby  V.  Chapman,  364 
Williams  9.  M  ainwairing,        40 1 

Woolfey  V.  Armftrong,  467 

Wiatt  V.  Packer,  323 

Wright  V.  Swayne,  289 

WoMyear  v.  Throftout,  131 
Wortley  v.  Pitt,               420,  42 1 

Wrey  v.  Thorn,  454 


Wright  vtr/us  Treeweeke, 

Wright  V.  Goftebw,  .    86 

Wright  V.  Bennington,  286 

Wyatt  V.  Winkworth,  33 

Wynne  v.  Thomas,  ;    17 

Woodnott  V.  Lilly,  1 1 1 

Wright  V.  Pelham,  150 


y. 

Young  V.  Wood, 
Young  0«^  Paul, 
Younges  and  Cooper, 
Yates  V.  Gunn, 
Yate  V.  Swaine, 
Yeoman  v.  Rofs, 
Younghufband  «.  Mitchell, 
York,  the  Archbiihop  of,  v. 

King. 
Yapp'i  Cafe, 
Young  V.  iCcks, 


Z. 


Zooch  V.  Bell, 


69 

481 

S 

H« 

233 
28s 

The 

353 

402 

4S^ 


iiS 


^ftfonif 


Eafterby  agatnji  Eaftcrby.     Mich.  7  G.  2. 

In  Dower.  A  N  Iffue  was  joined  between  the  faid  Parties  upon 
LjL  Ni  ungues  accouple  en  loyal  Matrimonies  and  a 
X  JL  Writ  awarded  to  the  Bilhop ;  he  returned  the 
Evidence  before  him  to  prove  the  Marriage,  which  appeared  fuffi* 
cient,  but  did  not  pofitively  return  that  the  Parties  were  lawfully 
married.  JVright  for  the  PlaiatifF  moved  for  Judgment  upon  this 
Return;  but  .the  Court  refufed  it,  and  told  the  Serjeant  he  might 
move  agafn  if  he  thought  fit,  giving  Notice  of  the  Motion,  that  the 
other  Side  might  have  an  Opportunity  of  difputing  the  Sufficiency 
of  the  Return,, 

Note-y  The  Return  was  afterwards  amended,  and  the  Fail  certi- 
fied inflead  of  the  Evidence ;  and  PlaintiflF  had  Judgment. 

Freeman  and  his  Wife,  Demandants ;  Canham  and 
others,  I'enants^     Eaft.  8  Geo.  2. 

In  Dower.  T^RIGHTmoytd  to  fet  afide  the  Grand  Cape^Vro-^ 
^  clamation  not  having  been  made  fourteen  Days 
before  the  Return  of  the  Summons,  according  to'  the  Statute 
31  Eli%.  cap.  '^.  fe£l.  2.  the  Summons  was  returnable  CraJl.Jni^ 
mar.  and  Proclamation  made  Odfober  27,  which  was  bu^  fix  Days 
before  the  Return :  The  Court  made  a  Rule  to  (hew  CJsufe,  which 
was  afterwards  made  abfolute,  no  Caufe  being  fliewn.' 


B  King 


King  againjl  The  Bi/hop  of  Carliflc  and  the  Mailer 
and  Scholars  of  the  Univerfity  of  Cambridge. 
Trin.  ii  &  12  Geo.  2. 

In  ^an  Impedit.  TI^YNNE  for  Defendants  moved,  That  the 
Plaintiff  if/«^  claiming  a  Right  of  Patro- 
nage might  be  examined  upon  Oath  touching  fccret  Trufts  for  Pa- 
pifts,  purfuant  to  Stat.  12  Ann.  cap.  14.  and  a  Commiflion  for  fuch 
Examination  was  ordered  to  iHlie,  direded  to  the  three  Prothono- 
taries,  or  any  two  of  them. 

Rutter  againjt  The  Biftiop  of  Hereford  and  the  Uni- 
verfity of  Cambridge.     Trin.  1 6  Geo,  2. 

In  ^an  Impedk.  'T^  HE  Court  ordered  a  Commiflion  to  exa- 
X  mine  touching  fecret  Trufts  for  Papifts, 
according  to  the  Statute  12  Ann.  to  Commiflioncrs  in  the  Country, 
and  dircded  the  Prothonotary  to  ftrikc  Commiflioners  Names,  and 
fettle  the  Interrogatories.  Hajward  for  Fkuntiffi  Birch  for  De« 
fendants. 


Fofter  a^injl  Kirklcy,     Trin*  26  &  27  Geo.  2. 

In  Dower,  rTT^HE  Tenant  aft«r  appeariHg  to  the  Grand  Capt^ 
X  returnable  the  third  Return  of  thit  Term,  ob- 
tained a  Rule,  on  PqoWs  Motion,  to  fbew  Cjiufe  why  he  fhould  not 
have  an  Imparlance  \  which  was  difcbarged  on  hearing  Draper  for 
the  Demandants.  In  Dower  und^  nlcbil  habety  or  any  other  real 
ASion,  Imparlance  is  not  to  be  given  j  Eflbios  are  fuflicient  Delay  j^ 
real  Anions  are  not  within  jny  of  t)>e  Rules  of  Court  concerning 
Imparlances. 


9meno< 


? 


3tmettUntent0. 


Hampibn  agatnfi  Chamberlain.     Mich,  6  Geo,  2, 

A  Motion  was  made  to  amend  the  Entry  upoa  Record^  accord- 
ing to  the  Writs  of  5a.  Fac*  and  Certiorari^  and  the  Returns 
thereof  after  IfTue  joined  upon  Nul  tiil  Record.  I'he  Court  beM 
that  Amendments  ought  to  be  made  by  Common  Law,  without  an 
h8t  of  Parliament,  where  there  is  any  thing  to  amend  by;  and 
therefore  ordered  the  Entry  upon  Record  to  be  amended,  and  mads 
agreeable  to  the  Writs  of  Set.  Fac.  and  Certiorari^  and  the  Returna 
thereof,  upon  Payment  of  Cofts,  the  Entry  being  made  irapcrffs^y 
by  Mifprifion  of  the  Clerk;, 


Clarke  againjl  Cotton,  an  Attorney • 

A  Bill  was  filed  in  this  Caufe  againft  the  Defendant  as  an  At- 
torney of  the  Court ;  and  the -Bill  by  Miftakc  of  the  Plain* 
tifPs  Attorney  did  conclude,  ^  inde  producitfeHam^  ifc.,  inftead  of 
y  inde  petit  Remedium^  &fr.  Upon  Motion  in  the  Treafury  the 
Judges  were  pleafed  to  order  the  Bill  to  be  amended  by  ftriking  out 
the  Words  producit  fe^m^  and  inferting  inftead  thereof  the  Words 
petit  Remedium^  upon  Payment  of  Cofts  to  be  taxed,  Niji  eaufa ;  and 
the  Rule  was  afterwards  made  abfolute  upon  an  AiEdavit  of  Service, 
This  Cafe  is  like  that  where  the  Curfitor  may  amend  an  Original 
iiy  his  Inftru£lions,  eiren  in  Subftance;  and  in  mere  Form  the 
Court  wiU  fufFer  him  to  amend  his  own  Miftake.  The  Inftruftions 
'  here  given  to  the  PlaintifPs  Attorney  were  to  fUe  a  Bill,  which  ha 
b&th  not  done  \  be  hath  made  it  a  Declaration  b^  this  w/ong  CoA* 
dufiop,  and  not  a  Bill,  according  to  his  InfI:ru<Stions, 


Cooper,  an  Attorney,  agawJlY(Mt\ges.  Hil.  6  Geo.  2. 

MOTION  was  made  to  amend  the  Continuaace  on  the  Roll 
by  ftiikiog  out  a  General  Return,  and  making  it  a  Daycer** 
tain ;  the  AQion  being  at  the  Suit  ^  an  Attorney,  the  Court  at  firft 
JVQside  foaie  Difficulty  in  granUng  the  Rule  for  aA  Am^ndmeni,  it  be- 
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ing  after  Judgment  on  Demurrer;  but  upon  Confideration,  Conti- 
nuances being  merely  the  Adls  of  the  Court,  the  Amendment  was 
ordered. 


Hale  againft  Breedon.     Trin.  6  &  7  Geo.  2. 

THE  Placita  in  the  Record  of  NiftPrius  was  of  Eafter  Term 
laft ;  the  Declaration  was  in  Latin  of  Hilary ^  entered  with 
an  Alias  prout  patit ;  the  Plea  was  without  Imparlance  of  the  fame 
Term  in  Englijh,  Chappie  and  Eyre  moved  in  Arreft  of  Judgipent, 
and  obtained  a  Rulie  Nijiy  which  was  afterytrards  difcharged  upon 
DarnalFs  fliewing  for  Caufe,  that  the  Imparlance  was  entered  upon 
the  Plea-Roll,  and  that  the  Record  of  Nifi  prius  was  amendable 
thereby. 

Welland,  an  Attorney,  againji  Pitts,  Mich,  7  Geo.  2. 

THE  Bail-piece  was  ordered  to  be  amended  by  making  the 
Recital  of  the  Writ  of  Attachment  of  Privilege  agreeable  to 
the  Writ  itfelf,  vi%.  inferting  the  Return  thereof,  which  was  omitted 
in  the  Bail-piece,  and  in  other  Particulars.  Eyre  for  Plaintiff; 
Vrlin  for  Defendant. 

Note  J  A  Rule  to  bring  in  the  Body  had  been  ferved  upon  the 
Sheriffs  of  London ;  and  Plaintiff  infifted  upon  Cofts  on  the  Amend- 
ment of  the  Bail-Piece,  but  was  told  by  the  Court  he  muft  proceed 
upon  his  Rule  againft  the  Sheriff  for  Cofts,  if  he  was  entitled  to  any; 
it  was  not  proper  to  a(k  for  Cofts  upon  this  Motion. 

The  Bail,  immediately  after  the  Amendment  of  the  Bail-piece, 
juftified  themfclvos  in  Court,  not withftan ding  which  Plaintiff  after- 
wards pioved  for  an  Attachment  againft  the  Sheriffs  for  not  bringing 
in  the  Body;  which  was  granted  upon  Affidavit  made  of  Perfonal 
Service  of  the  Rule  upon  the  High  Sheriffs  (no  Caufe  being  fliewn.) 

Sweetland  againJl  Beezley  and  Browne.  Hil.  7  Geo.  2. 

ASci.  Fac.  againft  Bail,  and  all  the  Proceedings  thereupon  were 
ordered  to  be  amended  by  the  Record  in  the  original  Aftion, 
by   inferting  the  Word  AUrchant  inftead   of  Mtrctr^  being  the* 

Defendant's 


Defendant's   Additipn,  after  Iflue  joined  upon   Nut  tlel  Record* 
CbappU  for  PlaintiiFi  Eyre  for  Defendants. 

Browne  againji  Shipman, 

UPON  a  common  Qaufum  fregity  PlaintifF  declared  againft 
Defendant  as  Adminiftrator,  and  he  pleaded  that  Adminiftr^- 
tion  was  never  committed  to  him ;  PlaintifPs  Attorney  moved  in 
the  Treafuryy  that  PlaintifF  might  amend  his  Declaration  upon  Pay- 
ment of  CoflS)  by  declaring  againft  Defendant  as  £xecutor>  which, 
upon  hearing  Defendant's  Attorney,  was  ordered. 

Sharp  againji  Stacye.     Eaftcr  7  Geo.  2. 

THIS  was  an  Adlion  of  Debt  upon  a  Recognizance  of  Bail, 
to  which  the  Defendant  pleaded  Payment  j  the  PlaintifF  re- 
plied Non-payment,  and  concluded  with  an  Averment,  inflead  of /# 
the  Country  J  whereto  Defendant  demurred  generally  ;  and  the  Quef- 
tion  upon  the  Argument  was.  Whether  this  was  helped  by  the  Sta- 
tute for  the  Amendment  of  the  Law,  4.  fsf  5  Jnna ;  the  Court  gave 
Judgment  for  the  PlaintifF,  Ntfi ;  but  the  PlaintifF  afterwards,  upon 
advifing  with  his  Counfel,  moved  to  amend  upon  Payment  of  Cofts. 
Birch  for  Defendant  j  Skinner  for  PlaintifF, 


Waldo  againji  Harrifon,  an  Attorney. 

D  AYNE  S  moved  to  amend  the  Writ  of  Habeas  Corpora  Ju^ 
rator*  after  Trial,  returnable  on  JVednefday  next  after  eight 
Days  of  the  Purification,  inftead  of  JVednefday  in  fifteen  Days  of 
Eafter :  Court  made  a  Rule  to  fhew  Caufe,  which  was  afterwards 
made  abfolute  upon  hearing  Counfel  on  both  Sides.  Chappie  and 
Skinner  for  Defendant. 


Waldo  againji  Harrifon.     Trin,  7  &  8  Geo,  2, 

THE  Writ  of  Habeas  Corpora  Jurator*  being  wrong  in  tlic 
Day  oi  Nifi priiiSy  had  been  ordered  to  be  amended;  and 
B  3  *         Baynes 


6.  amcmimcntiEf* 

Baynes  afterwards  tnoved  to  anleztd  the  Jurata  in  the  Record  of 
tJiJi  prius  :  The  Court  after  Con  (iteration  were  of  Opinion,  that 
as  the  Writ  was  amendable  by  the  Statute  5  Geo.  and  was  amended^ 
and  the  Day  of  Nlji  prius  tiiercby  rightly  appobtcd,  the  JuratOj 
which  is  not  an  Award  of  the  Court,  but  only  to  annex  the  Proceed- 
ings, ahd  is  wrong  by  MHprifion  of  the  Qerk,  ought  to  be  amended 
and  made  agreeable  to  the  Writ;  and  the  Amendment  was  ordered. 


Taylor  againji  Bramble.     Mich.  %  Geo.  2. 

PLaintifF  obtained  a  Rule  to  (hew  Caufc  why  his  Declaration 
(hould  not  be  amended  on  giving  an  Imparlance  ;  upon  (hew- 
ing CauTe,  it  appeared  that  Defendant  had  demurred  and  given  a 
Rule  to  join  jn  Demurrer5  and  therefore  Plaintiff  muft  pay  Cofts,  and 
cannot  amend  on  giving  an  Imparlance.  Rule  abfblute  on  Pajonent 
ef  Cofts. 


Williams  againji  Jones  and  another.  Eafter  8  Geo.  2. 

THIS  Caufe  was  tried  at  Ntji prius  before  the  Lord  Chief 
Jufticc^  and  a  Verdi<5t  taken  by  Mifhike  of  the  AJTociate  ge- 
nerally for  Plaintiff  againil  both  Defendants,  inftcad  of  finding  De- 
fendant Edward  J  ones  Not  Guilty  ;  as  to  the  other  Defendant,  a 
Verdid  was  found  for  the  Plaintiff,  Damages  200/.  Plaintiff  moved 
that  the  Return  of  the  Pojica^  as  to  JoneSy  might  be  amended  j  which 
was  ordered  cm  the  Chief  Juftice's  Report,  and  hearing  Counfel  o\\ 
both  Sides.  The  Return  of  the  Pojiea  is  the  A&  of  the  Chief  J  uf- 
tice,  and  muft  be  made  as  it  ought  to  be :  It  was  urged  by  Defaid- 
ant*s  Counfel,  that  the  Verdift  as  to  the  other  Defendant,  was  con- 
trary to  Evidence  j  but  be  that  fo  or  not,  the  Verdi<a  being  right  in 
Part  cannot  be  fct  afide.  Darnall  and  Wright  for  Defendants  j  Eyn 
for  Plaintiff. 


'    Southam  againji  Jennings.     Mich..  9  Geo.  2. 

THIS  was  a  Tejiat'  Capias  from  London  into  Oicfordjhin^  and 
Bail  put  in  thereon  with  the  Filazer  of  London:  Plaintiff  by 
Miftftk^  detUred  in  Oxfordjhin,  and  afterwards  moved  in  1;he  Tna- 

3  f^^ 
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fury  to  amend  by  declaring  in  London^  according  to  his  Writ  j  which 
was  ordered  upon  Payment  of  Cofts,  thoi^gh  after  Plea  pleaded. 

Deacon  dgainjl  Vivian,  *  Eafter  9  Geo.  2* 

In  the  Trea-  A  Judgment  by  Non  Inforni  was  figned  Dtc.  aa, 
fury.  XA.  by  Virtue  of  a  Warrant  of  Attorney,  dated  O^. 
31,  in  Michaelmas  Term  laft,  and  the  Roll  was  filed  generally  of  faid 
Michaelmas  Term.  A  Writ  of  Lrror  was  brought,  aiid  afterwards 
PlainttflF's  Attorney  moved  to  amend  the  Record  according  to  the 
Fafiy  by  inferting  at  the  Top  of  the  Roll  from  the  Day  of  St  Mar-- 
tin  in  fifiteen  Days,  in  Michaelmas  Term,  in  the  9th  Year,  ^t.  to 
prevent  the  Judg«ient's  having  Relation  to  the  EiTdn-Day  of  the 
firft  Return,  which  would  have  vitiated  it,  the  Day  laid  in  the  De- 
claration on  a  Mutuatus  being  On.  31.  (the  Date  of  the  Warrant 
of  Attorney;)  and  upon  hearing  the  Attornies  on  both  Sides  the 
Amendment  was  ordered* 


Cartwright  againft  Gardiner. 

CKINlfER  moved  for  the  Plaintiff  to  amend  the  Iffuc-RoU  by 

ftriking  out  the  Award  of  the  Fenire facias  by  Decern  taleSy  and 

awarding  the  common  Venire  facias ;  this  was  op^ofed  by  Hawkins 

for  Defendant ;  and  there  being  nothing  to  amend  by,  ibt  Court 

did  not  make  any  Rule. 


Coates  againft  Midgley.     Trin.  10  Geo.  2. 

In  Prohibition.  f^T^YiY.  Declaration  wa«  ordered  to  be  amended 
X     by  a  Judge  j  but  the  Amendment  not  being 
warranted  by  the  Suggeftion,  or  the  A(3s  of  the  Spiritual  Court,  thtf 
Order  was  difcharged.     Chappie  for  Defendant  \  Eyre  for  Plaintiff* 

Fofter  againft  Blackwell.     Eafter  10  Geo.  2. 

JiAR  KE  R  moved  to  amend  the  Judgment-Roll,  by  ftriking  out 
that  the  Plaintiff  ought  to  recover,  and  inferting  that  the  Plain- 

B  4  tiff 
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tifFdo  recover,  after  a  Writ  of  Error  brought,  &r  in  nulb  eft  errat' 
pleaded,  which  was  ordered  on  Payment  of  Cofts,  provided  Defend- 
ant do  not  farther  profecute  his  Writ  of  Error ;  but  if  he  proceeds 
in  Error,  without  Cofts.  Parker  for  PlaintifF;  Cbappl^  for  De- 
fendant. 


ScTzpt  againfi  Rhodes.     Trin.  lo  &  ii  Geo.  2. 

On  Special  Ferdi^  HT^  ^^  Matter  in  Law  had  been  argued,  and 
in  Eje£iment.  X  the  Court  having  taken  Time  to  confider. 
Skinner  for  PiaintiiF  moved  to  enlarge  the  Demife,  which  was  near 
expiring ;  but  Eyre  for  Defendant  not  confenting,  the  Court  declared 
they  had  no  Power  to  enlarge  the  Demife  without  Confent. 

Lee  againjl  Daniel.     Hil.  n  Geo.  2. 

DELFIELD  moved  to  amend  the  Declaration  after  the  Plea- 
Roll  filed :  Draper  objeSed  that  the  Motion  ought  to  be  to 
amend  the  Roll,  and  not  the  Declaration ;  that  the  Amendments 
prayed  being  very  long,  could  not  be  made  without  defacing  the  Roll, 
which  ought  not  to  be  fufFered.  Belfield  replied,  that  a  Vacatur 
might  be  marked  on  the  Roll  filed,  or  it  might  be  taken  off  the  File, 
and  a  new  Roll  of  the  fame  Number  be  filed  in  its  Place  ;  but  per 
Cur*  that  Praftlce  is  aot  warrantable,  and  the  Amendments  prayed 
being  fuch  as  would  greatly  deface  the  Roll,  the  Motion  was  denied. 

Harry  ngainjl  Bant. 

DELFIELD  moved  for  Leave  to  amend  the  Avowry  by  alter- 
ing  the  Sum  due  for  Rent,  which  was  mifcomputcd :  Draper 
oppofed  the  Motion,  Demurrer  being  joined,  and  the  Caufe  in  the 
Paper  for  Argument.     Per  Cur*:  Defendant  muft  amend  on  Pay- 
ment of  Cofts. 


]e2ine  againjl  Langton,  late  Sheriff  of  Somerfetfhirc 


D 


Efcndant  moved  for  Leave  to  amend  his  Return  of  Re*  fa*  h* 
filed  in  Adich,  Term  I735>  by  adding  Pledges.    In  the  Re- 
plevin 
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plevin  Caufe,  Judgment  wcrit  for  Defendant  in  the  Plaint  for  want 
of  PlaincifPs  declaring  in  this  Court,  and  a  Ritom*  habend*  was  if* 
fued,  and  an  JSlongat*  returned  thereon :  And  now  this  A6lion  was 
brought  againft  the  Sheriff  for  not  taking  Pledges:  Defendant 
pleads  he  took  Replevin  Bond,  whereto  Plaintiff  demurs.  P^r  Cur^: 
The  Pledges  ought  to  be  recorded  in  the  Court  below,  no  Affidavit 
is  produced  of  that  Fa£l,,  here  is  nothing  to  amend  by.  Rule  to 
flicw  Caufe  for  Amendment  difchargcd.  Eyre  and  Draper  for 
Plaintiff;  £^^ifii/ for  Defendant. 

Y?smtv  againji  Burton.     Eaft.  ii  Geo.  2. 

AFTER  Argument  upon  Demurrer,  Plaintiff  moved  to  amend 
the  Declaration ;  which  was  granted,  the  Merits  of  the  Caufe 
not  coming  in  Queftion  upon  the  Argument,  but  only  the  Form  of 
Pleading.  Parker  for  Plaiiitiff  s  Girdler  and  Hajward  for  Defend- 
ant. 

Woodman  againft  Inwcn.     Trin.  1 1  &  1 2  Geo.  2. 

AFTER  Argument  upon  Demurrer,  and  a  Rule  for  a  farther 
Argument,  Defendant  moved  to  amend  the  Ayowry  by  infert- 
ing  three  ncceflary  Requifites  to  juftify  his  Diftrefs ;  but  the  Amend* 
ment  was  denied,  the  former  Argument  having  been  upon  the  Me- 
rits, and  there  not  being  fulHcient  Matter  fet  out  in  the  Avowry  to 
amend  by.  Urlin  and  Parker  for  Defendant  \  Eyre  and  Draper  for 
Plaintiff. 

King,  Executor,  againft  The  Bi^op  of  Carlifle,  the 
Univerfity  of  Cambridge,  Lamb  aAd  Gibfon. 
Mich.  12  Geo.  2. 

In  ^are  ImpediU  DOOTLE  moved  to  amend  the  Original  Writ 
and  Declaration,  by  making  the  Plaintiff  a 
Co^Adminiftrator  inftead  of  Executor  j  he  urged  the  Reafonable- 
ncfs  of  the  Amendment  from  the  Neceffity  of  the  Thing  5  if  the 
Original  cannot  be  amended,  fix  Months  being  paffed,  9  Lapfe  will 
incur.    He  cited   Cro*  Eliz,  iig.    Rookfiy's  C^e^    Cro.  Can  j^. 

Turner 


Tmrner^gmnR  Palmer.  4  Lev.  12.  3  jL«f.  347.  Fifxgilfion  i^fj. 
7if  Duchefs  ef  Metflherough  againft  Wtgfnore ;  Merrick  againft  The 
Hundred  tf  Offulftnn^  Pafch.  and  Trin.  10  G/^,  2.  in  B.  R.  The 
Court  made  a  Rule  to  flicw  Cauft  i  Skinner  and  Wynne  fiiewed 
Caure,  and  infifled,  that  all  the  Cafes  dted  fot  the  Amendment  were 
t)f  Mifprifions  where  the  Officer  has  miftaken  his  Inftrudions,  and 
upon  Affidavit  and  Examination  of  the  Officer  9re  tenns  in  CourC^ 
Amendments  have  been  made*  Skinner  cited  Turner  againft  Peek<^ 
Mich.  4  Geo.  2.  in  B.  R.  Per  Cur*:  The  DoaWne  of  Amend- 
ment of  Original  Writs  (which  is  not  by  Common  Law,  but  per 
Stat.  8  Hen.  6.)  is  fettled  in  the  Books ;  i/?,  No  Amendment  of 
an  Original  Writ  can  be  made,  unlefs  for  Ncfcicnce  or  Mifprifion 
of  the  Clerk.  TJfyy  There  muft  be  fomething  to  amend  by :  In 
this  Cafe  both  thefe  Requifices  are  wanting.  The  Court  will  take 
Care  that  the  Suitor  ihall  not  fuffer  by  the  Officer's  Error ;  btit 
had  the  Miftake  been  the  Attorney's,  the  Party  mufl:  be  put  to  his 
Remedy  againft  him  :  The  Court  could  not  amend  it.  Here  the 
Writ  is  agreeable  to  the  Inftrudions,  fo  there  is  nothing  to  amend 
by.    The  Rule  was  difcharged. 

The  King  againft  Hartop,  late  Sheriff  of  Leiceftcr- 

fhire. 

AN  Attachment  of  Contempt  having  iffued  againft  Defendant 
for  not  returning  a  Writ,  he  was  examined  upon  Interroga- 
tories \  and  Belfield  moved  for  Defendant  for  Leave  to  amend  his 
Examinition  upon  the  fourth  Interrogatory  j  Defendant  having  by 
Miftake  therein  referred  to  his  own  Affidavit  inftead  of  an  Affidavit 
made  by  other  Perfons.  Jgar  oppofed  the  Motion,  and  prayed  that 
the  Profecutor  might  amend  a  IV^iftake  in  the  Title  of  the  Inter- 
rogatories. Per  Cur\'  Let  the  Title  of  the  Interrogatories  be 
amended,  and  let  Defendant  be  re-examined  on  the  fourth  Interro- 
gatory ;  the  Amendment  of  the  Interrogatories  was  to  entitle  them! 
between  The  King  and  Hart9p^  inftead  of  the  Original  Caufe,  wherein 
the  Writ  was  not  returned. 

Brovine  againft  Hammond.     Eafter  12  Geo.  2. 

F  T  E  R  Writ  of  Capias  ad  fatisfaciend*  executed.  Agar 
moved  to  amend  the  Writ  by  die  Record  of  the  Judgment, 

making 
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inaking  defendant's  Name  Edmund  inftead  of  Edwardy  and  ob- 
tained a  Rule  to  (hew  Caufe,  which  ott  Affidavit  of  Service  waf 
made  sibfolute. 

Mafon  agatnft  Littlchales,  Attorney. 

By  BilK  fTP^HE  Court  gave  Leave  to  amend  the  Declaration  by 
X  ftriking  out  the  Words  (bring  Suit)  and  fnfcrting 
(prays  ReUef)  upon  Payment  of  Cofts,  though  the  Court  feemed  to 
think  the  Amendment  unneccflary.  Bootle  for  Plaintiff;  Haywari 
for  Defendant. 

Fowke  againft  Horabin  and  others.     Trin.  13  &  14 

Geo.  2. 

AFTER  a  Verdia  found  for  the  Plaintiff,  fcveral  Objeaions 
were  made  in  Arreft  of  Judgment:  The  principal  were^ 
That  tho'  the  Aftion  was  Trefpafs  upon  the  Cafe,  the  Jurata  at 
the  Foot  of  the  Record  of  A7.  pri.  was  in  Trefpafs  only.  That 
inftead  of  faying,  unlefs  the  Chief  Juftice  fhould  come  before  on 
the  1 2th  of  Jufyy  it  was  (aid,  unlefs  he  fhould  come  before  the 
1 2th  of  July,  That  two  of  the  Defendants  being  Sheriff  of 
Middlefexy  the  Fi.  fa.  was  awarded  to  the  Coroners,  but  by  the 
yurata  the  Writ  was  alledged  to  be  delivered  to  the  Sheriff  to  be 
executed.  That  the  Writ  of  Ve.fa.  inftead  of  being  made  re- 
turnable in  Court,  was  made  returnable  before  the  Chief  Juftice, 
And  that  the  Declaration  recited  an  Original  againft  famn  Brooke 
and  others,  and  counted  againft  the  faid  John  Brooke.  As  to  the 
firft  Objeftion,  the  Court  held  it  to  be  helped  by  the  Statute  of 
Jeofails.  As  to  the  fecond  Objedion,  by  the  Writ  oi  Ha,  cor. 
Jur,  the  Day  of  Trial  was  rightly  appointed,  and  the  Jurata  is 
amendable  by  the  Writ.  As  to  the  third  Objeaion,  the  Fe.fa. 
appeared  to  be  returned  by  the  Coroners,  and  the  Jurata  is 
only  wrong  by  Mifprifion  of  the  Clerk.  The  Return  of  the 
Ve  fa.  tho'  defedtive,  is  within  the  Statutes  of  Amendment* 
And  as  to  the  laft  Objedion,  the  Word  John  in  the  Declaration 
muft  be  rejefted,  and  then  the  Count  will  fl-and .  againft  the  faid 
Brookey  which  muft  be  the  James  Brooke  before  mentioned.  The 
feveral  neceffary  Amendments  were  ordered,  and  thereupon  the 
Rule  to  ftay  the  Entry  of  Final  Judgment  was  difcharged,  and 
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the  PlaintifPs  Attorney,  who  had  made  fo  many  grofs  Blunders^ 
was  ordered  to  pay  Cofts.  Prime  and  Dmper  for  Defendants  ^ 
Wynne  and  Jgar  for  Plaintiff.  Fide  Waldo  agaift/l  Harrifon* 
Trin.  7  &  8  G.  a. 

Cook  againji  Shone  and  others. 

THIS  was  an  Adlion  brought  againft  Defendants,  Sur* 
veyors,  tff,  for  building  IVeJimmJier  Bridge,  for  taking 
away  and  deftroying  Plaintiff's  Timber,  to  the  Value  of  500/. 
and  by  the  Aft  of  Parliament  for  building  the  faid  Bridge,  Plain- 
tiff is  confined  to  bring  his  ASion  within  fix  Months,  and  to  lay 
it  in  Middlefex.  By  Miftake  of  Gillman^  Plaintiff's  former  At^ 
torney,  who  now  abfconds,  the  A6lion  was  laid  in  London  inftead 
of  Middle/ex.  And  the  Miftake  was  not  difcovered  till  after  Plea 
pleaded  and  Iffue  joined.  The  Fa£l  appeared  to  be  committed  on 
22d  Jugujl  1739,  and  the  Afiion  to  be  commenced  within  the  fix 
Months.  Plaintiff  now  moved  for  Leave  to  change  the  Venue  from 
Lo7idon  to  Middlefex ;  which  was  ordered,  upon  Payment  of  Cofts. 
If  the  Amendment  could  not  be  made,  Plaintiff  muft  lofe  his  Re- 
hiedy  j  he  is  now  too  late  to  bring  a  new  Action.  In  an  A£lion 
upon  a  Penal  Statute  the  Court  probably  would  not  interpofe,  but 
in  the  Cafe  of  a  Remedial  Law,  the  Amendment  muft  be  made. 
Skinner  for  Plaintiff;  Prime,  for  Defendant.  3  Ljv,  347.  Adir- 
eroft  againft  Tl?e  Hundred  of  Burnhanu 

Mafters  againJl  Ruck. 

In  £rrtfr.  rriHE  Tefte  of  a  Writ  of  Certiorari^  by  Miftake^ 
X  was  made  in  the  13th  Year  of  our  [Lord]  inftead 
of  our  [Reign],  Upon  a  Motion  lor  Leave  to  amend  the  fame, 
it  was  doubted  whether  the  Court  had  Power  to  amend  fuch  ai 
Writ,  or  not.  In  order  to  fupport  the  Amendment,  Prirne  for 
Plaintiff  cited  the  Statutes  of  Amendment,  8  H.  6.  c.  8.  and  14. 
Ed.  3.  c,  6.  and  the  Cafe  of  Brocte  and  others  againft  Cooper^  in 
B.  R.  Trin.  6  G.  2.  to  fhew  that  the  Tefte  of  a  Writ  of  Inq^iiry 
out  of  Term  was  amended ;  and  an  Anonymous  Cafe  in  3  Fentris 
171.  as  to  difterent  Sorts  of  Amendments  ;  znd  Blackmore^s  Cafe 
in  the  8th  Report.  Draper  for  Defendant  infiftcd,  that  this  was 
fuch  a  Writ  as  cauld  not  be  amended  j  and  he  cited  the  Cafe  of 
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Heath  againft  Pagety  1  Lev.  2.  to  (hew,  that  no  Original  Writ 
can  be  amended  ;  and  to  fliew  that  the  Teftc  of  a  Writ  of  Error  is 
not  amendable,  he  cited  the  Statute  5  G,  c,  13.  But  Prime  by 
Reply  argued,  that  this  is.  not  an  Original  but  a  Judicial  Writ, 
therefore  amendable  by  all  the  Statutes  of  Amendment.  The  Court 
doubted;  and  pending  their  Confide  ration,  in  Trinity  Term  1740, 
the  Amendment,  by  Confent  of  the  Parties,  was  ordered,  on  Pay- 
ment of  Cofts. 

Chriftie  againft  Huggins. 

THIS  was  an  Adion  brought  by  PlaintiiF  againft  Defendant 
for  fuftering  Sir  Alexander  Anjlruther  to  efcape  out  of  his 
Cuftody,  when  Warden  of  the  Fleet;  and  Ifliie  was  joined  in 
Trinity  Term  ii  G.  and  Plaintiff  having,  by  his  Declaration, 
among  other  Things,  (hewn,  that  Sir  Alexander  was  removed 
from  the  King's  Bench  by  Ha.  C9r.  tefted  26th  June  10  G.  being 
the  laft  Day  of  Trinity  Term,  returnable  immediatiy  before  Mr. 
Juftice  Dormer^  and  by  that  Judge  committed  to  the  Fleet.  It  was 
(as  Plaintiff  thought)  requifite  to  prove  a  Copy  of  the  Entry  of 
fuch  Ha.  cor.  upon  the  Roll,  with  the  Return  thereto,  and  the 
Commitment  of  Sir  Alexander  thereon,  at  the  Trial  of  the  Caufe. 
Therefore  a  Motion  was  made,  Rafter  12  G.  2.  on  Plaintiff's  Be- 
half, that  fuch  a  Roll  might  be  filed ;  and  a  Rule  was  granted  to 
(hevv  Caufe. 

On  Defendant's  Behalf  it  was  alfo  moved,  that  the  Roll  on  which 
the  IfTue  between  the  Parties  had  been  entered,  might  be  taken  out 
of  the  Bundle  of  Rolls  in  the  IVcafury,  and  vacated,  and  that  the 
Clerk  of  the  Treafury  might  be  reftrained  from  receiving  any  Roll . 
in  this  Caufe,  without  Leave  of  the  Court.  And  a  Rule  Nifi  was 
granted,  upon  Affidavits  that  feve^al  Searches  liad  been  made  at 
different  Times  in  the  Treafury  for  that  Roll,  and  that  it  was  not 
then  filed,  and  it  likewife  appeared,  that  a  Caution  had  beeh 
given  to  the  Treafury-Keepcr  againft  receiving  this  RolL  .  The 
Clerk  of  the  Treafury  and  Treafury -Keeper  were  direded  to  at- 
tend, to  inform  the  Court  what  the  Pradlice  is  concerning  the 
bringing  in  and  filing  of  Rolls  in  the  Treafury,  and  how  the  faid 
Ifiue  Roll  came  into  the  Bundle. 

Upon  Caufe  being  fhewn  againft  the  above  Rules,  in  Trinity 
Tenn  1740,.  as  to  the  IfTue  Roll  it  appeared,  that  the  Clerk  of 
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the  Efioins  had  made  two  different  Files  of  the  (ame  Numbers 
of  Trinity  Term,  and  that  neither  the  Clerk  of  the  Treafury  or 
Treafurjr-Kecper  knew  any  thing  of  that  Roll  coming  into  the 
Treafury ;  confequendy  that  it  was  in  the  Bundle  when  the  Search 
had  been  made  by  Defendant :  But  as  there  was  no  Apprehenfion 
of  there  being  two  different  Files  of  the  (ame  Numbers,  this  Roll 
was  not  found  for  want  of  (earching  that  File,  (where  it  really  was) 
but  the  othep  And  as  to  the  other  Roll,  it  appeared  that  the  Entry 
produced,  which  Plaintiff  wanted  to  file,  was  made  upon  a  Roll  of 
Michaelmas  Term  lo  G.  a.  that  being  the  Term  in  which  it  was 
alledged  Mr.  Juflice  Dfirmr  had  delivered  the  Writ,  i^c,  into 
Court  to  be  recorded ;  and  that  a«  Entry  had  been  made  of  the 
Ha^  cor.  Return  and  Commitmenty  upon  a  Roll  of  Trinity  Term,  * 
when  die  Writ  was  teAed,  and  that  the  £ime  was  filed  among  the 
Roils  of  that  Term,  Mffaich  the  Court  thought  was  an  Entry  of  the 
proper  Term  :  But  fiich  Entry  not  agreeing  exaftiy  with  the  Ha. 
cor*  and  it  not  ihewing  that  Mr*  Juftice  Dormer  had  on  the  firft 
Day  of  Micbaelma$  Term  delivered  the  Writ,  ts'r.  into  Courts 
to  be  inrolled,  the  Court  thecefere  difcharged  both  the  Rules  to 
<hew  Cauie,  and  ordered  that  the  Entry  of  the  Writ  of  Ha. 
tor.  b\.  upon  the  Roll  of  Trinity  Term  Ihould  be  amended,  by  in- 
fcrting  {eamitam  fuam  fituaf  in  le  Setyeants  Inn  in  U  Chancery  Lane 
London)  thofe  being  the  Words  omitted  in  the  Entry  which  were 
in  the  Writ;  and  that  the  following  Words  Ihould  be  inferted  at 
the  Conclufion  of  fuch  Entry,  (viz.)  ^am  quidem  CommiJJionem 
idem  Jufiic^  R^bsrtus  Dormer  Ar*  pojleafcilf  viceftmo  tertio  die  Oifo^ 
iris  Anno  regni  di^i  Domini  Regis  nunc  und^cim  per  manus  fuas  pro» 
prias  delHeravit  hie  in  Cur*  de  recordo  irrotulamF  ac  irrotuUft\  &c^ 
Skinner  and  Prime  fiar  Dcfrndanr  «  Agar  aod  Draper  for  Plaintiff. 

Stone  againji  Overton.     Hil.  140.  2. 

RULE  to  ihew  Caufe  wl^r  a  new  Record  of  Ni.  pri,  asd  Heu 
cor.  Jur.  {hould  not  he  made  out  and  returned  by  the  Affor 
€iate,  agreeable  to  his  Minates  taken  at  the  Trial,  the  old  Record 
having  been  loft,  made  abfdittte.  It  was  ebjeifted  6x  Defendaol^ 
that  the  Names  of  the  twelve  Jtirocs  wlio  were  fworn  cannot  jbovt 
be  known,  (the  Affociate  iK>t  haying  kept  any  Entry  of  their 
•Names)  fo  as  to  make  a  new  Return.  But  the  Obje£lion  was 
over-ruled  -,  the  Jurors  are  not  now  named  in  the  Return  of  the 

Record 


aitiennmentier^  15 

Record  of  JV!.  pri  or  in  the  Final  Judgmeot^  nor  were  they  befons 
the  late  Baliotting  A&y  unleTs  in  Cafe  of  a  TaUs.  Draper  for.  Plain* 
tiSy  GapfirtoiDefendun. 

Broadbent  agamji  Wflkes.     Eaftcr  14  Geo.  2. 

DEfendant  miftook  a  Fa£(,  and  fet  out  a  Cuftom  wrong ;  he 
applied  to  Mr.  Juftice  Parker  for  Leave  to  amend,  but  Plain-  ' 
tiff  not  confenting,  the  Judge  madfe  no  Order.  Plaintiff  figncd 
Judgment  and  before  Enquiry  executed,  Defendant  gave  Notice 
of  Motion:  Defence  was  made  on  the  Enquiry.  Per  Cur*:  Let 
the  Judgment  and  Enquiry  be  fet  aiide,  and  let  the  Plea  be  amended 
on  Payment  of  Cofts,  and  Defendant's  bringing  15/.  Damages^ 
foitfid  by  the  Inquificioni  ittto  CqMrt*  Butle  fi>r  Defendant  i  Drom 
^^  for  Plaintiff, 

Priddlc  againjl  Skurray  and  others.     Trin.  14  6c  1^ 

Geo.  2. 

MR.  Juftice  FgrUfiue  Aland  made  an  Order  that  Plaintiff 
(hould  have  Leave  to  amend  his  Declaration,  in  the  Parti- 
culars to  the  Order  annexed.  Defendants  moved  to  di&harge  the 
Order  upon  the  Face  of  it  fox  Precedent  Sake.  Particulars  are  the 
Subftance  of  the  Orderi  and  ought  to  be  inferted  in  the  Body  of  It. 
Of  that  Opinion  were  the  Court,  and  the  Rule  to  (hew  Caufe  why 
the  Order  ibould  not  be  difcharged,  was  made  ablplute.  Belfeld 
for  Defendants ;  Burnet  for  Plaintiff*. 

Anonymus.    Hil.  14  Geo.  2. 

J^ER  Cttf^:  In  an  A<EUon  on.  a  Penal  StatutC)  Defendant  cannot 
^  plead  dpubly,.  This  Cafe  is  not  within  tb^  St^ute  for  the 
Amendment  of  the  Law. 

Ingham  againji  Chiihull  and  Nokc.    Eafter  17  G.  2. 

THIS  was  a  joint  Aftion  on  feveral  Affumptions.     ChiJhuU 
pleaded  Bankruptcy.     Noie  pleaded  a  former  Recovery  for 
Ihc  fame  Demand.     After  Judgment  againft  Nokc  on  Nul  tUl  Re^ 
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cord,  PlaintiiFconfefled  Chi/huITs  Plea  to  be  true,  and  entered  a  Nolle 
frofequi  as  to  him,  purfuant  to  the  Statute  7  Ann.  PlaintifF  made 
out  his  Writ  of  Enquiry  in  the  fame  Manner  as  if  the  interlocutory 
Judgment  had  been  againft  both  Defendants;  but  by  the  Inquifltion, 
Damages  were  found  againft  Noke  only.  Defendant  Noke  moved 
to  fet  afide  the  Writ  of  Enquiry  and  Inquifltion,  and  obtained  a  Rule 
to  (hew  Caufe ;  pending  which  Rule,  Plaintiff  moved  to  amend  the 
Writ^  by  ftriking  out  CiiJhulN  Name  after  the  Taliter  procejfum 
futt ;  and  the  Rule  for  the  Amendment  was  made  abfolute,  without 
Oppofition.  After  which  Amendment  the  Writ  tallied  with  the 
Inquifltion,  and  the  Defendant's  Rule  was  difcharged.  Draper  for 
Plaintiff  J  Skinner  for  Defendant  Noke. 

Greenwood  againft  Richardfon,  one,  &c.     Mich.  19 

Geo.  2. 

THE  Bill  was,  by  Miftake,  entitled  Trin.  19  Geo.  2.  inftead 
of  19  6f  20.  Defendant  moved  to  (lay  Proceedings,  and  had 
•  a  Rule  to  fhew  Caufe  j  which  Rule  was  difcharged,  and  the  Title 
of  the  Bill  ordered  to  be  amended,  on  Payment  of  Cofts.  Plaintiff 
alledged,  that  the  Statute  of  Limitations  would  take  Place  if  he  was 
put  to  file  a  new  Bill.  But  the  Court  paid  no  Regard  to  that. 
Clarke  againft  Cottony  one,  ^c,  Aftch.  6  Geo.  2.  was  quoted,  where 
the  Bill  was  amended  from  producit  feSlam  to  petit  Remedium ;  pro^ 
ducitfeSlam  fignifies  no  more  than  that  Evidence  is  ready,  petit  Re^ 
medium  feems  unneceflary.  The  Court  have  a  different  Controul 
over  Original  Writs  iffued  out  of  Chancery,  and  Original  Bills  filed 
here.  This  Fitium  Qericij  or  Nefcience  of  the  Clerk  of  the  Court, 
is  amendable  by  his  Inftru£tions,  and  by  the  Entry  of  the  Bill  in  the 
Prothonotary's  Book  of  Trin.  19  {sT  20.  An  Original  out  of 
Chancery  is  amendable  by  the  Curfitor's  Inftrudlions.  This  Cafe 
is  not  fimilar  to  a  Declaration  in  Ejeftment ;  the  Title  thereof  is 
not  amendable,  there  being  nothing  to  amend  by.  Hayward  for 
Plaintiff;  Draper  for  Defendant. 
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Beaumont  againft  Cofin,  one,  &c.    Hil.  19  Geo.  2. 

RULE  tofhewCaufe  on  PlaintiiPs  Application,  why  Decla- 
ration fhould  not  be  amended,  by  inferting  in  the  Memoran- 
dum the  true  Day  of  proclaiming,  vi%»  28th  November^  (indead  of 
ajd  OSfober^  which  was  before  the  Caufe  of  Aftion.)  Rule  abfolutc, 
on  Payment  of  Cofts.  Defendant  to  have  Time  to  plead  de  nov§j 
pleading  in  Bar.     Booth  for  Plaintiff;  Jgar  for  Defendant. 


Driver,  on  the  Demile  of  Scrutton,  againji  Scruttoa 
and  others.     Hil.  18  Geo.  2. 

In  Eje£lmenU  T^  ULE  to  (hew  Caufe  why  the  Demife  fhould  not 
JV  be  amended  in  Point  of  Time  difcharged.  This 
is  never  done  without  Confent.    fVilles  for  PlaintiflF;  Prime  for  De- 
fendant. 


Wynne,  Efq;  and  Kynafton,  Efq;  Demandants^  Tho- 
mas, Gent.  Tenant,  Apperly,  Dr.  of  Phyfick,  and 
Alathea  his  Wife,  Vouchees,  by  Attorney.  Hil.  1 8 
Geo.  2. 

WRIT  of  Entry  returnable,  ^inden  Pafcha^  Tefted  2d 
Aprils  laft  Summons  returnable  Crajlino  AjcenfionU  Domini^ 
being  ibth  May;  the  Dedimus  Potejiatem  to  take  the  Vouchees 
Warrant  of  Attorney  bore  Tefte  25th  Jpril^  and  the  Mittimus  i8th 
Alay,  The  Recovery  was  arraigned  at  Bar  5th  May.  Mrs.  Ap^ 
perly  the  Wife,  a  Vouchee,  died  lOth  Afoy,  fix  Days  before  the  Re- 
turn of  the  Summons.  A  Writ  of  Error  being  brought,  and  the 
Death  of  the  Vouchee  before  the  Return  of  the  Summons,  afligned 
for  Error  in  FaS,  Application  was  Inade  to  this  Court  to  amend 
the  Tefte  and  Return  of  the  Writ  of  Entry,  and  a  Rule  to  (hew 
Caufe.  The  Courts  after  hearing  Counfel  on  both  Sides,  and 
Confideration,  was  of  Opinion,  That  all  Amendments  muft  be  con- 
fident with  Rules  of  Law,  and  there  muft  be  fomething  to  amend 
by.  In  this  Cafe,  the  Vouchees  by  Law  could  not  appear  till  ine 
Return  of  the  Summons  j  and  the  Power  of  Attorney  given  hyAla^ 

C  thia 


1 8  amennmentief^ 

thea  to  appear  at  that  Day,  was  revoked  by  her  Death  in  the  in- 
termediate Time.  By  Statute  3  H.  6.  c.  la,  Original  Writs 
amendable  if  wrong  by  Mifprifion  of,  the  Clerk,  or  where  there  is 
any  thing  to  amend  by.  Here  is  no  Mifprifion  of  the  Clerk ;  the 
Writ  is  made  agreeable  to  his  Inftrudlions,  and  nothing  to  amend 
by.  The  Amendment  prayed,  is  to  amend  in  the  firft  Inftance* 
The  Rule  difcharged.  WilUi  ^  al.  for  Doftor  Apperly  and  De- 
mandants and  Tenant ;  Skinner  ti  ah  for  JVynne^  Efq;  and  his 
Wife,  entitled  to  the  Eftate  in  Remainder. 


Beaumand  againji  Stuart,  a  Prifoncr.  Hil.  20  Geo.  2. 

RULE  abfolute,  giving  Plaintiff  Leave  to  deliver  a  new  Ifllie 
properly  entitled ;  in  the  Title  of  the  IfTue  already  delivered^ 
the  Word  (George)  was  omitted  j  it  flx>od  thus,*  Hilary  Term  20th 
King  the  Second.     fVynne  for  Plaintiff^  BootU  for  Defendant. 


Marks,  Spinfter,  fy  Brimmer  her  next  Friend.  Trin. 
21  Geo.  2. 

PLaintiff*s  next  Friend  fworn  to  be  a  material  Witncfs  for 
Plaintiff,  who  was  now  of  full  Age :  Plaintiff  moved  and  had 
Leave  to  ftrike  out  Brimmer. 


Davids,  Spinfter,  againji  Wilfon.     HiJ.  21  Geo.  2. 

RULE  to  fhew  Caufe  why  final  Judgment  on  Verdi6i  fhould 
not  be  amended  in  particularibus  j  after  Writ  of  Error  and  Re- 
cord tranfcribed,  but  the  Tranfcript  not  carried  into  the  King's 
Bench*    The  Amendments  were,  to  infert  the  Words 

•  agreeable  to  the  (landing  Form  ufed  by  the  Clerks  of  die 
Judgments  ;  fome  other  litde  Miftakes,  which  were  Vitium  CUricii 
and  to  make  a  Juryman's  Name  Marfl>all\xAtdA  of  Marjhell  by  the 
Panel,  l^c.  to  make  the  Record  confident  \  on  reading  Pojlea  Ha. 
cor*  and  Panel.  Skinner  for  Plaintiff^  BelfieU  and  Poole  for  De« 
fendant. 


Garway 
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Garway  agatnft  Stevens.     Eafter  21  Geo.  2. 

PLaintifF  moved  to  add  a  new  Count  to  his  Declaration,  which 
was  of  laft  Aftchaelmas  Term,  on  Payment  of  Cofts,  Defend- 
ant objeded,  that  by  the  Courfe  of  the  Court  a  Count  cannot  be 
added  after  the  fccond  Term;  which  was  agreed  to  be  the  PraSice: 
But  as  PlaintiiF  might  difcontinue,  and  to  ikve  the  Trouble  of  a  new 
Action,  the  Rule  for  the  Amendment  was  made  abfolute,  on  Pay- 
ment of  Cods  of  Plea  and  Application)  and  Defendant  having  Leave 
to  plead  de  novo.     BoQtU  for  Defendant;  Skinner  for  Plaintiff. 


fiird^  Executor  of  Smitli,  againji  Fofter  the  younger. 
Trin.  21  &  22  G.  2. 

In  4Bumpfit.'^y  LaintifF  having  laid  his  A<^on  in  Londwy  and  de« 
X  clared  with  a  Profert  of  Letters  Teftamentary  from 
the  Bifliop's  Court  at  Durham^  obtained  a  Rule  to  (bew  Caufe  why 
he  fhould  not  amend  the  Declaration,  by  laying  the  Fen^t  in  Northum^ 
herland  inftead  of  London.  On  (hewing  Caufe,  the  Court  difcharged 
the  Rule,  it  not  being  ufual  to  amend  the  Venue  at  Plaintiff^s  In- 
ftance,  unlefs  where  the  Adion  by  Ad  of  Parliament  is  confined  to 
a  particular  County,  (fuch  as  the  JVeJimnJler  Bridge  A61,  &r.)  and 
Plaintiff  by  Miftake  lays  it  in  another  County :  Simple  Contrail 
Debts  follow  the  Perfon  of  the  Debtor,  Specialties  are  AflTets  where 
found.  In  this  Cafe,  the  Amendment  prayed  feems  to  be  to  make 
good  an  Adtniniflration,  which  probably  is  void  in  Law.  BootU  and, 
Wynne  for  Defendant  \  Prinu  for  Plaintiff. 


Bludwick  and  Wife,  Executors,  agatnft  Uibornc,  Ex- 
ecutor.    Same  Term. 

RULE  to  fliew  Caufe  why  Defendant  fliould  not  have  Leave  to 
add  to  former  Pleas  already  pleaded,  by  Leave  of  the  Court, 
two  new  Pleas,  difcharged.  The  Queftion  was  Matter  of  Title,  and 
the  Caufe  to  be  tried  at  the  Sitting  after  Term.  Defendant  had 
Time  to  apply  laft  T^rm,  he  is  under  no  Surprize  :  Plaintiffs  can't 

C  2  now 
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flow  be  prepared  to  anfwer  new  Matter.     BootU  and  P$qU  for  De- 
fendant i  Prime  and  Draper  for  PlaintifFs. 


Wood  againji  BooA>  Efq;  having  Privilege  of  Parlia- 
ment.    Mich.  22  Geo.  2. 

pOOLE  moved  to  amend  the  Declaration  by  adding  Pledges  to 
"*  profecute,  and  a  Memorandum  making  the  Declaration  agree- 
able to  the  Bill  on  Record,  on  Payment  of  Cofts.  Rule  to  (hew 
Caufe,  which  was  afterwards  made  abfolute. 

Ring,  Demandant ;  Bold,  Tenant ;  Harrington,  Vou^ 
chee.     Eaft.  22  G.  2. 

TjfZlLLES  for  the  Vouchee  moved  to  amend  the  Recovery,  byt 
^       ftriking  out   It  is  adjudged^  and  inferting,    //  is  Conjidered. 
Granted  abfolutely  ;  the  Amendment  prayed  relating  to  the  hSt  of 
the  Court  in  giving  their  Judgment, 


Merefield  againji  Hulls.     Trin.  24  G.  2. 

TTAbeas  Corpus  cum  Caufa  to  remove  Defendant  to  the  Fleets  was 
-^-^  made  returnable  before  Lord  Chief  Juftice  at  his  Chambers, 
and  Defendant  was  committed  by  the  late  Mr.  Juftice  Fortefcue 
Aland:  Motion  by  Agar^  to  amend  the  Ha.  cor.  by  making  it  return- 
able before  the  Judge  by  whom  the  Prifoner  was  committed.  But 
per  Cur*:  The  Amendment  prayed  is  unneceflary.  The  Commit- 
ment is  warranted  by  the  Pra£lice,and  is  fimilar  to  the  Ha.  con  ASt^ 
32  Car^  2.  In  the  Abfcnce  of  the  Chief  Juftice,  the  other  Judge 
had  the  fame.  Power. 


Lacy  and  Garrick  againji  Barry*     Eafter  24  Geo.  2« 

In  Debtyfor  a  Penalty  in  Articles  of  Agreement. 


D 


Efendant  moved  for  Lieave  to  amend  his  Plea,  and  for  Ojrer  of 
the  ArticIeSi  after  Demurrer  to  the  Plea,  Joinder  and  Argu- 

gumeat^ 
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gument,  and  farther  Day  appointed.  On  Oiewing  Caufe,  the  Mat- 
ter of  Oyer  was  given  up,  as  not  prayed  within  Time,  and  as  to 
It  the  Rule  was  difcharged  ;  but  the  Amendments  tending  to  ftate 
FaAs  ncceflary  to  bring  the  ConftruSion  of  an  A<ft  of  Parliament, 
and  the  true  Merits  of  the  Cafe,  before  the  Court,  the  Rule  as  to 
them  was  made  abfolute,  on  Payment  of  Cofts.  Amendments  to 
be  made  within  three  Days ;  and  if  Plaintiffs  demur  again,  De- 
fendant to  join  in  Demurrer  immediately.  Prime  and  BootU  for 
Defendant  j  fyilUs  and  PooU  for  Plaintiffs, 


Muny  againjl  Bowen.     Eafter  24  G.  2. 

DEclaration  of  Hilary  laft  delivered  the  Evening  before  tho 
Effoin  Day  of  this  Term,  with  an  Imparlance.  Defen- 
dant's Attorney,  by  Miflake,  entered  a  Special  Imparlance  as  for  a 
Plea  in  Abatement,  and  then  pleaded  a  Tender,  to  which  Plaintiff 
demurred.  Defendant  moved,  and  obtained  a  Rule  to  fhew  Caufe 
why  he  fliould  not  amend  his  Plea,  by  leaving  out  the  Special  Im- 
parlance, and  pleading  as  of  laft  Term.  On  (hewing  Caufe,  it 
was  urged  on  Plaintiff's  Part,  that  in  Abatement  there  can  be 
no  Amendment:  Biit  the  Declaration  having  been  delivered  fo 
late,  (the  laft  Minute)  and  Pleas  of  Tender  being  in  Bar,  and  fuch 
as  ought  to  be  favoured,  the  Rule  was  made  abfolute,  on  Payment 
of  Cofts.    PqqU  for  Defendant  J  Booth  for  Plaintiff, 

Loggin,  Demandant  I  Rawlins,  Tenant  %  PuUen  and 
his  Wife,  Vouchees. 

THIS  Recovery,  fuffered  nine  Years  ago,  was  ordered  to  be 
amended,  by  putting  the  word  (Trul)  the  Name  of  a  Vill, 
into  its  proper  Place,  according  to  the  Deed  of  Ufes.  Trul  had, 
by  Miftake,  been  put  into  the  Recovery  as  an  Advowfon,  not  as 
a  Vill  where  lands  lay.  It  was  obje<aed'  againft  this  .Amendment^ 
I/?,  That  the  Eftate  was  in  Truftees  at  the  Time  of  the  Recovery, 
and  confequently  the  Truftees  not  being  Parties,  there  is  no  good 
Tenant  to  the  Pracipe.  adfyj  Tb^t  the  Lands  are  of  Cuftomary 
Tenure,  Part  of  the  Manor  of  Taunton- Df an.  ^dly^  That  the 
Parties  who  fuffered  the  Recovery  were  Volunteers,  not  to  be 
confid«rcd  as  claiming  under  a  Family  Settlement,  or  as  Purchafers 

C  3  for 
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for  a  valuable  Confideration.  ^hly^  That  Pulkn^%  Wife  is  dead, 
and  a  Rccorery  can't  now  be  fuffered  to  divcft  thofc  in  Remainder. 
The  Court  will  not  enter  into  the  Qiieftion,  Whether  or  no,  in 
Equity,  Recoveries  of  Truft  Eftates  bar  legal  Remainders,  or  into 
the  other  Obje6lionsj  when  the  Recovery  is  amended,  Valeat 
quantum^  Vc,  The  Intention  of  the  Parties  is  the  Foundation  for 
the  Amendmemt.  The  Tranfaflion  appears  to  be  fair,  and  with- 
out Fraud  or  CoUufion.  The  Principle  upon  which  the  Court 
goes,  is  the  Statute  8  Hen.  6.  to  amend  the  Mifprifion  of  the  Clert 
A  Pracipe  is  the  Curfitor's  Inftruftion  for  an  Original  Writ ;  a 
Deed  of  Ufes  is  the  Clerk's  Inftrudion  for  a  Recovery:  Thi$ 
Pracife  and  this  Deed  are  the  Things  to  amend  by.  Mrs.  PulUn 
being  dead,  an  Amendment  is  the  only  Remedy  left.  Prime  and 
Poole  for  Pullen  ;  JVllles  for  Lord  Mddleton  and  his  Lady  \  Belfield 
for  Ready  and  his  Wife,  Claimants  in  Remainder. 

Diydcn,  Clerk,  againji  Langley.     Trinity  24  &  25 

Geo.  2, 

Jn  Replevin.  "pVEfendant  had  avowed  for  a  Quit-Rent,  and  Iffuc 
I  J  was  joined  laft  Eajler  Term  j  Defendant  moved, 
and  obtained  Rule  this  Term  to  (hew  Caufe  why  he  (houJd  not 
amend,  by  adding  three  Avowries  for  Quit-Rent  payable  at  dif- 
ferent Times,  on  Payment  of  Cofts  j  which  Rule  (Plaintiff  refufing 
to  confent  that  Defendant  might  give  the  Matter  in  Evidence  on 
Ae  prefent  Iffue)  was  made  abfolute  j  Defendant  rejoining  gratis^ 
and  taking  ftiort  Notice  of  Trial.  Draper  for  the  Avowant  i  BeU 
/i?i/ for  Plaintiff. 

Tarrantj,  Demandant  i   Randal,    Tenant  i    Sheppard, 
Efqj  2^nd  another.  Vouchees.     Mich.  25  Geo.  2* 

THE  Recovery  was  ordered  to  be  amended,  by  ftriking  out 
the  Word  Adjudged^  and  inferting  inftead  thereof  the  Word 
Confideredj  in  the  giving  of  Judgment  by  the  Court.  Prime  for 
Demandant,^  Tenant  and  Vouchees. 


Witton, 
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Witton,  Efq;  Demandant;  Eaft,  Gent,  and  Weddell, 
Gent.  Tenants;  Thomas  Fairfax,  Efquire,  Vouchee; 
of  Lands  in  Clement borpe  in  the  County  of  the  City 
of  Tori:  Recovery  of  Eajler  9  th  IVilliam  3d,  Roll 
1 95.  Winford*^  Office.  Entry  returnable  Cro.  Pur. 
Summons  returnable  Menjl  Pafch.  Seifin  returnable 
indilatL 

THE  Court,  on  the  Motion  of  Serjeant  Pw/^,  on  the  Part  of 
Eli%abetb  Fairfax  Heir  of  the  Vouchee,  ordered  the  Prayer 
of  Sctfin  to  be  amended,  and  the  Return  of  Ae  Writ  of  Seifin  to 
be  perfe^ed  by  the  Clerk  of  the  Return-Office,  the  proper  Officer 
who  makes  the  Return.  This  Writ  was  rightly  dirediied  to  tfa^ 
Sheriffs  of  the  City  of  Torky  but  not  returned  in  the  Name  of  any 
Sheriff,  tho'  a  miftaken  Return  in  the  fingulaf)  inftead  of  the  plural 
Number,  was  indorfed  on  the  Writ  i  The  Prayer  of  Seifin,  and 
Return  of  the  faid  Writ,  were  ordered  to  be  firft  amended,  and  then 
the  Roll  and  Exemplification  accordingly.  The  particular  Amend- 
ments were  as  follow  j  i/?,  To  amend  the  Prayer  of  the  Writ  of 
Seifin,  by  ftriking  out  (Com,)  and  inferting  (Gvit.) ;  to  amend  the 
Return  of  the  Writ  of  Seifin,  by  ftriking  out  (mihi)  and  inferting 
(nobis) ;  by  ftrikingiout  (feci)  and  inferting  (fecimus)  i  by  ftriking 
out  (pradi^*)  and  inferting  (infra  fpecificaU)  and  by  adding  the 
two  Sheriffs  Names ;  to  amend  the  Entry  of  the  Return  of  the 
Writ  of  Seifin,  by  ftriking  out  the  Words  (Thomas  Pullefncj  Armim 
gevy  then  Sheriff'  of  the  County  of  Tori)  and  inferting  (Rictus  Wood 
W  Sanu  BuxtoMy  then  Sheriffs  of  the  City  of  Tori)  j  by  ftriking  out 
(ip/e)  and  inferting  (ipji) ;  by  ftriking  out  (fhi)  and  inferring  (eis)  j 
and  by  ftriking  out  (fecit)  and  inferting  (fecerunt.) 

Harrifon,  Chamberlain  of  London,   againji  Potter. 
Mich.  26  Geo.  2. 

JiOOLE  for  Lord-Mayor,  Aldermen  and  Sheriffs  of  Londm^ 
moved  to  amend  their  Return  of  Defendant's  Writ  of  Ha. 
€or.  cum  Caufa.    The  Subftance  of  the  Return  was  thq  A£tion  be- 
tween the  faid  Parties,  in  Debt,  for  Ac  Penalty  of  a  By-Law, 

C  4  brought 
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brought  againft  Defendant  for  employing  a  Foreigner,  (no  Free- 
man of  the  City,)  and  the  Cuftom  to  make  By-Laws ;  ^ut  the 
Cuftom  to  employ  Freemen,  and  not  Foreigners,  within  the  City, 
^was  omitted  J  which  laft  mentioned  Cuftom  Poole  prayed  might  be 
inferted  in  the  Return.  Draper  for  Defendant,  fubmitted  whether 
the  Return  was  amendable,  or  not)  efpecially,  as  another  Rule 
touching  the  granting  of  a  Procedendo  was  pending.  Rule  abfo- 
lute  to  amend  the  Return* 

Lord   Demandant^    Bifcoe   Tenant^   Ayles    Efquire, 
Vouchee.     Trin.  27  &  28  Geo.  2.     , 

RULE  abfolute  to  amend  the  Recovery,  by  tranfpofing  the 
Names  of  Demandant  and  Tenant,  purfuant  to  the  Deed 
making  a  Tenant  to  the  Pradpe.  Prime  and  Draper  for  Deman- 
dant, Tenant  and  Vouchee  \  Jf^tUes  for  Sir  Thomas  Rudge^  the  Re- 
mainder Man  intended  to  be  barr'd.  By  the  Recovery  Bifcoe  had 
been  Demandant,  and  Lord  Tenant.  By  the  Deed  Lord  was  to  be 
Demandant,  and  Bifcoe  Tenant. 

Law  againft  Salifbuiy,  one,  &c.     Mich.  28  Geo.  7.. 

RULE  abfolute  to  amend  Bill  filed,  and  Declaration  thereon 
againft  an  Attorney,  by  ftriking  out  the  Words  [^commenced 
and]  next  before  the  Word  [profecuted]  on  Payment  of  Cofts.  Per 
Cur^ :  The  Bill  is  in  our  Power,  as  an  original  Writ  is  in  that  of 
the  Court  of  Chancery.    Poole  for  Defendant  \  Prime  for  Plaintiff. 

Craghill  and  others  Plaintiffs  i  Pattinfon  and  Wife 
and  Nicholfon  and  Wife  and  others  Deforciants. 
Mich.  29  Geo.  2. 

FINE  levied  in  Trinity  Term  Annoprimo  Georgii Regisy  was  Or- 
dered to  be  amended  according  to  the  Deed  of  Ufes,  by  ftrik- 
out  [Parochid]  and  inferting  [Parochiis]  inftead  thereof,  and  by  in- 
ferting  [et  Melmerby.}  Motion  made  on  behalf  of  John  NicbolfoUj 
who  claims  Title  to  a  Mefliiage  and  feveral  Lands  and  Heredita- 
ments in  Mebnerhy  in  Cumberland^  under  faid  Fine  and  Deed  oi 

Ufes, 
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Ufes,  as  Nephew  and  Heir  to  John  Nicholfon^  one  of  the  Defor- 
ciants ;  oppofed  by  Jofeph  CarleUn^  who  claims  Title  to  fuch  Met- 
fuage,  faff,  (if  not  barred  by  the  Fine)  as  Heir  to  Mary  the  Wife 
of  faid  yohn  Nicholfon  one  of  the  Deforciants* 

Thornlcy  againjl  Hughes*    Hil.  29  Geo.  2. 

DEfcndant  by  Leave  of  the  Court  pleaded  two  Pleas,  Not 
guilty,  and  a  Special  Juftification.  On  the  former  Plea 
liTue  was  join'd  \  to  the  later  Plea  Plaintiff  replied,  Defendant  de- 
murred to  the  Replication,  and  Plaintiff  join'd  in  Demurrer  s  Plain- 
tiff made  up  the  liFue  (awarding  continge/it  Damages  as  ufual) 
and  before  Argument  of  the  Demurrer,  proceeded  to  Trial  of  the 
Iffue,  and  obtain'd  a  Verdi<^.  Defendant  this  Term  moved  for, 
and  obtain'd  a  Rule  to  fhew  Caufe  why  he  fliould  not  amend  the 
later  Plea  on  Payment  of  Cofts.  The  Court  thought  that  the  Ap- 
plication for  the  Amendment  came  too  late,  efpecially  as  it  appear'd, 
that,  before  the  Trial  ("v/a;,^  ibjune  lafl.  Defendant  had  applied 
for  the  fame  Amendment,  and  then  had  a  Rule  to  fhew  Caufe,  which 
Rulr  Defendant's  Agent  had  waived  by  a  Note  in  Writing  figned 
by  him  direfted  to  Plaintiff's  Agent.  The  laft  Rule  to  fhew  Caufe 
difcharged.     Poole  for  Defendant;  Wynne  for  Plaintiff. 

Tyrrell  againji  Meen'Adm.     Hil.  30  Geo.  z. 

RULE  to  fhew  Caufe  why  Defendant's  Plea  being  a  fpecial 
Plene  Adminiflravit,  (pleaded  two  Terms  ago)  fhould  not  be 
amended  by  adding  a  Debt  due  from  the  Inteflate,  for  Rent  made 
abfblute  upon  Payment  of  Cofls.  The  Amendment  to  be  made 
within  two  Days,  and  Defendant  to  take  Notice  of  Trial  for  next 
Affizes.     Poole  for  Defendant  j  Prime  and  Mariyn  for  Plaintiff, 

The  Matter  and  Fellows  of  Univerfity  College  in 
Oxford  againjl  the  Biihop  of  Exeter  and  others. 

Inquare  Imf edit.  TJE  WITT  for  PlaintifFs  having  Occafion  to 

make  a  long  Alteration  in  the  Declaration^ 

moved  for  Leave  to  withdraw  the  Declaration  already  delivered, 

and  to  declare  de  n§vo^  and  obtained  a  Rule  to  Ihcw  Caufe,  which 

wat 
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was  afterwards  difcharged  as  unprecedented.  He  then  obtained 
a  Rule  to  (hew  Caufe  why  Plaintiffs  fliould  not  have  [Leave  to 
amend  their  Declaration,  putting  the  Amendments  into'  the  Rule : 
On  {hewing  Caufe  upon  the  laft  Rule  it  appearing,  That  the 
Amendments,  though  very  long,  Were  not  Matter  of  new  Title, 
but  related  to  the  fame  Title  made  before  under  Lord  Arandell^ 
and  that  the  Papers  were  in  the  late  Mr.  Seijeant  Draper^  Hands 
at  the  Time  of  his  Death,  who  by  Reafon  of  Sickncfs  had  not 
iiniihed  the  Declaration.  The  Rule  for  the  Amendment  was 
made  abfolute  upon  Payment  of  Cofls;  Defendant  to  rejoin 
gratis^  and  take  Notice  of  Trial  for  next  Aifizes.  PooU  for  De- 
fendant* 

Tolmcragamji  Cofins,  one,  &c.    Trin.  33  Geo.  2. 

RULE  made  abfolute  for  Leave  to  amend  the  Bill  filed  againft 
Defendant  as  an  Attorney,  by  adding  to  the  PlaintiflPs  Da- 
mages the  Sum  of  150  /.  on  Payment  of  Cofls.  The  Miftake  was 
through  Nefcience  of  the  Clerk.  The  Court  is  not  tied  up  to  the 
old  Cafes;  Common  Senfe  muft  govern.  Nans  for  Plaintiff; 
tnifon  for  Defendant. 

Hodgfon  Affigncc  of  the  Sheriff  againji  MichelL  Eafter 

33  Geo.  2. 

UNDER  Colour  of  a  pretended  Agreement  by  Plaintiff  to 
ftay  Proceedings,  Defendant  had  applied  to  ftay  the  fame  ; 
but  the  Agreement  being  denied,  the  Rule  was  difcharged.  Then 
Pefendant  defired  to  be  let  in  to  try  the  Merits  of  the  Original 
ASion  on  Payment  of  Cofts  ;  which  was  granted,  adding  (Plain- 
tiff having  been  delayed  of  a  Trial)  That  the  Bail  Bond  (hould 
ftand  as  Security ;  Plaintiff  had  applied  for  Leave  to  amend  his  De- 
claration on  the  Bail  Bond,  which  Defendant  infifted  by  Rule  of 
the  Court  was  not  amendable  5  but  that  is  a  Miftake :  TTiere  is 
no  fuch  Rule,  Declarations  in  A£Hons  on  Bail  Bonds  may  be 
amended  as  well  as  any  other  Declarations.  The  Court  perhaps 
may  have  refufed  in  fome  Inftances  to  grant  Leave  to  amend 
Writs  of  Scire  facias  againft  Bail,  where  by  fuch  Amendment 
the  Bail  might  be  deprived  of  the  Advantage  of  (urreodering  the 
»  Principal^ 


Principal,  as  perhaps  they  might  do  in  Cafe  of  a  faulty  Scire  facias 
quaihed,  and  a  new  one  fued  out.  Pook  and  Hewit  for  Dtfendant  i 
Nans  and  Davy  for  PlaintiC 


Johannet  againji  Lloyd.     Hil.  12  Geo.  2, 

DEfendant  being  arrefted  in  returning  from  Attendance  on  the 
Court  to  juftify  his  Bail^  was  ordered  to  be  difcharged.  WjnHa 
for  Defendant. 


I  •  ii  ■   II  •■■■» 
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Hanflow  and  Wife  againji  Roberts  and  others,   Mich* 

7  Geo.  2. 

A  Motion  was  made  by  Chappie  for  an  Attachment  againft  &«-» 
JIable  for  a£ling  as  an  Attorney  without  being  fworn  :  Th© 
Court  denied  to  make  any  Rule,  a  Penalty  of  50/.  being  laid  upoa 
Defendant  by  A£k  of  Parliament* 

Barton  againft  Bayncs* 

r\ArnaU  moved  to  make  a  Rule  abfolute  for  an  Attachment 
"^^^  againft  one  Bridgwater^  an  Attorney,  for  not  delivering  to  ht« 
Client  Indentures  of  a  Fine,  bfc^  purfuant  to  Mr.  Juftice  Fortefcue\ 
Order,  (which  had  been  made  a  Rule  of  Court.)  Per  Cur^:  Na 
Pemand  of  the  Writings  appears  fince  the  Judge's  Order  made  a 
Rule  of  Court ;  and  therefore  take  a  Rule  that  a  Demand  of  the 
Writings  left  at  the  Chambers  of  Bridgwater  (who  concealed  hinx^ 
(<df)  ihall  be  a  good  DemancU 

4  G»gt 
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Gage  againft  Gough.     Eafter  7  Geo.  2^ 

MOVED  hy  Bayncs  for  an  Attachment  againft  a  Witncfs 
ferved  with  a  Subpoenay  that  did  not  bring  a  Will  with  him 
to  the  Trial,  which  he  had  Notice  to  produce.  Per  Cur*:  As  there 
was  no  Rule  upon  the  Regifter  (the  Witnefs)  to  produce  the  Will 
at  the  Trial,  no  Rule  can  be  made  on  this  Motion. 

Miller  againjl  Yiczridge.     Trin.  7  &  8  Geo.  2. 

'  A  Rule  was  mad^  for  an  Attachment  againft  the  Sheriff  of  Afid-' 
Jlx  dlefex  for  not  returning  a  Capias  ad  Refpondendum  \  whereupon 
the  Sheriff  caufed  Bail  to  be  put  in,  and  juftified  in  Court,  and 
moved  to  difcharge  the  Rule  for  an  Attachment  upon  Payment  of 
Cofts }  the  Court  made  a  Rule  to  (hew  Caufe,  which  was  afterwards 
difcharged  upon  hearing  Counfel  on  both  Sides ;  it  appearing  that 
the  Parties  had  been  before  Mr.  Juftice  Forte/cue^  who  had  made  an 
Order  by  Confent,  that  Proceedings  ihould  be  ftayed  on  Payment  of 
Debt  and  Cofts  to  be  taxed,  and  that  the  Plaintiff  had  been  delayed 
two  Terms ;  and  the  Counfel  for  the  Sheriff  refufing  to  confent  to 
go  before  the  Prothonotary  on  the  Foot  of  the  Judge's  Order,  the 
Court  were  of  Opinion  that  the  Rule  for  an  Attachment  ought  to 
(land.     Corbet  for  Plaintiff^  ChappU  for  the  Sheriff* 

Hammond  againft  Woolmer. 

CAUSE  tried  at  Ntfiprius ;  Verdifl  for  Plaintiff,  fubjed  to  the 
Opinion  of  the  Chief  Juftice,  who  ordered  the  Caufe  to  be  put 
lA  the  Paper,  and  if  Judgment  for  Defendant,  Cofts  of  a  Nonfuit  5 
on  the  Argument,  Per  Cur^  for  Defendant,  before  which  Defend* 
ant  died ;  moved  by  his  Executor  for  an  ^fUchment  for  Non-paj« 
ment  of  Cofts.    Shew  Caufe, 


Gale 
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Gale  agatnji  Chapman.     Mich.  8  Geo.  2. 

A  Rule  was  made  in  Hilary^  fixth  of  his  prefent  Majefty,  for  aft 
Attachment  againft  the  Plaintiff,  unlefs  he  (hould  pay  a  Sum 
of  Money  upon  Notice  of  the  Rule.  The  Money  not  being  paid 
upon  Service,  Gofwell^  Defendant's  Attorney,  without  farther  Appli« 
cation  to  the  Court  to  make  the  Rule  abfolute,  took  out  an  Attach- 
ment againft  Plaintiff.  Skinner^  on  Defendant's  Behalf,  moved  for 
an  Attachment  againft  Gojwell  for  fuing  out  the  Attachment  againft 
Pbuntiff  irregularly.  A  Rule  was  made  to  (hew  Caufe ;  but  upon 
Ihewing  Caufe,  though  the  Attachment  againft  Plaintiff  was  irregu- 
larly iffued,  yet  it  appeared  to  be  only  a  mere  Miftake  in  Judgment 
and  that  no  Mifchief  was  intended ;  and  further,  that  it  was  meant 
as  a  Service  to  Defendant,  GofweWs  Client,  who  now  makes  the 
Complaint.     The  Rule  was  difcharged.     Comym  for  GofwtlU 


Parr  againji  Soames.     Hil.  8  Geo.  2. 

CT^H$mas  Hihon^  one  of  the  Jury-men,  attended  in  Perfon,  accord- 
ing to  a  former  Rule  of  Court,  but  had  made  no  Affidavit  in 
Anfwer  to  the  Charge  againft  him.  Per  Cur*:  He  cannot  be  exa- 
mined viva  vocei  therefore  let  there  be  a  Rule  to  Ihew  Caufe  why 
an  Attachment  ihould  not  iffue  againft  him. 

Cooper  againji  Sayer.     Eafter  8  Geo.  2. 

Tj^TNNE  moved  for  an  Attachment  againft  one  Hodforty  for  ail- 
ing as  Plaintiff's  Attorney  after  he  was  forejudged.    The 
Court  made  a  Rule  to  fhew  Caufe,  which  was  afterwards  made  aK- 
folute,  no  Caufe  being  (hewn. 

Walton  againji  Mafon. 

A  Rule  was  made  that  A.  B.  late  Sheriff  of  the  County  of  Tork^ 
upon  Notice  of  the  Rule  to  him  or  his  Under-Sheriff  given, 
fliould  pay  a  Sum  of  Money  to  Plaintiffs  and  upon  an  Affidavit  of 
Service  of  the  Rule  upon  Bowis^  the  Under-sheriff,  an  Attachment 

WW 
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was  granted :  Eyre  moved  to  difcharge  the  Rule  which  was  drawn 
\  up  for  an  Attachment  againft  the  Under-SherifF.  Fir  Qir^:  The 
Rule  is  wrong,  though  the  Under-SherifF  was  ferved  with  the  firtt 
Rule,  this  Rule  muft  be  for  an  Attachment  againft  the  Sheriff:  and 
for  the  future,  let  the  Form  of  all  Rules  upon  Sheriffs  be^  that  the 
Sheriff  (hall  do  the  AA  required,  upon  Notice  to  his  Under-Sheri^ 
as  in  Banc§  Regis* 

Cave  againji  Price.     Trin.  8  &  9  Geo.  2. 

Tj^RTGHT  moved  for  an  Attachment  againft  the  Sheriff  of 
Adiddlefex  for  not  returning  a  Writ  of  Capias  ad  refpondendum^ 
upon  Affidavit  of  Service  of  the  Rule  on  the  Under-sheriff :  Per 
Cur\  Be  it  fo,  the  Attachment  muft  be  againft  the  Sheriff,  and  the 
Service  is  proper  upon  the  Under-Sheriff. 

Arnc  againji  Neeler.     Mich.  9  Geo.  2. 

THE  Court  granted  a  Rule  for  an  Attachment  againft  the  She- 
riff  of  Mddlefexy  for  not  returning  a  Writ  purfuant  to  a  pe- 
remptory Rule,  upon  an  Affidavit  of  Service  of  fuch  Rule  on  Ben^ 
forty  who  was  fworn  to  a£t  as  Under-Sheriff,  and  not  to  be  Under- 
Sheriff.     Eyre  for  Plaintiff. 

Ware,  an  Attorney,  againji  Racket.     Hil.  9  Geo.  2. 

PLaintiff  fued  out  an  Attachment  of  Privilege,  and  indorfed  it 
for  Bail  without  filing  any  Affidavit  of  his  Debt  to  warrant 
fuch  Indorfement.  Defendant  complained  of  this  to  the  Courts 
who  made  a  Rule  upon  Plaintiff  to  (hew  Caufe  why  an  Attachment 
of  Contempt  fliould  not  iffue  againft  him :  It  appeared,  upon  {hew** 
ing  Caufe,  that  an  Affidavit  of  the  Debt  was  a&ually  made  before 
the  Writ  fued  out,  but  by  Miftake  was  not  filed.  The  Court  diC^ 
charged  the  Rule  for  an  Attachment,  and  ordered  Plaintiff  to  paf^ 
Cofts,  Defendant  confenting  to  bring  no  Adion.  Beljield  for  De« 
fendant  %  Chappie  and  Clyde  for  Plaintiff. 


The 
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The  King  againji  Harries. 

TH  £  Attachment  of  Contempt  was  returnable  the  Daj  be-» 
fore  the  Term ;  Chappie  moved  to  quafh  it,  obj  edging  that 
it  ought  to  be  returnable  at  a  Day  certain  in  full  Term,  and  can* 
not  properly  be  made  returnable  on  any  other  Day :  Where  the 
Proceeding  is  by  Original,  the  Party  may  appear  on  the  Eilbin* 
Day,  or  any  of  the  three  Days  next  following ;  but  this  Proceft 
muft  be  returnable  on  a  Day  certain ;  and  no  Inftance  can  be 
fliewn  in  the  KingU  Bench  or  Common  FleaSy  where  fuch  a  Writ 
was  returnable  at  a  Day  intervening  the  Eflbin-Day  and  the  firft 
Day  of  the  Term.  Wright  for  the  Profecutor  urged,  That  all 
Judgments  relate  to  the  Eflbin-Day;  and  this  is  a  judicial  Writ; 
the  Court  is  never  adjourned  on  the  Eflbin-Day,  but  commences 
then  and  continues  to  the  ^arto  die  po/l»  The  Writ  was  ordered 
to  be  quaflied. 

Webfter,  an  Attorney,  againji  Holme.     Mich,  lo 

Geo.  2. 

AN  Attachment  of  Contempt  was  ordered  againft  Plaintiff^  for 
inferring  Defendant's  Name  in  a  Writ  of  Privilege,  after  it 
came  to  Plaintifi^'s  Hands  under  Seal  of  the  Court.  This  is  fuch 
a  Mifl>ehaviour  in  an  Attorney  as  the  Court  muft  punifli,  without 
putting  the  Party  injured  to  prefer  an  Indi£lment  for  Forgery.  Eyfg 
for  Defendant;  Chappie  for  Plaintiff. 

Townfend  againji  Baker. 

D£fendant*s  Goods,  which  had  been  taken  in  Execution,  were» 
by  Rule  of  Court  made  on  hearing  Counfel  on  both  Sides, 
ordered  to  be  reftored ;  Defendant  afterwards,  upon  Affidavit  that 
the  Goods  were  not  reftored  purfuant  to  die  Rule,  moved  for  ai) 
Attachm^t  of  Contempt,  which  was  granted  abfolutely  without 
Affidavit  of  Service  of  the  former  Rule,  which  being  made  by  Con^ 
ient^  PlalncifFmuft  take  Notice  of,  and  comply  with  at  bis  Peril* 
Cbappli  tot  Defendant  i  Eyre  for  PlaintiiF. 

Laagdell 
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Langdell  againji  Sutton.     Hil.  lo  Geo.  2. 

AN  Attachment  was  ordered  againft  the  Jurors  for  determining 
their  Verdidl  by  huftling  Half-pence  in  a  Hat ;  one  of  them 
had  difcovered  the  Matter,  ^nd  fworn  it ;  the  Eleven  others  denied 
it  upon  Oath  ;  but  it  was  proved  that  four  of  them  had  confelled  it. . 
Eyre  moved,  that  Proceedings  on  Attachment  might  be  ftaid  on 
Payment  of  Cofts  to  both  Parties,  without  the  Attendance  of  the 
Jurors  in  Court,  who  lived  in  Yorkjhire  \  and  alledged,  that  only 
one  of  the  Jurors  attended  in  a  like  Cafe  of  Parr  and  Soames.  Per 
Cur":  Let  the  Jurors  all  attend  to  be  publickly  admonifhed,  that  the 
Country  may  take  Warning.     Chappie  for  Defendant. 


Shipway  againji  Clark.     Mich.  1 1  Geo.  2. 

DEfendant  petitioned  againft  Sheriff's  Officers  for  Extortion^ 
i^c,  praying  Relief  according  to  Statute  2  Geo.  2.  and  the 
Court  made  a  Rule  for  the  Bailiffs  to  fhew  Caufe  why  an  Attach- 
ment Ihould  not  be  iffued  againft  them,  and  not  to  anfwer  the 
Matters  complained  of  5  the  former  having  been  the  Method  con- 
fiantly  ufed  here,  and  the  later  againft  the  Courfe  of  the  Court* 
Belfieldiov  Defendant. 

Maurice,  Efq;  againji  Griffith.     Hil.  12  Geo.  2. 

MOTION  for  an  Attachment  againft  the   Sheriff  of  A&- 
ridnethjhire  for  not  returning  Te/l'  Ca.  Sa,    Shew  Caufe. 
Siififter. 


Macleed  againji  Marfden.     Trin.  13  Geo.  2. 

THE  Queftion  was,  Whether  a  Rule  to  bring  in  Defen* 
dant's  Body  after  Cepi  Corpus  returned  by  the  Sheriff  of 
Chejhire  ought  to  be  difcharged  or  not?  It  being  fuggefted  on 
Behalf  of  the  Sheriff  that  Defendant  was  in  Cuftody,  and  had  re- 
mained in  Gaol  ever  fmce  the  Arreft ;  but  the  Fa£k  appeared 
otherwifc,  Defendant  had  been  fuffercd  to  cfcape.    Per  Cur': 

Had 


Had  the  Sheriff  fliewn  Defendant  to  be  in  aftual  Cuftody,  the  Rule 
ought  to  be  difcharged ;  but  as  there  is  an  Efcape,  die  Rule  fliould 
be  obeyed,  otherwife  an  Attachment  muft  be  granted.  By  Confent^ 
Debt  and  Cofts  to  be  paid  in  a  Month,  with  five  Pounds  for  Cofts 
of  the  Motions.  Frimi  and  Hayward  for  Sheriff^  Eyn  for 
Plaintiff. 

HufFc  againji  Fowkc. 

jiGAR  for  Plaintiff  moved  for  ah  Attachment  againft  Mrs. 
'^  fFright  for  not  attending  as  a  Witncfe  at  the  Sitting  after  laft 
Term  in  Middlefix^  (he  having  been  regularly  ferved  with  a  Sub^ 
faena.  The  Court  denied  to  make  any  Rule ;  it  is  never  granted 
here :  Plaintiff  may  bring  his  Adion  upon  Stat.  5  EUz.  €9p.  9* 
fell.  12. 

Stephenfon  againji  Brookes.    Trin.  1 3  &  14  Geo.  2. 

[Wyat  againft  JVinkworthy  Eafttr  i  Geo^  2.  B.  R.  Hammond 2gaan!t 
Stewart^  ATtcb.  8  G.  B.  R.  Hopkins  againft  Purfir^  Trin.  2 
ii  3  Gio.^  2.  B.  R.  Dallyfin  againft  AUen^  Mcb.  xo  Geo.  in  Scac'- 
carioJ] 

PLaintiff  had  obtained  a  Rule  for  one  Hall  of  Kingfon  upon 
HuUj  an  Officer  of  the  Cuftoms,  to  ihew  Cauie  why  an  At- 
tachment  fhould  not  be  ifliied  againft  him,  for  not  attending  at 
Guildhall^  London^  to  give  Evidence,  after  having  been  ferved  with 
a  Subpoena  %  Plaintiff  having  been  nonfuited  by  Reafon  thereof.  It 
appeared,  that  five  Guineas  were  tendered  Hall  for  his  Expences, 
but  he  being  a  fat  unwieldy  Man,  and  no^  able  to  travel  on  Horfe^ 
back,  infifted  upon  ten  Guineas,  and  offered,  upon  Receipt  diereoi^ 
to  undertake  the  Journey  by  Coach.  Per  Cur* :  Tliere  is  not  any 
Precedent  produced  of  a  Rule  of  this  Court  for  fuch  an  Attach- 
ment, but  the  Party  aggrieved  has  always  here  been  put  to  his 
Adion  upon  the  Stat.  5  £/iz.  cap.  9.  Where  fuffictent  Amends  are 
tendered,  and  a  Witnefs  obftinately  refufes  to  attend,  or  is  cor- 
rupted, the  Court  of  King's  Bench  have,  and  there  would  be  great 
Reafon  for  this  Court  to  interpofe.  The  Sum  tendered  muft  be 
according  to  the  Countenance  and  Calling  of  the  Witnefs :  Five 

D  Guineas 
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Guineas  were  not  fufficienC,  and  Hall  had  not  Afliisance  that  the 
Refidue  wxMild  be  paid  ;  if,  after  Halts  Arrival  at  London^  Plaintiff 
had  not  thought  fit  to  examine  him,  the  Court  would  not  have  or- 
dered Payment  of  more  Money.  Ten  Guineas  do  not  feem  to  be 
an  unreafonable  Demand.  The  Rule  was  diicharged*  Drapir  for 
Halli  Prim  for  Plaintiff. 


George  againji  Evans.     Eafter  i6  Geo.  2. 

ADminiftrator  of  Defendant  demands  of  Plaintiff  Cofts  accrued 
in  Defendant  Inteftate's  Life-time,  (hewing  Letters  of  Ad- 
minifiration.  An  Attachment  granted  for  Non-payment.  Skinner  for 
Plaintiff  J  BwiU  Defendant's  Adminiftrator. 

The  King  againft  Lever,  High  Bailiff  of  Weftminfter, 
on  the  Profecution  of  Ifaac  Tallon  againji  Wal* 
droD.     EaAer  16  Geo.  2. 

AN*  Attachment  of  Contempt  iffued  forth  againft  Defendant^ 
for  not  hringmg  WaUron^s  Body  into  ^ourt,  purfuant  to  a 
peremptory  Rule  ;  and  Defendant  having  been  examined  upon 
Interrogatories,  it  was  referred  to  the  Prothonotary  (as  ufual)  to 
examine  -whether  he  had  cleared  himfelf  of  the  Contempt^  or  not* 
The  Prodjbnotary  reported  the  Matter  fpecially;  and  the  Fa£l 
appe^ed  to  the  Court  to  be,  That  Waldron  being  confined  in  the 
GaUhoufe  Prifon  Wijiminjier^  for  a  Criminal  Matter,  was,  by  Leare 
of  a  Judge,  charged  there  with  a  Bailable  Action,  in  the  following 
Manner :  A  Capiat  ad  nj^ndindum  was  direded  to  die  Sheriff  of 
Middlifex^  who  made  a  Mandate  to  the  High  Bailiff  of  ff^ejlminfter^ 
and  Defendant  was  charged  in  Cuftody  therewidi,  and  afterwards 
efcapedtrom  the  Keeper  of  die  Gatehoufey  which  is  the  Prifon  for 
the  Liteerty  of  fFi/lmin/fery  to  which  Prifon  die  High  Bailiff  is 
obliged  to  carry  his  Prifoncrs  within  twenty-four  Hours  after  Ar- 
reft.  The  High  Bailiff  being  called  upon  for  a  Return  of  the 
Mandatey  returned  Cepi  Corpusy  and  that  JFaldron  remained  in  die 
Cuftody  of  the  Keeper  of  the  Gaiehoufe.  Both  the  Chief  Bailiff  and 
the  Keeper  of  die  Gatthoufe  are  appcunted  by,  and  hold  their  Places 
under,  die  Dean  and  Chapter  of  fVeftnun/ltry  and  bodi  give  Secu- 
rity 
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rlty  to  the  Dean  and  Chapter ;  but  the  Keeper  gives  no  Security 

to  the  High  Bailiff. The   Court  were  of  Opinion,  that  the 

High  Bailiff  had  cleared  himfelf  of  the  Contempt,  and  ordered  the 
Attachment  to  be  difcharged.  The  High  Baiiiff  did  every  Thing 
in  his  Power  to  fecure  the  Prifoner,  and  ought  not  to  be  criminally 
punifhed.  Refpondeat  Superior  extends  to  Civil  Matters  only.  The 
Profecutor  may  bring  his  Aftion  for  the  Efcape.  Draper  and 
Ketelbey  for  the  Profecutor ;  Booth  for  Defendant. 

Vaughan,  one,  &c.  againfi  Sawyer.    Trin.  19  &  20 

Geo.  2. 

RULE  made  for  an  Attachment  of  Contenvpt  againft  the 
Bailiff  of  the  Liberty  of  Holdernefs  in  the  County  of  Torky  for 
not  returning  a  Mandate  made  by  the  Sheriff,  on  an  Attachmefit  of 
Privilege,  purfuant  to  a  peremptory  Rule  to  return  the  fame,  with* 
in  fix  Days  Notice,  without  any  Return  of  a  Mandavi  BallivOy  an- 
tecedent to  the  (aid  peremptory  Rule ;  on  an  Affidavit  of  Service 
of  that  Rule,  and  an  Affidavit  of  fcarching  the  Sheriff's  Office,  after 
the  Expiration  of  the  fix  Days,  and  that  the  Mandate  was  not  re- 
turned ;  all  the  Officers  prefent  reporting  this  to  be  the  Pra£Uce« 
Bootle  for  Plaintiff. 


Richardfon  againji  Bally.     Mich.  23  Ceo.  2# 

THE  ^Jni^T-SiYi^xiS of  Hampjhire  fhut  bi^nfelf  up,  and  could 
not  be  perfonally  fer^d  wth  a  Rule  to  Vetum  the  Writ  ef 
Capias  ad  refpondendum.  Rule,  that  leaving  a  Copy  at  his  Houfe 
fludl  be  go<Kl  .^ervicc^     PooU  for  Plaintiff. 

Brodie  againji  Tickell.     Hil.  24  Geo.  2. 

AFTER  a  Nonfuit^  Motion  by  Plaintiff  againft  John  Gray^ 
£fq;  for  an  Attachment  for  not  attending  as  a  Witnefs  aC 
the  Sittings  at  Niftprius.  It  did  not  appear  that  a  Suipcma  waa 
perfonally  ferved;  but  Notice  by  Receipt  of  a  Subpoena  Ticket  was 
admitted  by  Mr.  Gray^  who  on  Plaintiff's  Application,  before 
the  Sufiaena  Ticket  left  at  bis  Lodgings,  bad  informed  Plaintiff 
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that  he  knew  nothing  of  the  Matter  in  Quedion  between  the  Par- 
ties, and  could  not  give  any  Teftimony  for  Plaintiff's  Advantage. 
Mr.  Gray  for  this  Reafon,  in  his  Affidavit,  endeavoured  to  excufe 
his  Non-attendance,  and  faid,  that  he  would  have  attended  the  Trial 
notwithftanding  he  could  not  give  any  material  Evidence,  had  he 
not  been  hindered  by  other  urgent  Bufinefs.  The  Court  enlarged 
the  Rule  for  Mr.  Gray  to  Ihew  Caufe  why  an  Attachment,  till  af- 
ter a  new  Trial  had ;  and  declared,  that  in  fome  Cafes  they  will 
grant  Attachments  againft  WitnefTes  for  not  attending  Trials,  the' 
hitherto  the  fame  has  not  been  done.  Prime  for  Plaintiff }  Wilk^ 
for  Gray. 

Friend  againft  Hope.    Trin.  25  &  26  Geo*  2. 

PLaintifF  obtained  a  Rule  for  John  Hunt^  an  Officer  to  the 
Sheriff  of  Afiddlefexy  to  ihew  Caufe  why  an  Attachment 
Ihould  not  be  ifliied  againft  him,  for  not  attending  the  Trial  at  Nifi 
prius  as  a  Witnefs  on  Plaintiff's  Part,  for  Want  whereof,  Plaintiff 
made  Affidavit  that  his  Damages  were  leflened,  16/.  But  on  (hew- 
ing Cauie,  the  SubpoenA  to  teflify  did  not  appear  to  have  been  re.  / 
gularly  ferved ;  for  which  Reafon  the  Rule  was  difcharged  without 
Coils.     WiUi$  for  Plaintiff  5  Prime  for  Hunt. 


attomieg,  aaiarrante  of  ;attornep,  &c. 

Clarke,  an  Attorney,  againft  Stone.  Eafter  6  Geo.  2. 

For  FefSi  fie.  rw^HE  Court,  upon  reading  the  A£l8  of  Parlia- 
jL  ment  relating  to  Attornies  and  Solicitors, 
3  Jae.  I.  and  2  de.  a. made  a  Rule  that  Plaintiff  (hould  (hew  Caufe 
why  all  Proceedings  (hould  not  be  i^ayed  till  be  delivered  Defendant 
aBilUfCofts. 


Waltoa 
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Walton  againfi  Stanton.     Mich,  7  Geo.  z. 

DEfendant^  after  having  been  two  Years  in  Cuftody  in  Execu- 
tion at  PlaintifF's  Suit,  moved  to  be  difcharged  Mpon  Pre- 
tence that  this  Warrant  of  Attorney  to  confefi' Judgment  was  exe- 
cuted at  a  Time  when  no  Attorney  was  prefent,  and  obtained  a 
Rule  Niji.  Plaintiff  fhewed  for  Caufe  that  Defendant  Stanton  him- 
felf  pra£Hled  as  an  Attorney.  Rule  dtfcharged.  i^ifm^i// for  Plain* 
tiff;  Conyns  for  Defendant.  Per  CapitaP  Jujiic\  aUter^  Where 
PlaintifFis  an  Attorney,  he  would  then  be  more  likely  to  impofe 
upon  Defendant. 


Hil.  7  Geo.  2, 

VEymour  Richmond^  an  Attorney  of  this  Court,  having  been  ele£led 
a  Bailiff  of -^/«f/««  in  5/ri^/r^,  obtained  a  Writ  of  Privilege 
to  excufe  him  from  fervihg  that  Office.  Baynes  moved  on  Behalf 
of  the  Corporation,  that  the  Writ  of  Privilege  might  be  fet  afide 
upon  Affidavits  that  Richnwnd  was  a  Member  of  the  Corporation, 
and  had  ferved  feveral  Offices  there  \  and  had  taken  an  Oath  to 
conform  to  the  Orders  of  the  Corporation.  Pir  Cur*. :  This  is  not 
a  proper  Manner  of  difputing  the  Validity  of  the  Writ;  the  Court 
will  not  advife  the  Corporation  how  they  are  to  a£t  with  regard  to 
paying  Obedience  to  it,  they  muft  ad  at  their  Peril.    No 'Rule. 


Collins  again/i  Griffin.     Trin.  7  &  8  Geo. 

^r^TrT%r-g%         _    1 •_/!    nrt.^   TM_r_^  !_._*•_    a  ^^ 


2. 


COURT  was  moved  againfi  Phelps^  Defendant's  Attorney,  for 
not  acquainting  Defendant  that  he  had  received  Notice  of 
Trial,  whereby  Plaintiff  obtained  a  Verdid  without  Defence.  It  ap- 
peared upon  (hewing  Caufe,  that  this  Omiffion  was  entirely  owing 
to  the  Negka  of  Mr.  Buckle^  Agent  for  Phelps:  But  the  Court 
held  that  to  be  no  Defence  for  Pbelpsy  he  is  anfwerable  to  his  Client, 
his  Agent  to  him ;  the  Party  in  this  Cafe  ought  not  to  be  put  to  his 
AAion,  but  the  Matter  (hoidd  be  determined  in  a  Summary  Way. 
J^et  an  Attachment  go  againft  Phelps. 

D  3  Mich, 
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Mich,  8  Geo.  2.    NovetoW  13. 

MR,  Thomas  Men^  an  Attorney  of  the  Kin^i  Bencby  applied 
in  the  Treafury  to  be  admitted  ^n  Attorney  of  this  Court 
without  Stamps ;  but  upon  looking  into  the  A£ls  of  Parliament, 
wherein  no  Provifion  is  made  for  an  Attorney  of  one  Court  to  be 
;idmitted  an  Attorney  of  another  without  Duty,  though  there  is  a 
Provifion  for  Solicitors  of  one  Court  of  Equity  to  be  admitted  ia 
Other  Courts  of  Equity,  and  for  Attornies  to  be  admitted  Solicitors 
and  Solicitors  admitted  Attornies,  without  Puty,  the  Judges  refuTc4 
to  admit  him  without  Payment  of  the  Duty, 


Bilhop,  Executrix,  agatnjt  Huggins,    HiL  8  Geo,  2, 

PLaintifPs  Tcftator  recovered  an  interlocutory  Judgment  agjunft 
Defendant,  and  died  before  the  Execution  of  a  Writ  of  lo- 
quiry.  The  Judgment  was  revived  by  Plaintiff  as  Executrix,  and  a 
Writ  of  Inquiry  was  executed  before  Lord  Chief  Juftice  at  Sit- 
tings ;  when  Defendant  agreed  to  pay  Plaintiff  420/.  for  Damages 
and  Cofts :  This  Sum  was  paid  into  the  Hands  of  Mr,  'Bofon^ 
I^laintiff *&  Attorhejr,  who  alfo  had  been  concerned  for  Teftator  in 
this  and  other' CaufeSp  B^fin  paid  Plaintiff  220 /•  and  kept  the  re- 
maining 200 /.  gjiving  Plaintiff  a  Note  to  accoiujt  for  the  Surplus, 
if  any  fliauld  appear,  Vter  Payment  of  his  Bills  of  Cofts.  Plaintiff 
afterwards  employed  another  Attorney,  and  applied  to  the  Court 
againft  £d/0ir,  Uiat  he  might  pay  the  200/.  to  her,  deducing  only 
fuch  Cofts  as  were  due  froip  her  fince  the  Timp  of  her  Hu(band's 
Death,  when  (he  became  Plamtiff,  and  employed  Bofon^  and  obtained 
a  Rule  to  fhew  Caufe,  which  was  diich^rged  on  hearing  Counfel  oq 
both  Sides  i /the  Court  being  of  Opinion  that  they  ought  not  to  in^ 
tcrpofe  in  tbis  Cafe ;  but  Plaintiff  may  bring  her  Afikion  againft 
BoJqh^  if  Ihe.  diinks  fit.  Eyn  for  Plaintiff  j  ^ChappU  and  ^iinn^r  for 
Bo/on.     \\"^  ^        .         •'.  '      . 


o 


Hil*  g  Geo,  2, 

NE  Barnes^  an  Attorney  in  Cumbirlandy  had  Orders  from  a 
Defendant  to  plead  for  Him ,  and  he  fcnt  DIredions  to  Mr. 

Eadmll^ 


EMdnilly  his  Agents  fa  to  do  i  but  EadmUxxt^tS&xig  t6  plead,  Judg- 
ment pafled  againft  Defendant  by  Default.  Defendant  moved  againdEb 
Barnes^  and  n  Rule  was  made  upon  htm  to-  fhew  Caufe  why  be 
(hould  not  make  Defendant  Satisfadion,  he  being  ^  anfwerable  for 
his  Agent's  Default.  Upon  ihewing  Caufe,  it  appeared  .there.was 
a  juft  Debt  due  to  Plaintiff  of  44/.  and  the  Cofts,  (had  a  Plea  been 
pleaded,)  would  have  been  greatly  increafed,  fo  that  Defendant  is 
benefited, .and  not  prejudiced  by  fufieriiig  Judgment. to  go  by  De- 
fault. If  Defendant  could  have  made  a  juft  Defence,  and  no  Debt 
had  been  due,  in^cafe  of  agi'ofs'and  wilful  Negle^l,  die  Court  \^ould 
have  pttDiflied  the  Attorney  ;  but  there's  no  Reafon  for  it  in  this 
Cafe.     Rule  difcharged.    ChapU  for  Defendant  i  Birch  for  Barms. 

Roe  againji  Doe.     Mich.  10  Geo«  2. 

I 

In  EjeSfmeni  on  the  A  Motion  was  made  on  Behalf  of  the  Tenant 
Demife  ^  Cooke.  jfX  in  Poffeffion  againft  Davis^  an  Attorney, 
for  appearing  and  pleading  for  him  without  Authority.  .  It  appear* 
cd  that  the  Tenant  in  Poffeffion  yn%  Tenant  at  Will  to  Infants,  by 
Order  of  whofe  Guardian  Davit  had  appeared  and  pleaded  for  the 
Tenant,  and  offered  the  Tenant  Security  to  indemnify  him.  But 
fir  Cur"^  a  Defence  cannot  be  made  for  the  Tenant  without  his* 
Confent :  Let  the  Appearance  and  Plea  be  withdrawn.  Gasper 
for  Tenant  j  Drapir  for  Leffor  of  Plaintiff. 


Mr.  L.'s  Cafe.     Hil.  10  Geo.  2. 

LHad  ferved  an  Apprenticelhip  to  G,  a  Scrivener  in  the  City, 
•  and.a}fo  a  fworn  Attorney  of  this  Court.  By  the  Tenor  of 
the  Articles  G.  covenanted  to  inftruft  L.  in  the  Art  and  Myftery 
of  a:  Scrivener ;  and  it  appearing  that  6.  during  the  Term  of  five 
Years  fpecified  in  the  Articles,  had  never  pradifed  as  an  Attorney, 
l>ut  wBicd  as  a  Scrivener  only.  Application  was  made  to  Lord 
Chief  Jitfticey  and  in  the  TreafrryyUAzt  Z.  might  be  fworn  an  Al- 
torndy,  whic)iiwas  refufed,  he  not  having  ferved  as  Clerk  to  an  At*- 
torney ;  but  as  Apprentice  to  a  Scrivener. 

N.  B.  There  was  formerly  the  fame  Determination  in  the  Cafe 
of  a  young  Man  who  had  kvrcd  Mr.  Mftcalfey  an  Attorney  and 

D  4  Scrivener 
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Scrivener  in  WceJUftriiti  Atttea^i^  during  the  Term  of  five  Years 
fpecified  in  the  Indentures  of  Apprenttcefliip,  pradiled  in  both  Ca- 
pacities ;  but  the  Covenant  in  the  Articles  being  toinftrud  the  Ap- 
prentice in  the  Art  of  a  Scrivener  only,  the  Judges  refufed  (Q  admit 
him  as  an  Attorney. 

Sibthorpe  againjl  Adams.     Trin.  lo  Geo.  2« 

jD  OOTXi?  moved  for  Leave  toenter  Judgment  on  an  old  Warrant 
^  of  Attorney  upon  an  Affidavit  fworn  by  PlaintifF,  who  lived  in 
Intanij  before  a  Coromiffioner  of  the  Comnm  PUas  diere,  of  the 
due  Execution  of  the  Warrant  of  Attorney,  that  the  Defendant  was 
living,  and  the  Debt  unpaid :  He  produced  alfo  an  Affidavit  that  the 
Plaintiff  lived  in  Inland  \  but  the  Court  refuf^  tp  luffisr  the  Plain* 
tiff's  Affidavit  (fworn  as  aforeiaid]  to  be  read. 

Langley  againjl  Stapleton.     Trin.  lo  &  ii  Geo.  2« 

THE  Plaintiff  moved  for  Leave  to  change  her  Attorney,  and  ta 
appoint  Mr.  UmfrivUe  inftead  of  Mr.  Forreft :  And  a  Rule 
being  made  to  (hew  Caufe,  Forreft  made  it  appear  ^at  he  had  been 
at  great  Eypence  and  Trouble,  and  had  done  his  Client  good  Ser- 
vice ;  wherefore  the  Court  thought  it  unreafonable  that  another  At- 
torney Ihould  be  appointed  till  Forreft's  Bill  of  Cofts  was  fettle^ 
^d  paid ;  and  difcharged  the  Rule.  Skinner  for  Pl^tiff  j  Eyrt 
for  Forreft, 


Still  againji  Still.     Mich,  ix  Geo.  a, 

DEfendant  gi^ve  a  Warrant  of  Attorney  to  enter  Judgment  at 
the  Suit  of  Plaintiff  7(»i&ji  Still  and  one  Sufanna  Stilly  deceafed. 
The  Judges  in  the  Treafury  gave  Leave  to  enter  Judgment  at  the 
furviving  PhOntiff's  Suit,  upon  his  Affidavit  of  the  due  Execution 
of  the  Warrant  of  Attorney,  and  that  the  Debt  wsis  unpaid,  and  the 
Defei^ant  alive. 


Farrll) 


attotnietP,  &c.  41 

Farrill  agsinji  Head,     Trin.  ii  &  12  Geo-  2. 

DEfendant  being  fued  as  an  Attorney  by  BUI,  pleads  in  Abate- 
ment that  he  is  not  an  Attorney.  Plaintiff  moved  to  fet  afide 
die  Plea,  and  had  a  Rule  to  (hew  Caufe  \  but  it  appearing  on  (hew« 
ing  Caufe  by  Certificate  from  the  Clerk  of  the  Warrant  that  the 
defendant  was  forejudged  five  Years  ago,  and  that  Forejudger  ftill 
remains  in  Force,  the  Rule  was  difcharged.  Pir  Cur*:  Defendant 
is  totally  deprived  of  Privilege,  pending  a  Fordi|dger«  Plaintiff  may 
reply  as  he  pleafiss,  and  traverfe  the  Fad,  whicn  {s  triable  by  the  Re- 
cord or  demur  if  he  thinks  the  Plea  bad.  The  Plea  is  fworn  to  be 
true,  aiid  feems  not  to  be  frivolous. 


Butler  againji  Pinccnt. 


H' 


^^/wardj  for  Plaintiff,  moved  for  an  Attachment  againft  Pht^s 
for  acting  as  an  Attorney,  and  pleading  pending  a  Forejudger» 
and  a  Rule  was  made  to  fhew  Caufe.  The  Day  before  Caufe  was 
fhewn,  P^^i^^.  applied  to  Mr.  J.  Fortefcue  Aland^  and  obtained  an 
Order  (widiout  Summons]  to  be  refiored  to  his  Privilege  (without 
F4yment  of  Cofts)  upon  entering  a  common  Appearance  at  the  Par- 
ties Suit  by  whom  he  was  forejudged:  And  it  not  appearing  tha( 
Phelps  had  any  Notice  of  this  old  dormant  Forejudger  obtained  (b* 
yen  Ycjurs  ago>  the  Rule  w^s  difcharged*     Eyrt  for  Phiips. 

Hayme  againji  Haynie.     Mich.  12  Geo.  z. 

T\RAPER  moved  on  the  ufual  Affidavit  (of  Warrants  being 
■^^^  duly  executed,  and  Parties  living)  to  enter  Judgment  on  a 
Warrant  of  Attorney  thirteen  Years  old,  and  obtained  an  abfolute 
Rule.  Pgr  Cur^ :  Wh^re  the  Warrant  is  twenty  Years  old,  or  up- 
wards, the  ^ule  muft  be  to  ihew  Caufe* 


R 


Hillier  againji  James* 

ULE  to  (hew  Caufe  why  Plaintiff's  Bill  of  Cofts  fliould  not 
b^  taxed,    Di^harged,  the  whole  Demand  appearing  to  be 

for 
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for  conveyancing  Bufinefs  ^  and  Plaintiff  muft  recover  upon  a  ^arim 
turn  meruit.    Comyns  for  Plaintiff  i  Draper  for  Defendant. 

Coppendale  tf^^z/^ -Sunderland.  .  Hil.  iz  Geo,  2. 

MOTION  by  Agar  to  cnter'up  Judgment  on  an  old  War- 
rant of  Attorney :  Plaintiff  being  a  Lunatick  did  not  fwear 
the  Money  uqpaid ;  but  another  did,  who  ,had  received  the  Intereft 
upon  the  Bond  for  three  Years,  ever  fince  Plaintiff  was  Lunatick. 
Cur^:  Let  Judgment  be  entered  up. 

Barnes  againji  Ward^     Mich.  13  Geo.  2. 

RULE  to  fliew  Caufe  why  Judgment  and  Fieri  Facias  fhould 
not  be  fet  afide,  and  RefKtution,  no  Attorney  being  prefent  at 
the  Execution  of  the  Warrant  to  enter  Judgment  whilft  Defendant 
wac  in  Cuftody.  It  appeared  that  one  Everfden  who  had  fenred  % 
Clerkfhip,  (and  was  fworn  an  Attorney  foon  after  die  Execution  oP 
the  Warrant,  and  before  the  firft  Motion  made)  was  prefent; 
but  this  was  held  infufficient,  the  Rule  made  abfolute ;  and  Protho* 
notary  dire£bed  to  fettle  Satisfa£Hon  as  to  die  Goods  fold,  which 
could  not  be  reftored  in  Specie.  Prime  for  Plaintiff;  Agar  for  De- 
fendant. 


On  Behalf  of  Hcaton,  an  Attorney.  Mich.  14  Geo.  2. 

THE  Courts  after  hearing  Council  for  HeatM^  and'for  the  De- 
puty-Lieutenancy who  oppofed  his  Motion,  made  the  Rule 
abfolute  for  a  Writ  of  Privilege,  to  excufe  Heatofi  froni-  lerving  in 
the  Trained-Bands  of  the  City  of  London^  the  Servicfc  being  per- 

fonal.  •' 


Mr.  John  Moody*s  Cafe.     Trin*  16  Geo,  2. 

IN  the  Treafury  Chamber  2zd  June^  Mr.  John  Moody  of  Havant 
in  the  County  of  Southampton  had  been,  at  his  own  Inftance» 
ftruck  out  of  the  Roll  of  Attornies,  and  was  put  Into  the  Comnuf- 
fion  of  the  Peace,  and  made  a  Commiffioner  of  the  Land^Tax.    He 

now 
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now  moved  upon  an  Affidavit  (fetting  forth  his  Reafons)  to  be  re« 
ftored  to  his  Privilege ;  which  was  granted,  he  confenting  to  take 
no  Advantage  of  any  A&ion  pending,  if  fuch  ch«e  be. 


m 


Lunn^  an  Attorn^,  agamfi  AfcougM  an  Attornry^ 
Mich.  1 6  Geo.  2.'- 

fendant  being  indebted  to  Sir  John  Wrojf  by  Pft>iniflbry  Note^ 
Sir  John  left  the  Note  with  Lunn^  to  put  it  in  Suit  j  Lmm^ 
contrived  to  bring  the  AAion  in  his  own  Name,  as  Indorfee,  and 
arretted  Jfcough  by  Attachment  of  Privilege,  and  held  him  to  batl^ 
upon  an  old  Notion,  that  Privilege  cannot  be  pleaded  againft  Privi^ 
lege  of  equal  Nature.  The  Attachment  was  a  Non  omittasy  without 
an  Attachment  to  warrant  it.  Per  Cur":  Attornies  Privilege  is  for 
the  Sake  of  the  Suitors ;  one  Attorney  is  not  to  fue  anoAer  of  the 
iame  Court  by  Procefs,  but  ought  to  do  it  by  Bill.  An  Attorney  of 
the  King's  Bench  ought  to  fue  an  Attorney  of  this  Court  by  Bill, 
and  an  Attorney  of  this  Court  ought  to  fue  an  Attorney  of  the' 
King's  Bench  in  like  Manner.  PlainiifPs  Privilege  ought  not  to 
draw  Defendant  into  another  Court.  RadcUffe  againft  Bailey^  ASeb. 
14  Ge9.  %.  m  B.  R.  the  fame  Determination.  Plaintiff  and  De« 
fendant  were  both  Attornies  of  that  Court :  (But  not  as  to  an  At- 
torney ai  one  Court  fuing  an  Attorney  of  another  Court.) 


Vincent  a^ainfi  Willoughby,  an  Attorney.     Eafler 

17  Geo.  a* 

P  Ending  a  Forejudger  obtained  againft  Defendant  by  another 
Perfon,  Plaintiff  futfd  him  by  Bill,  as  having  Privilege  of  an  At* 
torney^  Defendant  moved  to  fct  afide  the  feconH  Forejudger,  in*- 
Ming  that  his  Privilege  was  fufpended  by  die  firft.;  and  PlaintifF 
ought  to  have  fued  him  by  Original  in  the  common  Way.  Rule  to 
fhew  Caufe  made  abfolute,  without  Oppofitioxk  Eyu  for  De« 
fc;idaiit«  .'  '   ^ 


Launder^ 
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Launder,  an  Attorney,  a^ainji  Cokayn.    Trin*  17  & 
18  Geo.  2. 

HELD pir  Cur^j  That  an  Attorney  of  this  Court  may,  for  a 
Debt  honafidt  (but  not  a  Note  colourably  indorfed  without 
Confideration)  fue  an  Attorney  of  the  King's  Bench  by  Attachment 
of  Privilege,  and  the  King's  Bench  Attorney  would  not  be  intided 
to  Privilege.  But  where  the  Attornies  Plaintiff  and  Defendant  are 
both  of  the  fame  Court,  the  Proceeding  muft  be  by  Bill,  and  not  by 
Attachment^  Defendant  being  intitkd  to  Privilege. 

Vilmott  againji  Barry,  Efq;  commonly  called  Lord 
Buttevant.  Maguire  againji  The  Same,  Mich. 
20  Geo.  2. 

WArrants  to  enter  Judgments  executed  by  Defendant  when 
in  Cuftody,  in  the  Prefence  of  Mr.  Periamj  an  Attorney  of 
the  Court  of  King's  Bench,  declared  by  the  Court  to  be  fufficient^ 
though  Periam  was  not  an  Attorney  of  this  Court.  Other  Matters 
were  complained  of,  and  the  Rule  to  (hew  Caufe  why  the  Judgment 
(hould  not  be  fet  allde,  t^e.  was  enlarged  till  next  Term.  Skinmr 
and  ffllles  for  Defendant  j  Prime  for  PJaintifF. 


Thomfon,  one,  &c.  againfi  Rafh,  one,  &c.     Hilary 

20  Geo.  2. 

THE  Plaintiff  and  Defendant  being  both  Attornies  of  this 
Court,  the  Proceedings  by  Attachment  of  Privilege  were 
ftay*d.    Prim  for  Defendants  £iiffff/r  for  Plaintiff. 


Coles,  Executor,  againfi  Haden.    Eajfler  20  Geo.  2. 

Motion  for  Leave  to  enter  Judgment  at  die  Suit  of  CoUt^  the 
Executor,  on  a  Warrant  of  Attorney,  ihe  Words  whereof 
extended  to  enter  Judgment  at  the  Suit  of  Coles  the  Teftator,  his 

Heirsy 
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Heirs,  Executors  or  Adminiftrators ;  the  Court  made  a  Rule  to 
ihew  Caufe,  which  was  afterwards  made  ahfolute,  on  Affidavit  of 
Service^  (no  Caufe  being  (hewn).  BostU  for  ColiS^  Executor.  The 
Serjeant  quoted  a  Cafe  in  SalkeU^  where  a  Warrant  of  Attorney  to 
enter  Judgment  was  given  to  a  Feme  Sole,  and  (he  having  married 
before  the  Judgment  entered,  the  Court  gave  Leave  to  enter  Judge- 
ment at  the  Suit  of  the  Hufl>and  and  Wife. 

Cockfedge,  one,  &c.  againji  Rickwood. 

OBjeaed  for  the  PlaintifF,  That  the  Affidavits  exfarti  Defth 
were  fworn  before  J.C  mAA^F.  as  Commiffioners  who 
were  at  that  Time  fworn  to  be  Clerks  or  Agents  to  Rafl^  Defend- 
ant's Attorney.  The  general  Rule  extends  only  to  Attornies  them* 
felves;  thofe  Commiffioners  are  not  fworn  to  be  Agents  in  diis 
Caufe.  The  Objeftion  was  over-ruled.  It  was  faid,  but  notfworn, 
that  they  were  menial  Servants,  which  the  Court  feemed  to  thinic 
would  have  been  a  fufficient  Objeftion.  Prime  and  Willis  for  Plains- 
tiff  j  Skinmr  for  Defendant. 

Laycock,  who  furvivcd  Kitching,  againji  Garforth* 
Eafter  21  Geo.  2.  , 

Prime  moved,  on  the  common  Affidavit^  for  Leave  to  enter 
Judgment  at  the  Suit  of  Laycock  the  furviving  Plaintiff,  by 
Virtue  of  an  old  Warrant  of  Attorney  to  enter  Judgment  at  the  Suit 
of  the  two,  and  quoted  a  TreafuryRule  mzdefubjilentioy  in  the  like 
Cafe,  Still  zgdinA  Stilly  Mich.  11  Geo.  2.  The  Court's  Opinion 
was,  That  the  Power  ought  to  be  ftri£Uy  purfued ;  and  that  a  Power 
to  enter  Judgment  at  the  Suit  of  two  Perfons,  doth  not  extend  to  the 
Survivor.  The  Intereft  of  the  Surviving  Plaintiff  cannot  be  purfued 
againft  the  Authority.  The  Thing  prayed  is  Fejlinum  Remedtum^ 
which  cannot  be  granted  contrary  to  the  Agreement  of  the  Parties. 
The  original  Debt  will  remain  as  before  the  Warrant  of  Attorney 
given.  Had  the  Application  been  made  laft  Hilary  Term,  the  Judg* 
ment  would  have  related  to  a  Time  when  both  Plaintiffs  were  alive, 
and  then  perhaps  the  Court  might  have  given  Leave  to  enter  Judg- 
ment at  the  Suit  of  the  tw9.  The  Motion  was  denied.  Ad  8  Uf 
9^,3.  out  of  the  Cafe. 

Jone$ 
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Jones  againji  Hayman.     Trin.  21  &  22  Geo.  2. 

PLaindfi^  after  having  been  ftnick  off  the  Rolls  of  Attornies  anil 
Solicitors,  carried  on  Proceedings  in  his  own  Name,  alledging 
that  be  was  ftill  a  Solicitor,  and  ading  in  the  Name  of  one  Faughan^ 
an  Attorney,  purfuant  to  a  pretended  written  Authority ;  but  not 
being  able  to  verify  thefe  Pretentions,  Rules  were  made  abfolute  to 
fet  afide  the  Proceedings,  with  Cofts.  Wynne  for  Defendant} 
mUts  for  Plaintiff, 


Trim  againji  Slater.     Trin.  22  &;  23  Geo.  2. 

TWO  Judges  had  been  formerly  applied  to  for  an  Order  to  tax 
Mr.  Butler'%  Bill,  late  Attorney  for  Defendant  j  the  Bill, 
amounting  to  little  more  than  3/.  had  been  paid  in  Parcels,  fome 
Part  four  Years  ago,  the  laft  about  twelve  Months :  Both  the  Judges 
refufed  to  order  a  Taxation.  Defendant  moved  that  the  Bill  might 
be  taxed,  without  difclofing  what  had  paffed  before,  and  had  a  Rule 
to  fhew  Caufe,  which  was  now  difcharged,  with  Cods.  The  ASt 
of  Parliament  directing  Taxation  of  Attornies  Bills,  fuppofes  them 
unpaid  ;  this  appears  to  have  been  paid  long  ago.  After  Applica* 
tionto  one  Judge,  (unlefs  he  had  been  doubtful)  no  Application 
ought  to  have  been  jnadc  to  another  Judge  j  after  the  Opinion  of 
two  Judges,  neither  of  whom  doubted,  or  direcSled  a  Motion,  the 
Application  to  the  Court  wrong.  Jgar  for  Defendant  ^  Wynne  for 
Butkr. 


Whetham^  Efq;  Aflignee,  againji  Necdham  and  At* 
kins.     Trin.  24  Geo.  2. 

TpDward  Owen^  Plaintiff*s  Attorney,  now  a  Prifoner  in  the  Fleet 
^^  under  Procefs  of  Contempt  from  the  Court  of  Chancery,  hav- 
ing commenced  this  AAion  on  the  Bail-Bond,  ai&gned  iince  his  Im- 
prifonment,  Defendants  moved  to  fet  afide  the  Proceedings,  with 
Cofts,  as  contrary  to  the  Statute  2  Geo.  2.  making  void  the  fame  ; 
and  obtained  a  Rule  to  fliew  Caufe  :  But  it  appearing  that  the  Ori- 
ginal Adlion  was  commenced  before  Owen*s  Imprifonment,  and 
there  being  an  Exception  ia  the  Statute  as  to  carrying  on  Proceed- 
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ings  before  commenced ;  the  Court  taking  this  undei*  fEe  Statute  for 
Amendment  of  the  Law,  4  f^  5  Q^  Jbine^  to  be  a  Continuance  of 
the  Original  Suit  incorporated  to  make  it  efFeftual,  difcharged  die 
Rule.    i^//rx  for  Plaintiff  and  Ow^is  I  ^110/ for  Defendant. 


Craven  agatnji  Billingflcy.    Mich,  24  Geo.  2. 

ON  Complaint  of  one  of  Defendant's  Bail,  of  his  having  been 
made  liable  to  pay  PlaintiiPs  Debt  uA  Cofts,  .bjr  a  Profecur 
tion  on  the  Bail-Bond,  through  the  Mifcondu£t  of  Mr.  Skinner^  an 
Attorney  employed  for  Defendant,  .who  had  put  in  B^  in  the  Court 
of  King's  Bench,  inftead  of  this  Court ;  and  it  not  being  contro- 
verted by  Skinner^s  Council  for  want  of  proper  Inftru&ions,  that  he 
vras  an  Attorney  of  this  Court,  a  Rule  was  made  abfolute  upon  him 
to  reimburfe  the  Bail ;  but  it  afterwards  appearing  that  Skinmr  was 
not  an  Attorney  of  this  Court^'a^id  that  he  never  aded  by  himMf^ 
or  in  the  Name  of  another  Attorney,  in  any  one  Inflance  in  this 
Caiife  in  this  Court,  the  Rule  was  difcharged.  Prinu  and  PooU  for 
Skinmr  j  Haywari  for  the  Bail. 

Nivmber  i6th  1750.  Diclandhj  all  the  Judges  in  the  Treafury^ 
Chamber,  That  if  a  Warrant  of  Attorney  to  enter  Judgment  be 
above  a  Year  old  and  under  ten  Years  old.  Leave  to  enter  Judg- 
ment may  be  given  by  a  Treafury  Rule  \  but  if  the  Warrant  be 
above  ten  Years  old,  the  Court  muft  be  moved  for  Leave  to  enter 
Judgment.  If  the  Warrant  be  under  twenty  Years  old,  the  com- 
mon Affidavit  of  due  Execution  of  the  Warrant,  that  the  Debt  is 
unpaid,  and  Parties  living,  is  fufficient  for  an  abfolute  Rule ;  but  if 
the  Warrant  be  above  twenty  Years  old,  the  Rule  muft  be  to  (hew 
Cauic,  and  ferved  on  Defendant. 


t)n  the  Part  of  Boyer  and  others,  agatnft  John  Allen, 
an  Attorney.     Eafter  24  Geo.  2. 

A  Complaint  having  been  laid  before  the  Court  againft  AlUn^ 
fliewing  that  he  had  impofed  on  the  Judge  who  ordered  him 
to  be  admitted,  by  fwearing  to  a  Service  of  five  Years  to  an  At- 
torney of  NiwcaflU  undir  Lyne^  Com.  Staff,  as  an  articled  ClerlCp  tho' 

(a$ 
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(as  fuggefted)  he  never  lived  at  NewcaftU^  but  confhmdy  refided  at 
Loughborough^  Com.  Lou.  where  he  was  an  Under- School-mafter, 
and  Colle£lor  of  the  Window-Light  Duty ;  a  Rule  was  made  for 
AUin  to  ihew  Caufe  why  he  (hould  not  be  ftruck  off  the  Roll  of  At- 
tomies*  On  Ihewing  Caufe,  the  Complaint  was  fully  anfwered*  It 
appeared,  that  diough  Allen  refided  fometimes  at  NewcaftUy  and 
fomctimes  at  Loughborough^  he  was  during  his  whole  Clerkfliip  con- 
fiantly  employed  and  inftruded  by  his  Mafter,  Thje  Rule  dilcharg- 
ed,  with  Cods.  Hayward^  Booth  and  Pooli  for  Men ;  Prime^  WiUes 
and  Belfield  for  Bojer  and  others. 

Britten,  who  as  well,  &c.  againft  Teafdailc.     Trin. 
24  &  25  Geo.  2. 

THIS  was  an  Adion  brought  on  a  Penal  Statute  (13^1  Eliza^ 
beth)  againft  Defendant,  for  entering  a  fraudulent  Judgment; 
and  the  Suit  being  by  Original  and  Capias  ad  refpondendum.  De- 
fondant,  who  was  an  Attorney  of  this  Court,  re^us  in  Curia^  moved 
to  ftay  the  Proceedings,  infifting  that  he  ought  to  be  fued  by  Bill. 
On  (hewing  Caufe  it  was  urged.  That  this  was  a  Profecution  for 
the  Crown ;  and  that  Defendant,  if  intitled  to  Privilege,  may  plead 
it.  But  Per  Cur*:  Thefe  ^i  tarn  Adions  are  never  confidered  as 
the  King's  Caufes.  In  Profecutions  at  the  Suit  of  the  Crown,  De- 
fondants,  tho'  acquitted,  can  have  no  Cofts ;  but  in  Anions  ^i 
tarn  'tis  otherwifc.  The  proceeding  by  Original  is  irregular.  Rule 
abfolute  to  ftay  Proceedings.  Prime  for  Defendant;  fViUes  and 
Jigar  for  Plaintiff. 

Todd  againjl  Todd.     Trin.  25  &  26  Geo.  2. 

in  Banco  Regis.  JD  Ichard  Todd  executed  a  Warrant  of  Attorney, 
"^^  dated  8  May  1746,  to  confefs  Judgment  to 
John  Todd  the  Elder,  and  John  Todd  the  Younger.  On  the  War- 
rant of  Attorney,  an  Agreement  was  indorfed,  reciting  that  John 
Todd  the  Elder  and  John  Todd  the  Younger  had  entered  into  a  Bond 
for  the  Payment  of  a  certain  Sum  of  Money  to  W.  S.  which  was  the 
proper  Debt  of  Richard  Todd ;  it  was  therefore  agreed,  that  the 
Judgment  (hould  be  a  Security  and  Indemnity  to  John  Todd  the 
Elder  and  John  Todd  the  Younger,  againft  all  Cofts,  Charges  and- 
Damages  which  they  might  fuftain,  on  Account  of  the  Bond  which 
they  had  entered  into. 

John 
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John  Todd  the  Elder  dieij  in  the  Year  1748,  and  by  his  Will  made 
yohn  Todd  the  Younger  his  Executor;  Motion  was  made  by  Mr, 
TVtlliams  to  enter  up  Judgment  at  the  Suit  of  the  furviving  Plaintiff, 
The  Court  doubted  whether  it  could  be  done,  and  direfted  him 
to  enquire  if  there  was  any  Inftance  where,  the  like  Motion  had  been 
granted ;  and  if  not,  to  fpeak  to  it  as  a  Point  of  Law ;  which  he 
afterwards  did :  And  fubmitted,  That  the  Difficulties  which  occur- 
red in  the  prefent  Cafe  were, 

ly?,  That  bare  Authorities  muft,  by  the  Rules  of  Law,  be  ftriftljf 
purfucd  ;  which  could  not  be  done  in  the  prefent  Cafe,  the  War- 
rant of  Attorney  being  to  appear  to  an  Action  to.  be  commenced 
by  two  Perfons,  to  receive  a  Declaration  at  the  Suit  of  two  Perfons, 
and  to  confefs  a  Judgment  in  fuch  Action ;  which  would  not  em- 
power the  Attorney  to  appear  to  an  Adion  commenced  by  one 
Perfon  only,  and  to  receive  a  Declaration  at  the  Suit  of  one  only, 
and  to  confefs  Judgment  in  fuch  Aftion. 

%dlyy  That  by  the  Death  of  one  of  the  Plaintiffs  the  Authority  U 
determined. 

In  anfwer  to  which,  he  fubmitted, 

I/?,  That  where  a  Contraft  is  made  with  two  Perfons,  and  one 
dies,  the  Survivor  (hall  have  the  Benefit  of  it.  In  the  prefent  Cafcy 
John  Todd  the  Younger  .is  intitled  to  the  Benefit  of  this  Agreement^ 
41  Survivor. 

TJly^  If  a  Jornt  A£tion  is  brought  by  two  Perfons,  and  one  die$ 
before  Interlocutory  Judgment,  if  the  Caufe  of  Aftion  (Urvf  ves,  the 
Aftion  is  not  abated,  but  the  Surviving  Plaintiff  may  proceed  againf| 
the  Defendant. 

This  is  in  Cafe  of  Adverfary  Aftions,  and  it  will  hold  a  fortiori  it^ 
Amicable  Aftions,  founded  upon  the  Agreement  of  the  Parties. 

2,dlyy  That  in  the  Execution  of  a  Power  of  Attorney,  it  is  fuffi# 
cient  and  good  if  it  be  executed  in  Subftance,  and  according  to  the 
Intention  of  the  Parties,  though  not  flridUy  and  exaftly  according 
to  the  Letter.  Feoffment  on  Confideration  to  re-enfeoff  the  Huf- 
band  and  Wife,  and  the  Heirs  of  their  Bodies ;  Feoffee  makes  si 
Gift  in  Tail  accordingly,  and  a  Letter  of  Attorney  to  make  Live- 
ry ;  before  Livery  made  the  Hufband  dies,  yet  the  Attorney  may 
make  Livery  to  the  Widow,  and  fhe  (hall  uke  an  Eftate  in  Tail 
according  to  the  Gift.    Moor  280. 

Feoffment  of  two  Acres,  one  of  them  is  before  demifcd  for  Years  ; 
f  Letter  of  Attorney  to  make  Livery  of  Seifin  of  thofe  two  Acres, 

£  without 
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vithout  fayiog)  ^  or  any  Part  thereof,"  the  Attorney  may  make 
Livery  of  ^eifin  of  that  Acre  only  which  is  in  PofTeOion^  and  that 
will  be  good.    Aloor  280. 

G7.  Lit.  52.  A  Letter  of  Attorney  to  deliver  Seidnto  two^the 
Attorney  may  make  Livery  to  one,  in  the  Abfence  of  the  other.  In 
the  prefent  Cafe,  the  Attorney  may  execute  this  Warrant  in  Sub* 
ftance,  and  agreeable  to  the  Intent  of  the  Parties ;  the  Intent  of  the 
Parties  was,  that  this  Judgment  (hould  be  a  Security.  By  the  Death 
of  Todd  the  Elder,  Todd  the  Younger  becomes  liable  alone  to  the 
Payment  of  the  whole  Money  due  upon  the  Bond ;  he  therefore 
ought  to  have  the  whole  Benefit  of  the  Indemnity.  It  never  could 
have  been  the  Intent  of  the  Parties,  that  the  Security  fhould  become 
^  Nullity,,  upon  an  Event  which  made  the  Surviving  Plaintiff  liable 
^ne  to  the  Payment  of  the  whole  Money  due  upon  the  Bond. 

^thfyf  That  if  an  Attorney  is  empowered  to  do  an  Aft  to  two 
jointly,  and  the  Benefit  of  that  A£l,  when  done,  will  furvive,  if  one 
dies,  the  A&  Ihall  be  done  to  the  Survivor. 

Perkins^  Title  Feoffment^  Seft.  192.  If  a  Letter  of  Attorney  be 
made  to  make  Livery  of  Seifm  unto  two,  and  one  of  them  dies  be- 
fore Livery  of  Seifin  made,  and  the  Attorney  makes  Livery  of  Seifin^ 
according  to  the  Deed,  unto  the  other  Feoffee  who  is  living,  it  is 
good  to  him  for  all  the  Land.  In  the  prefent  Cafe,  the  Attorney  is 
ismpowered  to  do  an  Aft  to  two,  the  Benefit  of  which  Aft,  if  done,^ 
would  have  furvived  ;  and  therefore  the  Attorney  may  execute  that 
Power  to  the  Survivor.  This  Cafe  likewife  fliews,  that  the  Death 
of  one  of  the  Perfons  to  whofe  Benefit  the  Power  is  to  be  executed, 
18  not,  in  Point  of  Law,  a  Revocation  of  the  Authority.  * 

Sthly^  That  fuppofing,  by  the  Event  which  has  happened,  this 
Warrant  of  Attorney  is  determined,  or  camiot  be  executed  agree- 
able to  the  flrift  Rules  of  the  Common  Law  i  but  in  the  prefent 
Cafe,  it  is  fubmitted,  That  Proceedings  upon  Warrants  of  Attorney 
tp  confefs  Judgment,  ar6  to  be  confidered  as  Proceedings  founded 
upon  the  Agreement  of  the  Parties^  and  the  Judgment  is  to  be  con- 
fidered as  a  common  Security :  That  in  Cafes  of  this  Sort,  the  Court 
exercifes  an  Equitable  Jurifdiftion,  in  order  to  prevent  the  Party 
from  being  defeated  of  his  Security,  either  by  Fraud,  by  Accident 
or  Negleft. 

A  Power  of  Attorney  is  in  its  Nature  revocable,  though  declared 
in  the  Inftrument  to  be  irrevocable.  8  Coke  82*  Unior's  Caie* 
But  in  the  Cafe  of  a   Warrant  of  Attorney  to  confefs  Judg- 

men^ 
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inent,  though  the  Party  revokes  it,  yet  the  Court  will  permit  the 
Jadgment  to  be  entered.    OJis  and  ff^oodwardy  Lord  Raymend  849. 

A  Power  of  Attorney  determines  by  the  Death  of  the  Party  who 
fcivcs  It,  yet  in  Cafes  of  this  Sort,  the  Court  permits  the  Attorney 
to  execute  the  Power  after  the  Death  of  the  Party.  Andrews  and 
Shewellj  Raym.  18.  The  Defendant  gave  a  Warrant  of  Attorney 
to  Jt.  B.  to  confefs  Judgment  in  Debt  to  the  Plaintiff,  by  Non  fum 
tnformatus ;  Warrant  of  Attorney  given  at  eight  o'Clock  in  the 
Morning,  and  at  ten  o'Clock  Defendant  died :  Judgment  was  after- 
Wards  figned.  Defendants  prayed  to  fet  afide  this  Judgment,  but 
refolved,  it  was  well  obtained,  it  being  for  a  juft  Debt.  If  a  War- 
rant of  Attorney  is  given  in  Rafter  Vacation,  to  confefs  a  Judgment 
as  of  the  next  Trinity  Term,  and  Defendant  dies  in  Trinity  Term, 
yet  the  Judgnient  may  be  entered  up  at  any  Time  before  the  Eflbin 
t)zj  of  Afichaehnas  Term.  Salk.  87.  Comberbatch  21  a.  By  the 
PraSice  of  the  Court,  a  Warrant  of  Attorney  before  the  EHbin 
Day,  to  enter  up'  Judgment  as  of  the  preceding  Term^  is  good  ; 
yet  there,  the  Judgment  is  confidered  as  of  the  preceding  Term,  at 
which  Time  there  was  an  Authority  exifting.  Where  a  judgment 
Is  confelTed  upon  Terms,  the  Court  will  fee  thofe  Terms  performed, 
Ter  Holt,  C  J.  Salk.  400.  i  S^ower^  91.  If  a  Woman  gives  a 
Warrant  of  Attorney  to  confefs  Judgment,  and  then  marries,  you 
may  file  a  Bill  againft  Hufband  and  Wife,  and  enter  up  Judgment 
againft  both,  by  the  Pradlce  of  the  Court.  Ruled  upon,  Motion; 
In  this  Cafe,  the  Marriage  of  the  Woman  was,  in  Point  of  Law,  a 
kevocation  of  the  Power;  as  where  a  Feme  Sole  fubmits  to  refer 
Matters  to  Arbitration,  and  afterwards  marries^  this  is  a  Revocation 
of  the  SubmiiEon.     i  RolL  Jbr.  331. 

Warrant  of  Attorney  was  given  to  confefs  a  Judment  to  a  Feme 
Sole,  who  afterwards  married ;  in  this  Cafe,  the  Court  made  a  Rule 
io  enter  up  Judgment  hotwithftanding  the  Marriage.     SalL  117. 

Tbefe  two  laft  Cafes  are  liable  to  all  the  Objeftions  with  the  pre- 
ient. 

Submitted,  That  if  a  Warrant  of  Attorney  was  given  to  confefs 
Judgment  to  two  Executors,  and  one  dies,  the  Judgment  may  be 
entered  up  for  the  Survivor. 

Stili  againfl  Stilly  Mich.  11  Geo.  2.  Notes  0/ Cafes  in  Points  of 
Pra^ice  in  C.  f.foL  35.  Diefendant  gave  a  Warrant  of  Attorney  to 
enter  Judgment  at  the  Suit  of  PlaintiflF  John  Stilly  and  one  Sufanna 
Still  fincc  dead  \  the  Judges  in  the  Trealury  gave  Leave  to  enter 

E  2  Judgment 


52  attotnie^i  &c. 

Judgment  at  the  Suit  of  the  furviving  PlaintifF:  But  admitted,  that 
in  a  fubfequent  Cafe  that  Court  was  of  a  difFerent  Opinion. 

Rafter  2t  Geo.  a.  Laycock  againft  Garforth*  Motion  by  Seij. 
Trinu  to  enter  up  Judgment  upon  an  old  Warrant  of  Attorney,  at 
the  Suit  of  the  furviving  Plaintiff,  upon  the  Authority  of  the  Cafe  of 
Still  2xA  Still  i  the  Court  denied  the  Rule,  and  were  of  Opinion, 
That  the  Power  ought  to  be  ftri<^y  purfued  ;  and  that  a  Power  to 
enter  Judgment  at  the  Suit  of  two  Perfons,  doth  not  extend  to  the 
Survivor.  The  Thing  prayed  is  fe/iinum  Remediuntj  which  cannot 
be  granted  contrary  to  the  Agreement  of  the  Parties.  The  original 
Debt  will  remain  as  before  the  Warrant  of  Attorney  given.  The  Mo- 
tion w:as  denied,  and  faid  to  be  not  within  the  Statute.  8  £^9  W.  3. 

That  the  firft  Reafon  in  this  Cafe  was  contrary  to  the  Docbine 
laid  down  in  the  feveral  Authorities  in  Moovj  Co.  LittUton^  Salield^ 
Shower  and  Perkins^  That  this  cannot  be  againft  the  Agreement  of 
the  Parties,  for  the  Reafons  before  given.  That  the  third  Reafon 
will  not  hold  in  the  prefent  Cafe,  for  this  Judgment  was  only  to  be 
an  Indemnity.  That  if  the  Plaintiff  fails  in  the  prefent  Application, 
he  is  intirely  without  Remedy  at  Law. 

The  Court  took  Time  to  condder.  Afterwards  Lord  Chief  Juf- 
tice  declared  the  Opinion  of  the  Court,  That  a  Rule  (hould  bt 
granted ;  and  faidi  that  the  Benefit  of  this  Agreement  furvived  to 
the  prefent  Plaintiff;  and  that  the  Authority  in  i  Shower  91.  was  a 
ftronger  Cafe  than  the  prefent. 

Mould  agatnjl  Jackman,     Trinity  24  &  25  Geo.  2. 

PLaintifF  moved  in  the  Treafury,  producing  the  common  Affi- 
davit, for  Leave  to  enter  Judgment  on  an  old  Warrant  of  At* 
torney,  not  exprefling  any  Term  or  1^'me.  Rule  made  to  (hew 
Caufe,  and  afterwards  abfolute,  on  Affidavit  of  Service  i  no  Caufe 
being  offered  to  the  contrary. 


Machin  againji  Delaval.     HiU  26  Geo.  2. 

IT  being  found  by  Verdift,  on  Triil  of  a  feigned  I/Tue  direSed 
by  the  Court,  That  the  Warrant  of  Attorney  to  enter  Judg- 
niint  was  given  in  Confequence  of  an  Ufurious  Contrail  j  the  Court 

ordered 
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ordered  the  Judgment  to  be  fet  afide,  and  faid  Warrrant  of  Attor- 
ney, and  the  Bond  whereon  faid  Judgment  was  entered,  to  be  deli- 
vered up,  and  PlaintifF  to  pay  Cofts  of  Application.  Prime  and 
Wittes  for  Defendant  j  Poole  for  Plaintiff. 

Gladwin  agatnjl  Scot,     Eaftcr  26  Geo.  2. 

DEfendant  Henry  Scoty  and  one  Thomas  French  deceafed,  gave 
a  joint  Fond  to  Plaintiff  for  Payment  of  127 /J  and  Intereft; 
and  a  Warrant  of  Atterney  to  enter  Judgment  againft  me^  not  us^ 
though  executed  by  two.  Ij^Iles  for  Plaintiff  moved,  on  the  com- 
mon Affidavit,  for  Leave  to  enter  Judgment  againft  Scott  the  Sur- 
vivor. He  quoted  a  Cafe  in  Banco  Regisj  Todd  againft  Tad^  where 
Leave  was  given  to  entef  Judgment  at  the  Suit  of  a  furviving 
Plaintiff.  Rule  to  (hew  Caufe ;  which  was  afterwards  made  abfo- 
lute,  on  Affidavits  of  Service,  no  Caufe  being  fhewn  to  the  contrary. 

N.  B.  The  Cafe  quoted  is  herein  before  inferted  under  this 
Title,  p.  43. 


Unwyn  one,  &c.  againji  Robinfon.   Mich.  28  Geo.  z. 

BOTH  Parties  were  Atfomies  of  this  Court ;  Plaintiff  fued  De- 
fendant by  common  Capias ;  Defendant  moved  to  ftay  the 
Proceedings,  infifttng  that  he  ought  to  have  been  fued  by  Bill,  and 
that  the  Affidavit  to  hold  him  to  Bail  was  intitled  Vnwyn  one,  ^Cm 
againft  Robinfon  one,  i^c,  which  is  not  agreeable  to  the  Writ.  De* 
fendant  had  been  formerly  forejudged,  but  was  jeftored  to  his  Pri- 
vilege before  this  A£^ion  brought.  It  appeared  that  Defendant  had 
obtained  a  Judge's  Order  for  Time  to  put  in  Bail,  but  that  was  not 
deemed  a  fufficient  Waiver  of  his  ObjefUon  to  Plaintiff's  Method 
of  proceeding  againft  him.  Rule  abfolute  to  ftay  Proceedings  witlx- 
•ut  Cofts.    PW/ for  Defendant  i  ^//ri  for  Plaintiff. 


R 


Horflcy  againji  Shuter.     Mich.  33  Geo.  2. 

ULE  made  for  Leave  to  enter  Judgment  on  an  old  Warrant 
of  Attorney  upon  Plaintiff^  s  Affidavit  of  the  due  Execution  of 

£  3  the 


54  9tnatli>  &cc. 

the  Warranty  and  that  the  Debt  intended  tp  he  thereby  fecured  waf 
unpaidy  and  an  Affidavit  of  a  third  Perfon :  That  Defendant  now 
refidef  in  Ireland^  and  that  Deponent  faiv  him  at  Dublin  i%th  Sep-; 
ternber  ktft  (  J  759)  in  full  Life^  andjeeming  good  Health.  After  fomc 
Doubt  as  to  the  Proof  of  Defendant* s  being  alive,  (the  two  former 
ncceflary  Matters  being  fully  proved).  The  Court  thought  that 
Proof  fufficient,  DeCpndant  refiding  in  Ireland^  18A  September  is  a 
jreafonable  Diftance  of  Time  paft.     Hayward  for  Plaintiff. 


:atoarD,  ^tt!>mifflion,  &c. 

Afpley  a^ainji  Crpfley,     paflcr  7  Geo.  2, 

r\ARNAL  moved}  that  Defendant  might  be  difcharged  out  df 
-^-^  Cuftody  at  Plaintiff's  S^it,  Upon  the  Trial  of  this  Caufe  s^ 
Juror  was  withdrawn  by  Confent,  and  all  Matters  in  Difierence  be- 
teen  the  faid  Parties  were  referred  to  Arbitrators,  who  made  an 
Award,  whereby  Defendant  was  ordered  to  pay  a  Sum  of  Money  to 
Plaintiff  at  a  future  Day;  Defendant's  Counfel  infifted,  that  Plain- 
tiff's only  Remedy  is  now  upon  the  Award,  and  if  there  had  been 
gny  Bail  in  the  Caufe,  it  would  h^ve  been  loft,  and  therefore  Dc-!> 
fendant  ought  tp  be  difcharged  out  of  Cuftody,  But  the  Court 
were  of  Opinion^  that  the  Award  is  not  a  filial,  conclufive^  abfolutp 
Determination,  but  is  liable  to  Exceptions,  and  no  Proyifion  being 
inade  by  the  ^ule  for  Defefidant's  Pifcharge  before  Performance  of 
the  Award ;  and  the  Arbitrators  not  having  ordered  Defendant  tp 
be  difcharged|  their  Intention  feemed  to  be,  that  a^  Things  ihould 
jr^mfun  injlatu  juo  till  Performance  of  the.  Aw^d.    No  Rule^ 

Rawljng  againji  Woo4»     Eaflcr  8  Qco*  2* 

A  Parol  Award  held  ^ood,  and  an  Attachment  granted  for  Non« 
payment  of  Money  purfuapt  tlfercto.     Chaff  le  fox  Plaintiff | 
fTpnf  for  P^fendantf 

Jlud4 


atoatB,  &c.  55 

Rudd  and  Coo.    Trin.  8  &  9  Geo.  2* 

CK INNER  moved  on  Behalf  ofRudd^thzt  a  Submiffionbe- 
tween  the  Parties  contained  in  the  Condition  o/ Arbitration 
Bonds  might  be  made  a  Rule  of  Court,  and  produced  the  Bond  exe- 
cuted by  Coe,     Per  Cur* :  Be  it  fo,  Coe^s  Confent  is  (hewn  by  die 
Bond  executed  by  Eim,  and  the  Motion  is  made  on  Behalf  of  Rudd. 

Carter  againji  Manfbridge.     Eafler  9  Geo.  2. 

TJ^RIGHT  moved  to  make  a  Submiffion  between  the  Parties 
a  Rule  of  Court  purfuant  to  the  Sutute  qUt  10  Will.  3.  TolUr 
obje£led,  that  the  Agreement  to  make  the  Submif&on  a  Rule  of 
Court  was  no  Part  of  the  Condition  of  the  Bond,  but  was  thereun* 
der  written,  and  not  figned  \  but  it  appearing  by  Affidavit  that  the 
Subicription  was  made  before  the  Escecution  of  the  Bond,  it  was 
taken  by  the  Court  to  be  Parjt  of  the  Submiffion,  as  an  Indorfement 
by  Way  of  Defeazance  is  Part  of  the  Deed ;  and  the  Submiffion  was 
made  a  Rule  of  Court. 


Dubois  againfi  Medlycott.    Eafter  10  Geoi  2. 

^HAPPLE  moved  to  make  a  Rule  to  (hew  Caufi?  abfdute  for 
an  Attachment  againfl:  Defendant  for  Non-performance  oF  an 
Award.  Eyn  for  Defendant  offered  to  objed  to  the  Award  in 
Point  of  Law  \  but  tho  Submiffion  made  a  Rule  of  Court,  being  by 
Bond,/^r  Statute  9,(2^  10  WilL  3^  no  Objediion  to  the  Award  can 
be  made  after  the  firft  Term^  and  comes  now  too  late.  Rule  ab« 
(olutc. 


Gatlifie  againji  Dunn.     Eafter  1 1  Geo.  2. 

RULE  piNifiprius  to  refer,  an  Award  made,  and  Motion  for 
an  Attacho^ent  for  Non-peribrmance.  Eyn  and  UrUn  for 
Attachment  5  C^rryn^  and  Wright ^  againft  it,  wko  infifted,^  that  the 
Arbitrators  had  not  puriued  their  Authority,  becaufe  the  Submiffion 

£  4  confined 


confined  the  Award  to  be  made  in  Writing  indented,  and  the  Award 
produced  was  not  indented.  Cur^:  It  is  a  pcrfcft  immaterial  Ob- 
Jfedion,  and  juft  the  fame  as  if  the  Submiffion  had  faid  the  Award 
fliould  be  made  on  gilt  Paper  j  let  an  Attachment  go. 

Harrifon  againji  Oliver. 

MOTION  ^^r  Eyre  for  Attachment  for  Nonpayment  of 
Money  awarded  under  a  Reference  per  Regtdam  Cur\  Bootle 
for  Defendant  Ihewed  for  Caufe,  that  the  Arbitrator,  being  by  the 
Rule  confined  to  ftate  Plaintiff's  Demand  only,  was  debarred  from 
the  Confideration  of  Defendant's  Demand  on  Plaintiff:  That  De- 
fendant having  brought  his  Aftion  againft  Plaintiff,  Plaintiff  had 
pleaded  the  General  Iffue,  and  given  Notice  to  fet  off  his  De- 
mand under  the  Award.  Per  Cur :  It  appears  diat  Demand  of 
the  Money  awarded  vns  made,  and  Defendant  in  Contempt  June 
10.  The  Notice  to  fet  off  was  not  till  June  24.  If  Defendant 
pays  the  Money,  it  cannot  be  fet  off.  Plaintiff  refufing  to  confent 
to  a  Reference  to  Prothonotary,  Rule  was  made  abfolute  for  Attach- 
ment, but  ordered  to  ftay  a  Month  in  the  Officer's  Hands* 

Stephenfon  againji  Browning.     Eafter  12  Geo.  2. 

TJ^iJ  IG  HT  came  to  fhcw  Caufe  againft  an  Attachment  for  Non- 
■^'^    performance  of  an  Award,  and  objefied,  Tirji,  That  though 

the  Award  be  proved  executed,  it  does  not  appear  when.  Secon^^ 
That  the  Cofts  ordered  to  be  paid  by  Plaintiff  were  taxed  by  Pro- 
'thonotary  Tf)omfon^  who  is.  not  named  in  the  Award.  And  Thirdfyy 
That  no  Relelfe  is  awarded.  Eyre  for  Defendant  anfwered,  that  as 
there  is  no  Affidavit  to  induce  Sufpicion,  the  Execution  of  the  Award 
is  fufficiently  proved,  that  reafonable  Cofts  of  Suit  arc  awarded  to 
be  paid,  and  though  the  Prothonotary  be  not  named,  he  is  the  proper 
Perfoh  to*  tax  thofe  Cofts ;  and  that  all  A£Hons  are  by  the  Avirard 
direfted.to  jcrcafc,  which  is  an  effe£hial  Relcafe.  The  Court  thought 
the  Objefiions  ftifficiently  anfwered,  and  would  have  -made  the  l[ule 
abfolute. .  But  by  Cohfint  Plaintiff  was  ordered  to  pay  40/.  31.  bc^ 
ing  the  Cofts  taxed,  within  two  Months.  It  was  fald  by  the  Courts 
that  where  the  Objedions  arife  upon  the  Face  of  the  Award,  they 
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may  he  made  at  any  Time ;  biit  where  the  Party  complains  of  Cor- 
ruption or  ill  Pra£Kce,  he  muft  do  it  within  the  fecond  Term. 

NoUi  It  was  obferved  by  Lord  Chief  Juftice,  that  though  tiic 
Cofts  are  awarded  to  be  paid  January  i,  it  appears  they  were  not 
taxed  till  January  30. 

Dalling  againj  Matchett.     Mich.  14  Geo.  2. 

•T 

MATTERS  in  Difference  were,  by  Confent  of  Parties,  re* 
ferred  to  three  Arbitrators,  fo  as  they,  or  any  two  of  them, 
make  an  Award,  ^c.  and  an  Award  having  been  made  by  two  in 
PlaintiiPs  Favour,  Defendant  moved  to  fet  it  afide ;  obje&ing,  that 
two  had  not  a  JurifdiSion  without  the  third ;  and  obtained  a  Rule 
to  {hew  Caufc.  Upon  ifaewing  Caufe  it  appeared,  that  the  third 
Arbitrator  had  fufficient  Notice  of  the  Meetings  of  the  other  tW5D^ 
and  might  have  been  prefent  if  he  would.  ,  Per  Cur'r  'Tis  agreed 
by  both  Sidles,  that  if  the  third  had  met,  two  might  have  made  an 
Award ;  two  have  a  Jurifdiflion,  but  muft  meet  purfuant  to  Rules 
of  Law..  If  the  third  bad  been  prefent,  his  Reafons  might  have  al- 
tered the  Opinion  of  the  other  two ;  he  is  not  therefore  to  be  es^ 
eluded  by  Fraud ;  nor  are  the  two  to  adl,  without  the  third's  having 
an  Opportunity  to  be  prefent ;  but  where  the  third  has  fufficient 
Notice,  as  in  this  Cafe,  an4  wijl  not  attend^  phe  Mcetmg  of  the  two 
is  regular,  and  their  Authority  fufficienL  The  Rale  difcharged. 
Skinner  and  Prime  for  Plaintiff;*  Beheld  and  Urlin  for  Defendant. 


Kettle  againji  Grove,  Heir,  &c.     EaAcr  15  Geo.  2, 

On  Bond.  A  T  the  Affizes  Plaintiff  had  a  Vcrdift  for  his  Security, 
Jl\,  and  Matters  in  Difference  were  referred  to  Arbi- 
trators by  Rule,  ^ho  made  an  Award  within  the  Time  limited, 
wl^er^by  Defendant  was  ordered  to  pay  Plaintiff  300  /.  The  Rule  qf 
Affizes  was  n\ade  a  Rule  of  Qourt.  And  Plaintiff  cIcdUng  to  pro- 
ceed upon'  die  VerdiA,  and  not  by  Attachment  of  Contempt  for 
Non-performance  of  the  Award,  moved  for  Leave  to  enter  Judg« 
ment,  and  take  out  Execution  for  the  Money  awarded  ;  and  a  Rule 
Hj^s  m4de  to  (hew  Caufe,  and  afterwards  abfolute,  on  Affidavit  of 

Note  I 


/ 


5?  [  9t>atd,  &c« 

Notfi^'f.  Tk^.  Co4rt  Iho^ight  this  a  proper  Application ;  and  that 
PlaintjS'b^^  not  a  Right  to  enter  Judgment  without  Leave  of  the 
Ipp^rc    ^/rc^  fox  Plaintiff. 

•  .  ■* 

Tynte  again^  Every. 

'  A  R^i^i^^^  awarded.  Cofts  of  Suit  and  of  the  Reference^  to  be 
XjL  taxed  per  Prothonotary.  The  Court  ordered  Cofts  to  be  taxed 
tp,  the  Tim^  of  the  R/cfecence,  but  not  after.  Capper  for  Defend- 
^1^  Draper  for  PlaintiC 

Eaftier  i6  Geo.  z. 

UPON  die  Motion,  of  Serjeant  ArrA,  the  Court  made  a  Rule 
that  J.  B,  a  fiibrcribing  Witnefs  to  an  Arbitration-Bond, 
(hould  (hew  Caufe  Yihy  he  fbould  not  make  an  Affidavit  touching 
the  Execution  of  that  Bond  ^  and  upon  an  Affidavit  of  Servicei  the 
'l^ule  was  made  abfolute.   . 

NoU  \  This  is. the  only  Cafe  wltereiq  the  Cpurt  interpofed  in  this 
planner. 

Kcad  4^tf«7/?  Garnctt,  an  Attorney.   Trin.  17  &  r5 

Geo.  2. 

VE  RD I C  T  for  PlaintiflF,  for  Security.  Reference,  by  Rule, 
to  three  of  the  Jurors ;  Award  in  PlaintifFts  Favour.  RmIc 
bbtained  b^  Plaintiff  for  Defendant  to  ihew  Caufe  why  Pojtea  (bould 
lipt  be  delivere^^Q  PWntifF,  to  take  out  Execution  for  the  Money 
awarded..  ObjefUon  by  Defendant,  That  no  Affidavifvlpis  produced 
of  the  due  Execution  of  the  Award,  or  of  a  DQniandx)f  £he  Money,; 
which,  the  Court  held  to  b^  as  necefTary  as  if  the  Motion  had  been 
for  an  Attachment  for  Non-payment  of  Money,  The  Rule  was 
difchargcd.    S^inn^f,  for  Vlvp^i.  fT^IUi  for  Defendant.  ^ 


Wll 


«f 


ill  9l>if^tp  of  liait 

Paget  4jjftf;«^  VanthlcnnQn.     Midi.  6  Geo.  «• 

REcQgnizance  of  3ail  was  ordered  to  be  amended  bjr  making. !( 
in  an  AQioq  of  Trefpafs  and  A(Jault  a4  dampnum  2000/.  in- 
ftead  of  zoo  l^fufier  ajfumfttone^y  Two  ASioqs  were  depending  bc« 
tween  the  Parties,  and  BaU  was  put  in  to  the  Aflipn  fuptr  ^£u^ 
tmem  before  the  Bail  now  amended  was  put  in,  which  was  intQiidc^ 
to  be  in  the  A^on  of  Aflault,  but  by  Miflake  of  the  Filazer  wa^ 
take^  in  the  other  A£tio%  contrary  tq  the  Inftf  u(3ions  given. 

Wife  againfi  Lawxenpe  apd  ot^hers.   Hil.  6  Gep.  z. 

*rx  £ff  p^t$.  wtre,  taken  on  a  Capias  1 9  Withernam  after  an  Ebur 
jLJ-gata  r^turped  on  zPlurtes }  a  Capias  and  Jllas  to  warrant  the 
Plurtis  appeared  to  be  filed  with  the  Filazer,  but  not.  returned ;  fpf 
wai\t  of  wl^ch  a  Motion  was  made  to  di(charge  the  Defendants,  an4 
the  Court  granted  a  Rule  to  (hew  Cai^fe  3  b^ut  afterwards  upo^ 
Ihewing  Caufe,  it  appearing  to  be  the  conftant  Practice  to  (ue  out 
^e  Capias  Mas  and  Pluries  all  at  the  fame  Time,  the  Rule  was  di£« 
charged  \  and  thereupon  Def^^s  .meve4  tq  be  bailed,  and  were 
told  by  the  Court,  the  PlaintiiF  muft  firft  declare,  and  the  Defend- 
imts  pJead  Nian  cfpsi^  \  which  being  done,,  dift  Defendants  were  9u|r 
mitted  to  BaiL  The  Bail  were  bound  in  the.  Penalty  Qf  aoQ/.  cg^di 
upon  their  Gopds,  lit.  to  be  levied  to  the  Uieof  the  Plaiott^and 
S.  his  Wife,  upon  Condition  that.the  J)efendaflils  fh^  appear  di  dig 
fndiimia  this  Court;  and  if  Judgment  be  giveAag^inft  tbeDe^ 
ftndants,  that  the  £ud  Defendants  render  theic  fiodi^s^  in  Wiihitnam 
fo  remain  in  Cuflody  until  they  rei%i  Sj,  the.  Wife  qltbe  Phintifi^ 
|h^  permit  htx  f 0  j^o  at  lar^f  t 


Ifoward* 


6q  IPail,  &c. 


Haward  agairrjl  Naldcr* 

MOTION  was  made  that  a  common  Appearance  might  be 
accepted  in  this  Caufe  for  Defendant,  the  Affidavit  to  hold 
bim  to  bail  having  been  fworn  before  PlaintifPs  Attorney  as  a  Com- 
miffibner ;  and  a  Rule  to  fhew  Caufe  was  obtained,  but  was  after- 
vards  difcharged ,  it  having  been  hitherto  the  conftant  PraAice  for 
PlaintifPs  Attorney  to  take  the  Affidavit  to  hold  to  Bail,  PraSifers 
apprehending  that  no  Adlion  being  commenced  at  the  Time  of  fwtar* 
ing  fuch  Affidavits^  they  are  not  within  the  fame  Rule  as  Affidavits 
Ivrorn  before  the  PlaintiflTs  Attorney  in  Caufes  depending^  It  was 
laid  by  the  Court,  that  this  Matter  would  be  confidered  by  all  the 
Judges  at  their  Meeting  to  fettle  the  FVaAice^  upon  fome  Doubts  that 
liave  airifeh  upon  the  Conftrudlon  of  the  late  Ads  of  Parliament* 


*  •  Atterfeury  agatnji  Ward.     Eafter  6  Geo.  2. 

In  Debt  upon  a  Rccog-  A  Rule  Nlft  for  Judgment  for  the  Plain- 
nizance  of  Bail.  Xx,  tifF  upon  an  Iflue  of  Nul  tie!  Record 
was  difcharged,  the  Record  of  the  Recognizance  produced  by  the 
Plaintiff  being  conditional,  and  the  Recognizance  fet  forth  in  the 
Declaration  without  any  Condition. 


o 


Steward  againji  Bifliop. 

kNE  Pcrfon  became  Bail  for  Defendant  before  a  Judge,  and 
_  '  furrendered  him  to  the  FUet  Prifon.  Plaintiff  after  the  Ren- 
der proceeded  to  ferve  the  Sheriff  with  a  Rule  to  bring  in  the  Body. 
And  upon  a  Motion  to  ftay  the  Proceedings  againft  the  Sheriff,  a 
Queftion  arofc,  whether  one  Perfon  only  l)eing  Bail,  the  Render  was 
cfl^ual  or  not ;  and  the  Court  held  the  Render  infufficient ;  and 
lefufed  to  ftay  Proceedings  againft  the  Sheriff,  but  afterwards  two 
Bail  were  put  in  and  juftified  in  Court  \  and  thereupon  Proceed- 
ings againft  die  Sheriff  were  ftaid  on  Payment  of  Cofts.  Plain- 
tiff infifted  that  he  had  been  delayed  of  a  Trial,  and  that  the  Bail 
ought  to  be  bound  for  the  Debt,  and  were  too  late  to  Render; 
kut  th^  Court  were  of  ^  contrary  Opinion,  Plaintiff  having  pro- 
ceeded 


ceeded  againft  the  Sheriff  as  aboTC-mentioned,  and  not  upon  die 
Bail-Bond. 

HsMcrwttk  againji  Catmur.     Mich.  7  Geo.  2. 

DEfendam  was  held  to  Bail  by  Lord  Chief  Jufticc's  Order, 
upon  Affidavits  of  a  criminal  Converiation  with  Plaintiff** 
Wife  Defendant  afterwards  applied  to  Lord  Chief  Juftice^ 
upon  Affidavits  of  himfelf  and  Plaintiff's  Wife,  that  Plaintiff 
having  been  long  beyond  Seas,  and  the  Wife  having  had  Advice 
of  his  Death,  received  Defendant's  Addrefles,  and  married  hioi 
as  her  fecond  Huiband.  Lord  Chief  Juflice  ordered  Defendant 
to  apply  to  the  Court,  and  upon  reading  Affidavits  and  hearing 
Counfel  on  both  Sides,  the  Chief  Juftice  was  of  Opinion  that 
the  Order  for  Bail  ought  to  be  difcharged,  nothing  criminal  ap- 
appearing  in  the  Defendant ;  and  in  Cafes  of  this  Kind,  which 
differ  from  A£Hons  brought  upon  Contrads,  no  Bail  is  required, 
Mnlcfs  by  the  Special  Order  of  a  Judge,  which  Defendant  hath 
a  Right  to  apply  to  the  Court  to  difchargc,  if  not  well  founded* 
forujcut  and  Retve  thought  that  entering  into  the  Foundation 
of  the  Order  was  examining  the  Merits  of  the  Caufe ;  and 
therefore  improper  before  the  Trial.  Defendant  was  held  to 
Bail,  and  had  four  Days  Time  to  put  in  the  fame  (abfenU  Denton). 

Heath  againji  Aftley, 

THE  Original  A^on  was  brought  againft  Defendant  in 
Jlduhoibnas  Term  laft,  and  for  Want  of  Bail  above,  the 
Bail-Bond  was  affigned  in  February  following  5  afterwards  De- 
fendant died,  and  the  Bail  moved  to  flay  Proceedings  againft 
them,  the  Plaintiff  not  having  obtained  Judgment  upon  the 
Bail-Band ;  the  Court  on  hearing  Counfel  on  both  Sides,  or- 
dered the  Proceedings  to  be  ftaid  upon  Payment  of  Coils,  being 
of  Opinion  that  the  Matter  was  never  carried  farther  than  the 
Bail-Bond  ftanding  as  a  Security  for  what  fhould  be  recovered 
upon  a  Trial ;  and  if  that  had  been  the  Cafe,  and  Defendant  had 
died  before  the  Trial,  the  Sjjit  would  have  been  at  an  End  j  the 
Plaintiff  might  have  proceeded  more  fpeedily;  and  if  any  Incon- 
venience happens  to  him,  it  is  through  his  own  Laches.*  Chappie 
for  Plaintiffs  //wi/iw  for  Defendant, 

Davenport 


Davenport  agoing  Wall. 

TH  E  £une  QuefRon  determihed  in  the  Ikme  Manner ;  the 
Capias  in  the  Original  Adion  was  returnable  on  the  firft 
Re'torh  of  Ba/er  Term  laft.  DeiFendant  died  before  Trinsiy  Term. 
Fn-  Orr* :  Plaintiff  might  hav6  had  Judgment  and  Ca.  Sa.  of  Ea^er 
Term  laft^  if  he  bad  proceeded  as  he  mfght  have  done.  Chappk 
l)r Defendant;  fjrnr  for  t'laintiff. 

Wingficld  againjl  Goodridgc. 

BAIL  vm  taken  in  ToWn  before  ^  Judg^^  ahd  the  Balf,  who 
lived  in  the  Couiitry  aboUt  ten  Miles  diftaht  from  Lombai 
returned  Hdme,  ^nd  being  aftetwards  excepted  againft,  fent  an 
Affidavit  of  Aeir  Sufficiency :  Whereupon  Eyre  mbved  to  juftify 
in  Courts  fFrigbt  objeded^  that  die  Bail  being  taken  b^foi-e  a 
Judge  ih  Town,  th^y  cannot  juftify  by  Affidavit,  but  rouft  appear 
perfohally  in  Court*.  Court  held  the  ObjefBon  gdod^  but  gave 
Defendant  z  W^k  to  perfeft  hiii  Bail|  to  give  them  an  Oppdrtu* 
nity  to  come  to  Town  to  juftify; 

Whallcy  againji  Martin. 

DEfeiidint  fuperfeded  three  Years  ftnce,  and  arretted  agaifi  fo^ 
die  famfe  Debt }  hioved  to  b^  difcharged  upon  eritering  a 
common  Appearance  $  but  it  appearing  that  one  fflUiamSyformerIf 
PliintHTs  Attorney,  had,  after  leaving  a  Declaration  in  the  Office^ 
^eferted  the  Caufe,  and  ahfconded,  whereby  Defendaht  obtained  i 
Sufirfeiiat  by  Surprise  vrithout  Plaintiff's  Knowledge,  Defendant 
was  held  to  BsUl. 

Martin  againft  Pricfe  and  others.     Hil.  7  Geo.  2. 

t'l^-R  E  ttloved  to  ftay  Proceedings  againft  the  Ball  in  an  ASion 
"^  of  Debt  brotrght  upon  the  llecognixance,  the  Wrrt  riot  having 
been  ferved  four  Da]^  before  the  Return.  Court  made  a  Rule 
to  ihew  Caufe,  which  was  afterwstrds  made  abfolate.^ 

Ormondi 


Ormonde  A^gnee  of  th^  SherilF^  Againjl  Gdiffith. 

DEfendaixt  pnt  in  the  fame  Bail  before  a  Judge  in  clue  'fime  aft 
were  Bail  to  the  SherilF.  PlaintifF  excepted  again*  the  B«l, 
and  for  Want  of  Addition  or  Juftiiicatton  took  an  Afiignment  oJF  thtf 
Bail-Bond,  and  proceeded  tliereupon.  Defendant  moved  the  Coort 
to  ftay  Proceedings  upon  the  Bail-Bond,  altedging  that  Plaintiff  by 
accepting  an  Affignment  thereof  had  admitted  the  Bail  to  be  good  ; 
but  the  Court,  upon  hearing  Counfel  on  both  Sides,  refiifed  to  fta^ 
the  Proceedings,  the  Plaintiff  by  a  late  Rule  of  Court  made  in  Mi^^ 
cbaelmas  Term  6  Geo.  2.  being  at  Liberty  to  except  againft  the  Bail 
above,  although  it  be  the  fame  Bail  that  was  taken  by  the  Sheriff. 
Chappie  for  Defendant  ^  Eyre  for  Plaintiff.  ^ 

Garnett  againji  Heavifide* 

DEfendant  moved  for  ten  Days  Time  to  put  in  Bail,  and  that  up- 
on putting  in  good  Bail,  Payment  of  Cofts,  Pleading  the  gene* 
jfal  Iffue,  and  taking  Notice  of  Trial  within  Term,  Proceedings  on 
)die  Bail-Bond  might  be  ftay*d.  The  Court  made  a  Rule  to  ihew 
Gaufe,  which  was  afterwards  made  abfolate  upon  hearing  Counfel 
on  both  Sides :  The  Cafe  was,  that  the  Plaintiff  had  fued  out  a 
Teftaf  Atuchment  of  Privilege  from  Middlefex  into  Torkflnrey  and 
Bail  was  taken  as  in  a  Country  Caufe,  and  filed  with  the  Filazer 
of  Tniftnre  by  Miftake ;  and  in  order  to  give  Defendant  an  Op* 
portunity  to  redify  that  Miftakci  the  Rule  v^as  made* 


Blrch^  Executor,  againji  Douglafs.     Hil.  7  Ceo.  2» 

PLaintiff 's  Teftator  had  executed  a  Letter  of  Licence  to  De- 
fondant  for  five  Years,  which  were  not  expired  at  the  Time. 
Defendant  was  arretted  and  held  to  Bail  at  Plaintiff's  Suit.  Baynep 
moved  that  Defendant  might  be  difcharged  upon  entering  a  com-^ 
mon  Appearance ;  but  the  Court  denied  the  Motion,  being  of  Opi- 
nion that  entering  into  the  Queftion  about  the  Letter  of  Licence 
(which  could  not  amount  to  more  th^n  a  Releafe)  was  entering  into 
the  Merits  of  the  Caufe. 

S  Low 
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Low  agasnji  RavilL     Eaftcr  7  Geo.  20 

TH  £  Defendant  was  furrendcred  by  his  Bail  to  the  King^s 
Bench  PriTon  iiiftead  of  the  Fleet  by  Miftake ;  he  was  after- 
wards furrendered  rightly,  and  the  Bail  moved  to  ftay  Proceedings 
upon  the  Bail-Bond :  A  Rule  was  made  to  ihew  Caufe,  which  was 
afterwards  difchargcd  upon  hearing  Counfel  on  both  Sides,  the 
PlaintilF  having  been  delayed  of  a  Trial.  Eyre  for  Defendant  \ 
HawUns  for  Plaintiff!  ' 

Merrett  againjl  Montfort, 

/T^.  Sa.  againft  the  Principal  whereupon  to  found  a  Proceeding 
a^ainft  the  Bail  left  with  the  SherifF  February  6,  returnable 
February  9,  held  to  be  a  Day  too  foon^  and  Proceedings  againft  the 
Bail  ftayed.    Carbet  for  Defendant  i  Comyns  for  PIaintiiF« 

.    Waddington,  ShcriiF  Co.  Hunt,  againji  Fitch. 

IN  an  Adion  upon  a  Bail-Bond  taken  on  an  Attachment  out  of 
the  Court  of  Chancery,  Defendant  craved  Oyer^  and  pleaded 
Ae  Statute  23  Hen.  6.-  That  the  Bond  was  taken  for  Eafe  and 
Favour,  C^c.  to  which  Plaintiff  demurred,  and  Defendant  joined 
in  Demurrer.  After  Argument,  Judgment  was  given  for  De« 
fcndant.  £yr^  for  Defendant ;  CA^/i^/^  for  Plaintiff".  Cooke^  Hh.  ^, 
foU  76.  Dyer^  fil*  iig.  The  Condition  of  this  Bond  appeared 
to  be  for  Defendant's  Appearance  before  the  King  in  his  High 
Court  of  Chancery,  at  the  Return  of  the  Writ,  to  anfwer  the 
King,  as  alfo  all  fuch  other  Matters  as  fhould  be  then  and  there 
laid  to  his  Charge ;  and  further  to  perform  and  abide  fuch  Order 
as  that  Court  fhould  dire^  in  this  Refped :  Which  is  the  common 
Form,  where  the  Attachment  iffues  for  want  of  Appearance  or 
Anfwer ;  fo  that  if  Plaintiff,  inftead  of  demurring,  haci  replied  a 
Bill  filed  in  Chancery,  Procefs  of  Subpaeyiiiy  tffr.  and  that  the  At-y 
tachment  iffued  for  want  of  Appearance  or  Anfwer,  agreeable  to 
the  Fa<a,  probably  he  might  have  maintained  his  Adlion.  Fide  tho 
Cafe  following : 

Debt  on  Bail-Bond  for  the  Appearance  of  one  Mugg  coram 
Jujiic\  (tc.  a^udJVeJln!^  i^c^  ad  re/fondend'  dUlo  Domino  Regidi  bt 
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Juper  btjs  qua  eldem  Mugg  adtunc  &f  ibldtm  objicientur^  £5f  ulterius  ad 
fac'und^  ^  recipitnd*  quod  Cur*  diSii  Domini  Regis  de  eo  Cons*  in  bac 
parte. 

Oh  pleading  the  Statute  23  H.  6.  quod  fust  Capt*  pro  Eafiamenta^ 
&r.  And  on  a  general  Demurrer  after  Argument  Trin.  2  Geo.  I* 
and  HiL  3  Geo.  I.  in  Afscb.  4  Geo.  I.  the  Court  gave  Judgment 
that  the  Bond  was  void. 

And  differed  this  Cafe  from  an  Attachment  in  ProcelS  out  ofc 
Chancery,  (which  was  ftrongly  urged  by  the  PlaintifF]'s  Counfel) 
for  that  is  no  more  than  aPxocefs  to  compel  the  Party  to  appear  and 
anfwer,  dffr. 

And  this  Judgment  was  given  Adicb.  4  Geo.  2.  C.  B.  Fields  Vic^ 
V,  Watford^  one  of  the  Obligors  with  Mugg^  the  Principal  in  the. 
Obligation. 

Cook  and  others  againfiSznkty.  Trin.  7  &  8  Geo,  2* 

T^ARNA LL  moved,  that  a  common  Appearance  might  be 
"^^^  accepted  for  Defendant,  and  produced  a  Copy  of  the  Plain- 
tiff's Affidavit  made  to  hold  the  Defendant  to  Bail ;  whereby  the 
Aftion  appeared  to  be  for  entering  Plaintiff's  Ground,  and  taking 
away  and  fpoiling  his  Hop-Poles,  and  treading  down  his  Hop-Plants 
to  the  Damage  of  20/.  Darnall  infifted,  that  Plaintiff  cannot  be  his 
own  Jiidge  of  the  Damages  either  in  Trefpafs  or  in  a  Special  Adion 
upon  the  Cafe ;  and  Defendant  ought  not  to  be  held  to  Bail  without 
a  Judge's  Order.  Per  Cur* :  The  Plaintiff  is  the  proper  Perfon  to 
fwear  to  his  Damages,  by  the  A<El  of  Parliament.    No  Rule. 

Aucher  agatnji  Hamilton. 

TH  E  Judges  in  the  Treafury  refufcd  to  order  a  Bail-piece  to 
be  filed,  twenty  Days  being  lapfed  fince  the  Caption,  the 
Words  of  the  general  Rule  being,  that  fuch  Bail-pieces  (hall  not  be 
filed  without  Leave  of  the  Court.  Court  was  afterwards  moved 
upon  Mr.  Netvfome*6  (Defendant's  Agent)  Affidavit,  that  he  receiv- 
ed the  Bail-piece  in  due  Time,  but  that  it  was  omitted  to  be  filed 
by  his  Clerk's  Neglcd.  Coxurt  ordered  the  Bail-piece  to  be  re- 
ceived and  filed. 

F  Hafon 


66  OBail,  &c. 

Mafon  againjl  Bruce. 

DEfendant  Turrendered  in  Difchargc  of  his  Bail  the  laft  Day  of 
laft  Term,  (being  the  qu4irt9  di$  pojl  of  the  Return  of  an 
Adlion  of  Debt  upon  the  Recognisance)  at  Mr.  ]yA\ct  DiMtm"% 
Chambers,  after  the  rifing  of  the  Court.  The  Filazcr  made  a 
general  Entry  of  the  Surrender  upon  Record  as  done  in  Court. 
The  Plaintiff  moved,  that  the  Roll  might  be  taken  off  the  File  ; 
and  a  Rule  to  fbew  Caufe  was  made,  which  was  afterwards  made  ' 
abfolute,  upon  hearing  Counfel  on  both  Sides ;  the  Surrender  not 
htitig  fedente  Curia  W2ts  too  late.  CSfafpU  for  Plaintiff}  Hawkins 
for  Defendant. 

Newman  againjl  Butterworth.     Hil.  8  Geo.  2. 

DEfendant  moved  to  ftay  Proceedings  againft  his  Bail,  pending 
a  Writ  of  Error.  Plaintiff  infiftcd,  that  the  Bail  ought  to 
give  Judgment,  and  that  Execution  only  fhould  ftay.  But  per 
Cur\  the  Bail  ought  not  to  be  precluded  from  furrendering  the  Prin- 
cipal ;  and  therefore  let  all  Proceedings  be  ftaid  pending  the  Writ  of 
Error.     &»iy«i  for  Defendant;  5iy»wr  for  Plaintiff. 

Againji  Ewer. 

JLTAwiins  moved  to  flay  Proceedings  in  an  A6lion  upon  the  Re- 
cognizance  againft  the  Bail,  the  principal  Defendant  having 
been  furrendered  to  the  Fleets  and  afterwards  charged  in  Execution 
there  by  Plaintiff.  Wright  for  Plaintiff  objeiled,  that  Defendant 
had  pleaded ;  and  Plaintiff  demurred ;  that  therefore  Defendant's 
proper  Method  was  to  procure  an  Amendment  of  his  Plea  ;  but 
the  Court  held,  that  Plaintiff  could  not  proceed  againft  the  Bail 
after  charging  the  Principal  in  Execution.  Defendant  ftiould  not 
have  pleaded,  but  moved  the  Court  fooner.  Let  Proceedings  be 
ftakl  upon  Payment  of  Cofts  ix  ajfcnfu. 


Cremcr 
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Cremer  againji  Bulman. 

BAIL  was  put  in,  and  an  Exception  taken  thereto.  Defen- 
dant within  the  Time  for  perfefting  the  Bail  gave  Notice  to 
add  and  juftify  in  Court,  but  inftead  thereof  did  (o  at  a  Judge's 
Chamber,  and  was  furrendercd  to  the  FUetj  which  was  held  infuf* 
ficient,  the  Bail  not  being  pcrfefted,  and  the  Rule  to  dew  Caufe 
why  Proceedings  on  the  Bail- Bond  (houid  not  be  ftaid  was  difcharg- 
ed  upon  hearing  Counfel  on  both  Sides.  Skinner  for  Plaintiff^ 
IFrigbt  for  Defendant, 

Fleetwood  againji  Poiftier.     Eafter  8  Geo.  2. 

THIS  was  an  ASion  of  Covenant  brought  by  Plaintiff,  Pa- 
tentee oi  Drury^Lane  Play-houfe,  againft  Defendant  for  not 
performing  Dances  upon  the  Stage  according  to  Articles,  whereby 
Plaintiff  fwore  himfelf  dampnified  100/.  Defendant  moved  in  the 
Treafury  for  a  common  Appearance,  but  did  not  obtain  a  Rule,  the 
Plaintiff  having  fworn  to  a  certain  Damage. 


Harriman  againji  Clegg. 

AFfidavit  of  Juftification  by  Bail,  that  they  were  feverally 
worth  the  Sum  wherein  they  were  bound  by  their  RecognJ- 
2ances,  after  ail  their  Ju/l  Debts  paid  and  fatisfied,  held  to  be  in- 
fufiicient,  not  being  in  common  Form  \  the  Word  Jii/I  ought  to 
be  omitted. 

Blick  againji  Halpenn  and  his  Wife. 

TH  £  Hufband  abfconded)  and  could  not  be  taken  i  but  the 
Wife  was  arrcfted  by  mcfne  Procefs  }  and  moved  in  tha 
Treafury  that  a  common  Appearance  might  be  accepted  for  her, 
which  was  ordered  on  hearing  the  Attornies  on  both  Sides :  The 
Reafon  is,  that  if  the  Wife  was  to  be  held  to  Bail,  it  would  be  in 
the  Power  of  the  Hufband  to  fet  up  a  (ham  Aftion  againft  her, 
and  keep  her  in  continual  Imprifonment  s  otherwifc,  if  the  Huf- 

F  a  band 
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band  and  Wife  had  been  both  taken,  in  that  Cafe  both  (hall  be  held 
till  Bail  be  given  for  both :  The  Reafon  is^  that  otherwifc  a  Wo- 
man might  marry  a  Prifoner,  and  thereby  being  free  from  Impri- 
fonment  herfelf,  defraud  her  Creditors.  Roll's  Ahr*  583.  Smith 
and  Storey,  i  Syd.  393.  Cro,  Car.  118.  3V/«.  9  W^  3,  Qarkfon 
againft  Watkinfon  and  Wife,  in  £•  R» 


Clarke  agalnji  Baker. 

PRoceedings  were  ftayed  in  an  Action  of  Debt  brought  upon  a 
Recognizance  of  Bail,  pending  a  Writ  of  Error,  without  De* 
fendant's  giving  Judgment;  becaufe  thereby  Defendant  would  be 
precluded  from  a  Surrender,  which  Is  not  reafonable.  Chappie  for 
Plaintiff;  Comyns  for  Defendant. 


Knight  againji  Winter,  Bail  for  Smothergil. 

TH  E  Principal  was  rendered  in  Difcharge  of  his  Bail  in  due 
Time ;  and  Notice  thereof  was  given  to  Plaintiff's  Attor- 
ney. The  Reddidit  fe  was  marked  in  the  Judge's  Book,  and  figned 
by  the  Judge  ;  but  was  not  marked  or  figned  upon  the  Bail-piece 
itfelf,  which  was  upon  an  Habeas  Corpus^  and  had  been  delivered 
out  by  the  Judge's  Clerk  to  PlaintifPs  Attorney,  to  be  filed,  who 
did  not  file  it,  but  proceeded  to  Judgment  againft  the  Bail  for  want 
of  a  Reddidit  fe  being  marked  upon  the  Bail-piece.  JVright  and 
Hawkins  moved  for  Defendant  to  fet  afide  the  Judgment  againft  the 
Bail,  and  that  the  Bail-piece  might  be  filed,  and  the  Reddidit  fe 
entered  thereupon,  agreeable  to  the  Faft ;  and  upon  hearing  Eyre 
and  Urlin  for  Plaintiff,  the  Court  was  of  Opinion  that  the  Pradice 
of  Plaintiff's  Attorney  in  taking  av^y  the  Bail-piece  from  the 
Judge's  Chamber  was  unwarrantable,  and  fet  afide  the  Judgment, 
with  Cofts  (Defendant  having  done  every  Thing  in  his  Power  to 
make  the  Render  effedlual)  Defendant  confenting  to  bring  no  Ac- 
tion, and  ordered  tlie  Bail-piece  to  be  filed,  and  the  Reddidit  ft 
cntereJ. 


Young 
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Young  again/}  Wood. 

OK  INNE  R  moved  to  ftrike  out  of  the  Bail-piece  one  of  the 
Bail,  another  (who  was  ready  to  juftify)  being  added  in  his 
ftead.  Beljield  objefted  that  no  Affidavit  was  produced  that  the 
Perfbn  prayed  to  be  ftruck  out,  was  a  material  Witnefs  in  the 
Caufe,  which  Affidavit  the  Court  thought  neceflary,  and  rejeiSted 
the  Motion  \  whereupon  Skinner  prayed  that  the  Bail  add'ed  might 
be  ftruck  out,  which  was  granted. 

Cantrel,  Adminiftrator,  againjl  Graham. 

THIS  was  an  A£lion  brought  upon  a  Leafe  dated  in  1727, 
for  two  Years  Rent  due  fince  the  Year  1733,  when  De- 
fendant became  a  Bankrupt.  Defendant  moved  for  a  common 
Appearance^  and  produced  his  Certificate,  allowed,  confirmed  and 
enrolled,  Upon  hearing  Counfel  on  both  Sides,  neither  the  Poflef- 
iion  nor  the  legal  Intereft  of  the  Eft^te  being  in  the  Defendant, 
a  common  Appearance  was  ordered  to  be  accepted.  $kinnvr  for 
Pefendant  j  Hawkins  for  Plaintiff, 

Lord  Molineux  againji  Charles. 

TH  E  Queftion  was,  Whether  Defendant  could  be  held  to  Bail 
for  10/.  in  a  County  Palatine,  the  Statute  ii  W  12  of  ^.  3. 
cap.  9.  requiring  20  /,  to  be  due  \  and  the  A61  to  prevent  vexatious 
Arrefts  extending  every  where  but  into  Scotland^  and  requiring  Bail 
for  10  /.  Court  took  Time  to  confider  of  it.  (It  hath  been  held 
in  the  Exchequery  that  to  hold  to  Bail  in  a  County  Palatine  20/. 
muft  be  fworn  due,  as  alledged  at  the  Bar.) 

I-iing  again/}  Woodyer.      HiL  9  Geo.  2« 

TH  E  Court  ordered  the  Hour  of  the  Da^y,  or  true  Time  of 
the  Defendant's  Surrender,  to  be  entered  by  the  Filazer,  in 
order  that  it  might  appear  whether  the  Surrender  was  made  before 
or  after  the  Rifmg  of  the  Court.  Ma/on  againft  Bruce^  Trin^  7  fsT 
S  Geo.  2.    Hawkins  for  FlaintiiF;  Corbet  for  Defendant* 

F  3  Huckle 
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Hucklc  againji  Ambrofc.     Trin.  lo  Geo.  2. 

DEfendant  was  brought  by  Oendon^  one  of  his  Bail,  to  Mr. 
Juftice  Denton^s  Chamber  and  furrendered,  and  the  Red' 
didit  fe  figned  by  the  Judge  j  whereupon  Clendon  fraudulently 
departed  and  refufed  to  pay  the  fees,  Prtce^  the  Tipftaff,  looking 
upon  this  to  be  a  Trick|  and  that  the  Surrender  was  not  compleat 
witliout  Payment  of  the  Fees,  refufed  to  take  Charge  of  the 
Defendant,  who  went  away  at  large :  Prict^  upon  Affidavit  of 
this  Matter,  applied  to  the  Court  to  vacate  the  Surrender,  and 
Qendon  was  ordered  to  (hew  Caufe ;  and  upon  (hewing  Caufe,  the 
Fa6t  appearing  to  be  as  ftated  by  Price" %  Affidavit,  the  Court  was 
of  Opinion  that  the  Entry  of  the  Reddidit  fe  upon  the  Bail-piece 
is  only  an  Efcrol,  and  a  Warrant  to  the  Filazer  to  enter  the 
Surrender  upon  Record  5  as  it  was  Clendon*s  Duty  to  pay  the  Fees, 
find  he  refufed,  the  Surrender  is  no  Surrender,  but  incfTefiual,  and 
ought  not  to  be  recorded ;  and  the  Entry  upon  the  Bail-piece 
being  obtained  by  Fraud  and  Impofition,  was  ordered  to  be  ftruck 
out.  Fide  Farijley  77,  a  Kehle  2.  Chappie  for  Price ;  If  right 
for  Qendon, 


Willoughby,  Adminiftrator  of  Lady  Jenkins,  agamjt 

Rhodes. 

On  a  Bail-Bond.  ^  M^  H  E  Proceedings  were  ordered  to  be  flayed 
X  oft  Payment  of  Cofts  ;  it  appearing  that 
Lady  Jenkins^  the  Plaintiff  in  the  original  Aftion,  died  before 
Judgment  could  be  recovered  therein.  Chappie  for  Defendant; 
Eyre  for  Plaintiff. 

Bett  againji  Goodman  and  another, 

UPON  an  Affidavit  that  Defendants  were  indebted  to 
Plaintiff  generally  13/.  Capias  ad  reJpMdendtitn  Vfzs  inioried 
in  like  Manner  to  hold  them  to  Bail;  the  ^c  etiam  was  againft 
theni  fcverally,  and  they  were  arretted  and  feverally  held  to  Bail : 
And  Plaintiff  having  proceeded  againft  the  Sheriff  by  Rule  to 
brijig  in  the  Bodies,  JVright  moved  for  Defendants  for  a  common 

Appearance, 


Appearance,  and  to  ftay  Proceedings  againft  the  Sheriff,  infifting 
that  as  the  Affidavit  was  of  a  joint  Demand,  and  the  Indorfement 
agreeable  thereto,  there  was  no  Affidavit  to  warrant  Bail  in  feparate 
Adions.  Eyu  turged  pro  ^er\  That  the  Aft  of  Parliament  rci- 
qiiiriiig  an  Afidavit  of  the  Caufeof  Adion  dodi  aot  require  it  to  be 
▼ery  partioilar ;  an  Affidavit  that  Defendants  are  generally  indebted^ 
is  fufficient  to  hold  them  to  Bail  jointly  or  feverally,  as  Plaintiff 
choofes  to  proceed ;  but  the  Court  being  of  Opinion  that  the  Affi- 
davit was  not  fufficient  to  hold  Defendants  to  Bail  feveraliy,  Eyrf 
doled  with  a  Proposal  made  by  fFright^  to  accept  l3iL  fojr  the  Debt 
and  Cofis  in  the  joint  A&ion, 

Weyman  againjl  Weyman*     Mich.  lo  Geo.  2. 

AN  ASion  of  Debt  was  brought  upon  a  Judgment  after  a  Writ 
of  Error,  and  Bail  put  in  thereupon  ;  but  no  Bail  was  given 
in  the  original  Adlion  :  And  the  Queftion  was.  Whether  Bail  be- 
ing put  in  upon  the  Writ  of  Error,  Defendant  ought  to  be  held  to 
Bail  in  the  A<£kion  on  the  Judgment :  It  was  urged  for  Defendant, 
that  according  to  the.Courfe  of  the  Court,  where  Bail  is  given  in 
the  original  A&ion,  no  Bail  is  required  in  the  Action  on  the  Judg- 
ment ;  and  the  Bail  in  Error  who  are  bound  for  Debt  and  Cofts, 
and  cannot  furrender  the  Principal,  are  a  better  Security  than  Bail 
in  the  original  Adion.  Per  Cur* :  No  Inftance  can  be  (hewn  where 
Bail  put  in  on  a  Writ  of  Error  has  been  held  fufficient  to  excufe 
Bail  in  an  Aftjon  of  Debt  on  Judgment,  Defendant  was  held  to* 
Bail,  Eyr^  for  Defendant  j  Chappie  for  Plaintiff,  It  was  faid  by 
CbappUy  who  quoted  Cooper  and  Pricf<^  SyiL  294.  Hickman  and 
Cffrbety  2  Keb.  53,  i*  70.  that  in  Cafe  the  Writ  of  Error  fliould  be 
non-proiU  for  want  of  tranfcribing  the  Record,  the  Bail  woulJ  not 
be  liable ;  but  the  Law  is  otherwife ;  *  and  the  Bail  being  bound  to 
profecute  the  Writ  of  £rror  with  £fie^  ai^  liable  in  Cafe  of  Non* 


F  4  Shaw, 
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Shaw,  Bart,  againji  Hawkins. 

THIS  was  an  Adion  of  Debt  on  Bond,  wherein  Defendant 
was  held  to  Bail  on  Plaintiff^s  Affidavit.  Defendant  moved 
for  a  Common  Appearance,  and  that  Plaintiff  might  produce  the 
Bond  to  the  Court,  upon  an  Affidavit  that  .Defendant  had  great 
Reafbn  to  believe  that  the  whole  Sum  due  was  paid  by  one  of  his 
Co-obligors,  which  would  appear  by  Indorfements  made  on  the  (aid 
Bond  when  produced.  Plaintiff  in  Anfwer,  made  Affidavit,  that 
lOoL  and  upwards  remained  due  to  him  on  the  Bond,  after  all  juft 
Allowances  \  that  he  had  feen  the  Bond,  which  was  uncancelled  and 
in  full  Force  fome  few  Months  before,  but  had  miflaid  it ;  and  be- 
ing feverely  afiltded  with  the  Gout  could  not  fearch  among  his 
Papers  himfelf,  fo  that  it  could  not  be  produced.  It  was  urged  for 
Plaintiff,  that  no  Declaration  being  yet  delivered.  Defendant  is  not 
intitlcd  to  Oyer  of  the  Bond ;  but  after  a  Declaration,  with  a  Profert 
in  Cur\  he  may  demand  Oyer^  The  Court  held.  That  as  the  Mat- 
ter of  Bail  is  difcretionary,  and  as  the  Meafure  of  the  Sum  for  which 
Bail  ought  to  be  given,  is  with  Certainty  to  be  had  only  from  the 
Bond  itfelf,  the  Bond  ought  to  be  produced,  and  for  want  of  pro- 
ducing it  a  Common  Appearance  was  ordered.  Wynne  for  Defendi- 
ant  J  Chappie  for  Plaintiff, 


Spinks  againji  Bird. 

PLaintiff  declared  in  an  Aftion  of  Debt  upon  Bond  :  Defendant 
craved  Oyer^  and  the  Condition  appeared  to  be  for  Performance 
of  Covenants.  Defendant,  after  Oyer^  inftead  of  Pleading,  enters 
Nil  dlcity  in  order  that  Oyer  of  the  Condition  appearing  upon  Record, 
he  might  bring  a  Writ  of  Error  without  Bail.  The  Court,  upon 
hearing  Counfel  on  both  Sides,  fet  alide  this  Entry,  and  gave  Plain- 
tiff Leave  to  enter  Judgment  by  Default:  And  the  Qucftion  now 
was.  Whether  the  Condition  of  the  Bond  not  appearing  on  Recordi, 
Bail  ought  to  be  required  on  the  Writ  of  Error  or  not  ?  And  the 
Court  held,  that  the  Matter  of  Bail  is  properly  examinable  by  Affi- 
davit ;  and  the  Bond  being  conditioned  for  Performance  of  Cove- 
pants,  Bail  ought  not  to  be  required  on  the  Writ  of  Error.  Parker 
for  Pefendant  J  Chappie  for  Plaintiff. 

Debalfc 


'  IBail,  &c.  73 

Dcbalfe  againji  Mackenfie.    Hil.  lo  Geo.  2. 

PLaintifFh^d  made  Affidavit  that  Defendant  was  indebted  to  him 
a  large  Sum  of  Money  ordered  to  be  paid  by  a  Sentence  of  the 
Bailiff  of  Meudon  in  Prance^  as  a  Compenfation  for  not  making  good 
9  Charge  againft  Plaintiff  for  Bigamy.  Defendant  had  appealed  to 
the  Parliament  of  Paris ;  and  it  appeared  by  the  Afts  of  that  Courts 
that  the  Sentence  of  the  Bailiff  of  Miudon  was  annulled  (not  upon 
the  Merits,  but  according  to  the  Cuftom  of  the  Superior  Cour^ 
who,  on  an  Appeal  from  an  inferior  Jurifdiftion,  conftantly  annul 
the  former  Sentence,  and  proceed  as  in  an  original  Suit) ;  and  the 
Qucftion  was,  Whether  Defendant  ought  to  be  held  to  Bail  or  not  ? 
Lord  Chief  Juftice,  Denton^  and  Comyns^  were  of  Opinion,  that  as 
the  Sentence  of  the  Bailiff  of  Meud$n  appeared  to  be  annulled,  and 
not  in  Force,  it  was  not  neceflary  for  the  Court  to  confider  whether 
this  Sentence,  when  in  Being,  would  have  been  a  fufficient  Caufe  of 
A£lion  to  hold  Defendant  to  Bail ;  but  looked  on  the  Sentence  as 
difcharged  and  made  void  3  and  therefore  ordered  a  common  Ap- 
pearance to  be  accepted.  Mr.  Juftice  Fortefcue  was  of  Opinion 
Defendant  ought  to  be  held  to  Bail.  Ejn  and  Wynne  for  Defend* 
.  ant ;  Chappie  for  Plaintiff. 


JIarris  againji  Roberts.     Eafter  10  Geo.  2. 

IN  an  A6tion  of  Debt  on  Bond,  attefted  by  one  Witnefs  only. 
Plaintiff  had  been  nonfuited  on  M«  ejlfa6lum  pleaded,  the  Wit- 
ne(s  not  making  fufficient  Proof  of  the  Execution  of  the  Bond.  Plain- 
tiff brought  a  new  Adion  on  the  fame  Bond :  Defendant  moved  for 
a  Common  Appearance,  and  obtained  a  Rule  to  (hew  Caufe,  which 
was  difcharged  on  hearing  Counfel  on  both  Sides.  Note ;  Defend- 
ant did  not  in  his  Affidavit  deny  the  Execution  of  the  Bond.  Eyn 
and  Wynne  for  Defendant;  Chappie  for  Plaintiff  quoted  Charnters 
againft  Robin/on.    ACch.  I  Geo.  2.  in  C  B* 


Gregory 
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Gregory  againji  Gordon. 

AFTER  w  Exception  againft  the  Bail  put  in  before  a  Judges 
Defendant  added  Bail  \  but  did  not  juftify  in  Court  purfaant 
to  the  Ruk  for  perfediag  Bail  in  four  Days.  Plaintiff  proceeded 
CO.  the  Bail-Band  without  excepting  againft  the  additional  Bail ;  and 
the  Proceeding  was  held  regular,  Hayward  for  Defendant  ^  Chaff  1$ 
for  Plaintiff. 


Parrot,  Adminiftrator,  againji  Smith. 

PLaintiff  makes  Affidavit  that  Defendant  is  indebted  to  him,  zs 
Adminiftrator,  40/.  by  Promiffory  Note  given  by  Defendant 
to  Plaintiff's  Inteftate,  as  Plaintiff  believes,  and  as  appears  by  Note 
in  Plaintiff^s  Cuftody,  to  which  he  refers.  The  Parties  had  attended 
JMr.  Juftice  Fortefcue^  who  was  of  Opinion  that  this  Affidavit  did  not 
contain  fufficient  Certainty  of  the  Caufe  of  Adion,  and  ordered  a 
Common  Appearance. .  Parker  moved  to  difcharge  the  Order ; 
urging  that  the  Affidavit  was  fufficient  to  (hew  a  probable  Caufe  of 
Action,  (which  is  all  that  in  this  Cafe  is  requifite)  and  is  as  firong 
as  an  Adminiftrator  can  poffibly  make«  Per  Cur* ;  Let  the  Judgp 
be  re-attended. 

Birch,  Attorney,  againji  Graves. 

DEfendant  being  arretted  at  Plaintiff's  Suit  in  an  Adion  for 
Fees,  £sfr.  entered  into  a  Bail-Bond  with  Sureties,  which  for 
want  of  Ball  above  was  affigned,  and  Anions  brought  thereon  j 
wherein  Plaintiff  declared.  Defendant  pleaded  Non  eft  faSium^  and 
after  VerdiQs  for  Plaintiff  at  laft  AffiMS,  Chappie  moved  for  Leave 
to  file  Bail  in  the  original  Action,  on  Payment  of  Cofts,  and  confent- 
ing  that  Plaintiff  might  take  Judgment  on  the  Bail-Bond  to  ftand 
as  a  Security  for  what  he  (hould  recover  %  and  produced  an  Affidavit 
from  Defendant  that  he  never,  in  his  own  feparate  Capacity,  em-^ 
ployed  Plaintiff  as  his  Attorney  ;  and  that  he  had  a  good  Defence 
in  this  Action.  A  Rule  was  made  to  (hew  Caufe,  which  was  after- 
wards made  abfolute*  Chappie  for  Defendant;  Eyrezni,  JVrighi 
for  Plaintiff. 

Goodtitle 
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Goodtitlt  againj}  Bennington.  Trln.  lo  &  1 1  Geo.  2* 

In  Eje^*  /%  Writ  of  Error  being  brought,  and  the  Bail  thereoa 
ment.  xV  offering  to  juftify  in  Court,  it  was  obje£led  by  Agar 
for  Defendant  in  Error,  that  the  Recognizance  was  irregular;  for 
that  the  Party,  Plaintiff  in  Error,  ought  himfelf  to  be  bound,  as 
required  by  Stat.  i6  £sf  17  Car.  2.  Eyre  anfwered.  That  by  th^t 
Statute  the  Recognizance  of  the  Party  himfelf  alone  is  fufficient  i 
and  fince  he  hath  not  taken  Advantage  thereof,  but  hath  found 
Sureties,  Defendant  in  Error  has  a  larger,  and  probably  better  Se- 
curity than  by  Law  he  is  intitled  to.  The  Pradlice  was  reported  to 
be  various  5  fometimes  the  Party  himfelf  was  fingly  bound,  and  at 
other  Times  Sureties  engaged  for  him.  The  Bail  juftifying  in  Court 
were  allowed.    Plaintiff  may  fue  out  Execution  at  his  Peril. 


Sampfon  againji  Warren.     Mich.  11  Geo,  2. 

PLaintiff,  having  made  Affidavit  of  his  Debt  in  Banco  Rigis^ 
caufed  Defendant  to  be  arrefted  by  Latitat  indorfed  for  Bail. 
Defendant  removed  himfelf  to  the  Fleet  by  Habeas  Corpus  charged 
with  this  Latitat^  and  Plaintiff  declared  againft  him  there  without 
making  a  fecond  Affidavit.  Defendant  moved  to  be  difcharged  on 
entering  a  common  Appearance,  infifting  that,  in  order  to  hold  him 
to  Bail  rcgulariy,  Plainiiff  ought  to  have  made  Affidavit  of  bis  Debt 
in  this  Court,  and  procured  it  to  be  indorfed  on  the  Declaration  ac- 
cording to  the  Rule  Mich.  8  Geo.  2.  A  Rule  was  made  to  {hew 
Caufe,  which  was  difcharged,  the  Court  being  of  Opinion,  that  the 
Rule  of  Court  extends  only  to  Cafes  where  a  Declaration  is  the  firft 
Proceeding,  and  not  to  this  Cafe.  Burnett  and  Draper  for  Defen- 
dant 3  Eyre  for  Plaintiff. 


Hanfley  againji  Page.      Hil.  1 1  Geo.  2. 

J^EuUky  moved  to  fet  afide  ¥i.  Fa.  againft  the  Bail,  Defendant 
"*  havi^  furrcndered  himfelf  in  tfaeir  Difcharge.  It  appeared 
by  the  Affidavit,  that  die  fecond  ^^f .  Fa.  was  returnable  Oro.  Mart. 
Nnf.  12.  and  that  Defendant  furrendered  himfelf  November  15, 
the  Appearance-Day  of  the  Rcturut    Per  Cur^ :    The  Affidavit 

is 
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is  dcfcfiivc ;  it  doth  not  appear  that  the  Defendant  farrcnderci 
(fedente  Curia)  on  the  Appearance-Day  of  the  Return  of  the 
fecond  Scu  Fa.  which  if  be  did  not,  the  Surrender  is  out  of  Time^ 
No  Rule. 


Wafs  againji  Cornet  t  and  Malpas. 

THIS  was  an  A^ion  brought  againft  Defendants  on  a  Re* 
cognizance   as  Bail,   Defendants    moved  to   ftay  the  Pro- 
•  ceedings  for  want  of  fifteen  Days  between  the  Tefte  and  Return 

of  the  Capias  ad  refpondenduntj  and  not  aided  by  Statute,  a  Rule 
was  made  to  ihew  Caufe,  why  Proceedings  (hould  not  be  ftaid. 
On  (hewing  Caufe,  Plaintiff  infiftcd,  that  this  being  a  Matter  of 
Error,  and  not  of  Irregularity,  the  Motion  was  in^proper.  Pet 
Cur :  The  Rule  fhould  have  been  to  (hew  Caufe  why  the  Writ 
ihould  not  be  quaihed.  Defendant  cannot  have  Oyer  of  the  Capias^ 
and  therefore  cannot  take  any  Advantage  by  Pleading.  FlaintifF 
chofe  to  begin  de  novoj  and  a  Rule  by  Confent  was  made  to  qua(U 
•     theWrit,     Dr^f^^r  for  Defendant  i  »^r^*/ for  Plaintiff, 

Ruflel  againfi  Gatcly,     Eafter  1 1  Geo.  2^ 

MR.  Juftice  Convftis  had  ordered  Bail  for  200  /.  in  an  A£lio|^ 
for  a  malicious  Profecution  for  Forgery  upon  Plaintiff's  Afr 
fidavit.  Defendant  moved  for  a  common  Appearance ;  and  it  ap- 
pearing that  Plaintiff  was  not  acquitted  of  the  Indictment  upon  the 
Merits,  but  upon  a  Flaw,  and  no  Precedent  being  produced  of  an 
Order  for  Bail  in  fuch  an  Afiion  as  this  (though  for  falfe  Impri- 
fonment  there  was)  the  Rule  to  (hew  Caqfe  why  a  conimon  Ap- 
pearance was  made  abfolute.  Eyre^  Parker  and  Hayward  for  Pe- 
fendant  5  PFright  and  IVynm  for  Plaintiff, 

/^iM  sr^'//f'2     Calveraq  and  his  Wife  atrain/i  De  Miranda. 

/  'w  yj  ^^  i 


IN  an  ASion  of  Trefpafs  and  Aflault  to  the  Damage  of  50© /• 
Mr.  Juftice  Fortefcue  had  ordered  Bail  for  140  /•  and  the  De- 
?^.  /^Z&^endant  being  prefent  at  'the  Time  the  Recognizance-  of  Bail  was 
taken,  his  Bail  were  bound  jointly  and  feverally  in  140  L    Plaintiff 
fSj  recovered 
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covered  a  Verdift  for  300  /.  and  the  Bail  moved  i6  ftay  Pi-oceed^ 
ings  againd  them  both  on  their  Payment  of  J40A  and  upon  (hew-' 
ing  Caufe  the  Court  were  of  Opinion,  that  as  the  Damages  in  the 
Writ  were  laid  so#/.  here  is  no  Fraud  upon  the  Bail,  the  Recog- 
nizance is  fcparate  as  well  as  jointi  and  in  its  Nature  a  Judgment^ 
the  Award  of  the  Court  thereupon  is,  that  Plaintiff  have  Execution  ^ 
therefore  fo  fer  as  the  Penalty  of  each  Recognizance  will  go,  it  is 
juft  and  equitable  the  fame  be  applied  towards  Satisf  .£lion  of  the 
Condemnation- Money,  for  Payment  whereof,  and  not  of  any  parti- 
cular Sum,  the  Condition  is.  The  Praftice  of  the  King's  Bench 
bad  been  mentioned,  but  the  Proceeding  there  by  Bill,  where  Bail  is 
taken  without  any  particular  penal  Sum,  differs  widely  from  the 
Form  of  Proceedings  here,  and.  muft  be  governed  by  the  Ac  etiam 
Billej  otherwife*  Bail  might  be  defrauded.  Bootle  and  Burnett  for 
Bail  i  Eyre  and  Hayward  for  Plaintiff. 


Lane  againft  Jones.     Firft  Friday  in  Term. 

TT^IL  L  IS  an  Attorney,  being  committed  laft  Term  by  tlie  Court 
for  a  Contempt,  applied  this  Term  to  be  difcharged  upon  Bail* 
Eyre  for  Willis ;  Skinner  and  JVright  for  Jones  the  Profecutor. 
This  Commitment  was  for  a  Crime  of  moft  heinous  Nature,  fcan- 
dalous  to  the  whole  Profeflion.  TVillis  hath  done  nothing  towards 
clearing  himfelf  flnce  his  Commitment,  tho'  Profecutor  exhibited  In^ 
terrogatories  againft  him  the  firft  Day  of  this  Term.  Cur*:  This 
was  a  grievous  Crime,^his  Confinement  will  be  Part  of  his  Punifli- 
ment :.  It  is  too  early  to  apply  yet,  he  may  apply  again  the  latter 
End  of  the  Term.  No  Rule.  He  did  apply  the  latter  End  of  the 
Term,  and  was  admitted  to  Bail. 


Paradice,  Affignee,  againjl  Holiday.  Mich.  12  Ceo.  2. 

MOTION  to  fct  afide  Proceedings  on  Bail-Borid  affigned 
and  put  in  Suit  O^.  31.  laft  returnable  tres  Mich,  and  being 
a  Country  Caufe,  Defendant  had  eight  Days  after  the  Appearance- 
Day  exclufive  to  put  in  Bail,  and  the  Bail-Bond  could  not  regularlf 
be  put  in  Suit  till  November  i.  Capper  for  Plaintiff  infifted  that  the 
Bail-Bond  might  be  ailigned  at  any  Time^  though  it  could  not  be 

fut 


fut  in  Suttj  which  arc  the  Words  of  the  Aft  of  Parliament,  afid 
General  Rule  of  Court.  Per  Cur*:  There  is  no  Occaiion  to  decide 
this  Matter  at  prefent  here,  the  BaiUBond  is  put  in  Suit  too  early; 
the  Capias  on  the  Bail-Bond  affigned  appears  to  be  fued  out  Oiloher 
31.    The  Proceedings  were  fet  afide.    Jgar  for  Defendant* 

Luihington  and  Doc  on  the  Dcmifc  of  Godfrey^ 

In  Eje^nunt  'Vy  AIL  was  put  in  by  Plaintiff  in  Error^but  he  him*' 
in  Error»  JJ  felf  was  not  bound  as  required  by  the  Statute  of 
16  Csf  17  Car.  2*  Draper  moved  for  Leave  to  take  out  Execution, 
and  obtained  a  Rule  to  fhew  Caufe«  JVright  for  PlaintiiF  in  Error 
urged,  that  it  is  become  conftant  Praflice  to  give  Bail  by  Sureties, 
and  more  for  the  Advantage  of  Defendant  in  Erron  Per  Cur*: 
Before  the  Statute  i6{^  17  Car.  2.  no  Bail  was  required  in  Dower, 
£je£lment,  is^c.  Per  Stat.  3  yac,  i,  Bail  was  required  in  Debt 
only.  Stat»  of  Car.  extends  to  all  Perfonal  Actions  after  Verdidl, 
and  requires  Sureties ;  in  Dower,  real  or  mixed  Aftions  (Ejefi- 
mcnt  is  a  mixed  Action)  after  Verdift  requires  Party  to  be  bound, 
iind  that  fufficient.  This  is  a  lefs  Security,  than  by  Bail  who  juftify, 
the  Party  is  bound  by  the  Judgment.  Bail  in  Error  cannot  be  put 
in  before  a  Commiffioner  in  the  Country.  Method  of  the  Statute 
cannot  be  followed  without  Inconvenience ;  a  better  Method  where 
die  Party  lives  at  a  great  Diftance  from  'London  is  fubftituted,  and 
has  been  the  Practice  ever  fince  the  Statute.    The  Rule  difcharged. 


Woods  againfi  Armftrong. 

CK INNER  moved  for  Bail  upon  a  Writ  of  Error  in  an  A&lon 
of  Debt  upon  Bond,  conditioned  for  Payment  of  300/.  men- 
tioned in  a  Surrender  of  a  Copyhold  by  Way  of  Mortgage,  and  not 
for  Performance  of  Covenants,  wherein  Judgment  had  pafled  by 
Default.  Per  Cur*:  There  rauft  be  Bail.  This  Cafe  is  out  of  the 
Sutute  16  {^  17  Car.  2.  but  within  the  Statute  3  Jac.  u 


Nicholft 
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Nichols  againfi  Dallyhunty, 

AF  FIDAVIT  to  hold  to  Bail,  made  by  PlaintiiPs  Wife,  who 
being  convi£led  of  Pocket-picking  was  tranfported  ;  and  af- 
terwards being  convided  of  returning  from  Tranfportation,  received 
Judgment  of  Death.  Thefe  Matters  appearing  from  Record,  Ihe 
was  looked  upon  as  an  in&mous  Perfbn,  and  no  Credit  given  to  her 
Affidavit*  Plaintiff  offered  to  produce  fupplemental  Affidavits  to 
prove  that  Defendant  had  confefled  the  Debt,  and  that  he  intended 
to  fiy  into  Inland:  But  Per  Cur\  this  Woman  cannot  be  a  Wit- 
neft  in  any  Cafe ;  and  as  there  is  not  a  fufficient  Affidavit  to  found 
the  Procefs,  that  Defeft  cannot  be  now  fupplicd.  Rule  abfolute  for 
Common  Appearance*   Eyn  for  Plaintiff}  Hajward  for  Defendant. 


Simpfon  againji  Afliburnc. 

RULE  to  (hew  Cau(e  why  Proceedings  on  Bail- Bond  fhould 
not  be  fet  afide.  Bail  above  was  put  in,  and  being  accepted 
againft  laft  Vacation,  the  Bail  juftified  at  a  Judge's  Chamber  in  due 
Time  ;  but  Plaintiff  being  diffatisfied  therewith.  Notice  was  given 
to  juftify  in  Court  on  the  firft  Day  of  this  Term ;  the  Bail  was  not 
juftified  'till  ORoher  28,  and  in  the  Interim  the  Bail-Bond  was  put 
in  Suit.  The  Court  made  a  Queftion,  Whether  in  fuch  Cafe  De- 
fendant has  the  firft  Day  of  the  Term  only,  or  the  firft  four  Days  of* 
the  Term  to  juftify  in  Court ;  but  the  Praftice  appearing  to  be  un* 
fettled  in  that  Particular,  the  Point  was  not  determined  5  and  the 
Juftification  here  not  being  within  the  firft  four  Days,  the  Bail-Bond 
was  held  to  be  regularly  put  in  Suit,  but  Proceedings  thereon  ftaycd 
on  Payment  of  Cofts. 


Lc  Writ  agatnfi  Tolcher. 

PLaintiff  made  Affidavit  that  Defendant  had  feized  and  detained 
his  Ship  to  his  Damage  j  and  a  Capias  ad  rtfpmdtndum  was 
thereupon  indorfed  for  Bail,  without  a  Judge's  Order.  Rule  for 
common  Appearance  and  Supeffid$as  was  made  abfolute  \  the  Da- 

5  mages 


mages  in  this  Cafe  are  uncertain,  and  PlaintifFwas  not  entitled  to 
fiail  without  a  Judge's  Order.  In  Dtkj  AJfumifit^  Trover^  Cove- 
nant by  Ac  etianiy  Bail  is  of  courfe.  In  Trefpafs^  Detinue^  and  fpe- 
cial  Aftion  on  the  Cafe,  or  of  Covenant,  at  Difcretion  :  For  Words 
no  Bailj  unlcfs  Slander  of  Title.  Eyre  and  JVright  for  Defeikiaot ; 
\^«w  for  Plaintiff. 


Champion  ^^j/^  Townflicnd. 

MOVfiD  by  Wright  to  difcharge  Proceedings  againft  Sheriff 
upon  Circumftances,  v;z.  the  Bail  to  the  Sheriff  good,  when 
Defendant  arretted  the  4th  of  Auguji  lad;  and  the  Sheriff  was 
obliged  to  take  Bail  under  the  Statute  of  Hen*  6.  but  the  Bail  fince 
were  become  infufficient«  Denied,  but  enlarged  the  fix  Days  Rule 
to  bring  in  the  Body  three  Days  further* 


Henley  againji  Anderfon* 

RULE  for  t^ic*  Mdd*  to  bring  in  the  Body  within  fix  Days, 
which  the  Sheriff  did  not.  Plaintiff  moved  for  Attachment, 
and  the  Court  made  Rule  to  ihew  Caufe.  The  Sheriff  (hewed  for 
Caufe,  that  Bail  Was  put  in  and  juftified,  and  produced  the  Rule  of 
their  having  juftified :  But  it  apnearing  that  they  had  not  juftified  be- 
fore the  PlaintifPs  Application  to  the  Court  for  Attachment,  the 
Court  ordered,  That  on  Payment  of  Cofts  the  Rule  fhould  be  dif- 
charged.    Eyre  for  the  Sheriff  i  Uriin  for  Plaintiff* 


Whittingham  againji  Coghlan.     Hil.  12  Geo.  2. 

THIS  was  an  A£tion  brought  for  50/.  Penalty,  given  by  KQt 
of  Parliament  for  Defendant's  pradifing  as  an  Attorney,  not 
being  duly  admitted ;  wherein  Defendant  was  held  to  Bail.  Rule 
to  ihew  Caufe  why  common  Appearance,  an  J  Suferfedeat  abfolute. 
This  is  for  a  Fine  or  Amerciament,  and  is  in  the  Nature  of  a  ^i 
tarn.    Eyre  for  Plaintiff  j  Hayward  for  Defendant. 


Lloyd 
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Lloyd  agalnft  Painter. 

RULE  to  fliew  Caufe  why  Proceedings  on  Bail-Bond  fhould 
not  be  ftayed,  made  abfolute  on  Payment  of  Cofts,  accepting 
Declaration  in  the  original  A6lion,  pleading  the  General  Ifliie,  and 
taking  Notice  of  Trial  within  Term,  and  the  Bail- Bond  to  ftand  for 
Security,  Plaintiff  having  been  delayed  of  Trial.  It  was  obje«Sked 
for  Defendant,  that  PlaintiflFhad  delayed  himfelf;  he  might  have 
declared  de  hent  effe  j  but  per  Cur\  There  is  no  Neceffity  for  fo  do- 
ing. 


Huggins  agalnft  Bambridge^ 

A  Capiat  ad  refpondifidutn  indorfed  for  Bail  being  iflued :  Defend* 
ant,  before  the  Return  of  the  Writ,  and  before  he  was  ar- 
retted, put  in  Bail  before  a  Judge,  and  gave  Notice  thereof  to  Plain- 
tifPs  Attorney.  Plaintiff  regarded  not  the  Notice,  but  caufed  De- 
fendant to  be  arretted  ;  and  he  being  in  Cuftody  moved  for  a  S«- 
perfedeas^  and  had  a  Rule  to  fliew  Caufe  :  It  appearing  that  Plaintiff 
had  not  excepted  againft  the  Bail  within  twenty  Days  after  Notice 
diereof,  the  Court  was  of  Opinion  that  the  Bail  ought  to  ttand,  and 
the  Rule  was  made  abfolute.  Eyre  for  Plaintiffs  Skinner  for  De- 
fendant. 


Lifle  againft  Jenyns. 

DEfendant,  having  borrowed  500/,  of  Plaintiff,  gave  her  a 
Mortgage  for  Security,  which  Mortgage  was  accidentally 
burnt.  Defendant  had  paid  100/.  in  Part ;  and  in  April  1738,  was 
prevailed  upon  to  give  Plaintiff  a  new  Bond  for  the  remaining  Prin- 
cipal and  Intercft ;  whereon  an  Indorfenicnt  was  made,  figned  by 
Plaintiff,  acknowledging  the  new  Bond  to  be  for  the  old  Debt. 
Defendant,  after  having  obtained  his  Difcharge  from  the  Seffions  as 
a  Fugitive  for  Debt,  was  arreflcd  on  this  new  Bond,  and  applied  for 
a  common  Appearance,  and  had  a  Rule  to  fliew  Caufe,  which  was 
made  abfolute.  The  JurifdiJtion  at  the  Seffions  is  final,  no  Appeal 
lies  from  it.     Per  Cur*:  This  Debt  appears  to  be  contracted,  in- 
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curred  and  occafioned  before  the  Day  for  that  Purpore  mentioned 
in  the  Statute,  which  Sututc  extends  to  500/.  Debt,  bcfides  Intereft 
and  Cofts.    Skinner  for  PlaintifFi  Eyre  and  IVright  for  Defendant. 


Dcriflcy,  Attorney, /arg-tf/;j/?  Dcland.    Eaft.  12  Geo.  2* 


W{ 


BRIGHT  for  Defendant  moved  to  ftay  Proceedings  againft 
the  Bail  in  A£tions  of  Debt  brought  on  the  Recognizance, 
pending  the  Writ  of  Error,  and  obtained  a  Rule  to  fhew  Caufe : 
Eyn  for  Plaintiff  urged.  That  the  Bail  ought  to  give  Judgment,  and 
Execution  only  fhould  be  flayed.  But  the  Court  held  otherwife  in 
the  Cafe  of  Bail,  who,  by  giving  Judgment  would  be  precluded  for 
furrendering  the  Principal.  He  then  urged,  that  a  Ca.  Sa»  againft 
the  Principal  had  been  returned,  and  the  Bail  were  too  late  to  fur- 
render  :  But  this  is  not  fo,  the  Bail  may  furrender  the  Principal 
before  or  on  the  Appearance-day  of  the  Return  of  the  Adion  oa 
the  Recognizance,  where  Plaintiff  proceeds  that  Way.  If  the  Pro- 
ceeding againft  them  be  by  Sch  Fa.  before  or  on  the  Appearance* 
ilay  of  the  Return  of  the  firft  Scu  Fa.  fitting  the  Court,  in  Cafe  of 
a  Scire  Feci  returned,  or  the  Appearancc-day  of  the  Return  of  the 
fecond  Sci.  Fa.  fitting  the  Court,  in  Cafe  of  two  Nichils  returned* 
Rule  abfolute* 


Darch  againji  Parry. 

VeU  on  Bond.  A  F  FID  AVI  T  to  hold  to  Bail,  made  by  Plain- 
jlJl  tiff's  Attorney,  that  there  is  a  Bond,  that  Mo- 
ney appears  due ;  and  Defendant  a  Year  and  Half  ago  owned  the 
Debt,  and  offered  to  compound.  Motion  per  Skinner  for  Defend- 
ant for  common  Appearance.  Shew  Caufe.  The  firft  Part  of  thci 
AfiBdavit  was  held  defeSive,  but  the  latter  proving  the  Acknow* 
ledgment  of  the  Debt^  fufficient  to  hold  to  Bail.  Rule  difcharged* 
£jre  for  PlaintiE 

Teale  againjl  Cheflurc. 

DEcIared  by  the  Court,  that  after  this  Term  the  Defendant  fhall 
give  Notice  of  juftifying  Bail  two  Days  before  Day  of  Jufti- 
fication  s  and  that  they  will  not  indulge  the  Defendant  with  any 
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further  Time,  It  being  an  Artifice  to  defeat  the  Rule  for  obliging 
^^efendant  to  perfeft  Bail  in  four  Days  after  Exception  taken,  and 
is  plainly  getting  two  Days. 

Dcrifley  againji  Deland. 

f^A.  Sa.  iflued  againft  the  Principal,  and  was  lodged  with  the  She« 
^  riff  for  a  Non  ejl  invenf  in  order  to  proceed  againft  the  Bail* 
After  Ca.  Sa.  lodged.  Defendant  brouglit  a  Writ  of  Error ;  and 
after  the  Writ  was  fpent,  Plaintiff  got  a  Return  of  the  Ca.  Sa,  and 
proceeded  againft  the  Bail,  which  Proceeding  was  difcharged  ',  the 
Court  holding  that  the  Ca.  Sa.  being  returnable  at  a  Time  when 
the  Writ  of  Error  was  depending,  was  not  a  regular  Foundation  for 
a  Proceeding  againft  the  Bail.  Eyre  for  Defendant ;  fFright  for 
Plaintiff. 


Huggins  agatnjl  Bambridge.     Eafter  13  Geo.  2. 

DEfendant  hearing  that  a  Capias  ad  refpondendum  was  fued  out 
againft  him,  put  in  Bail  at  a  Judge's  Chamber  before  any 
Arreft,  and  before  the  Return  of  the  Writ,  and  gave  Notice  thereof 
to  Plaintiff^s  Attorney.  Plaintiff  not  being  fatisfied  with  the  Bail, 
caufed  Defendant  to  be  arretted,  who  applied  to  the  Courts  and  ob- 
tained a  Ride  to  (hew  Caufe  why  an  Attachment  (hould  not  be  if« 
fued  againft  Plaintiff,  and  againft  Duell  the  Sheriff's  Officer,  who 
arretted  Defendant,  and  Gumey  his  Follower.  Upon  (hewing 
Caufe,  the  Prothonotaries  and  Secondaries  all  reported,  and  the 
0Durt  was  of  Opinion,  that  Bail  before  a  Judge  cannot  regularly  be 
put  in  before  an  Arreft  without  Plainti(rs  Confent.  If  Plaintiff 
dillikes  fuch  Bail,  he  may  caufe  Defendant  to  be  arrefted  $  he  has 
no  other  Remedy,  the  Sheriff  being  unconcerned,  and  no  Bail-Bond 
taken.  If  fuch  ydnntary  Bail  were  fufficient  to  prevent  an  Arreft, 
Defendant  might  put  iii  (ham  Bail,  and  thereby  elude  the  Writ,  and 
Ae  Procefs  muft  be  loft.  Bail  may  be  put  in  before  the  Return  of 
t  Writ  after  an  Arreft,  but  never  before  an  Arreft  without  ConttnU 
The  Rule  was  difcharged.  Skinner^  ff^mf  and  Jtgar  for  Defend^* 
zuti  Bumiftznd&otkforFltintiff. 

G  i  Ward^ 
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Ward,  an  Attorney,  againji  Aldcrton. 

BAIL  being  juftified  in  Court,  Prime  for  Defendant  moved  after 
the  laft  Sitting  within  Tenn  to  ftay  Proceedings  on  Bail-Bond 
upon  Payment  of  Cofts.  Agar  for  Plaintiff  infilled,  that  the  Adion 
being  laid  in  MiddUfex^  and  the  Writ  returnable  the  firft  Return, 
Plaintiff  had  been  delayed  of  Trial,  and  the  Bail-Bond  ought  to 
Hand  as  a  Security;  but  it  appearing  that  no  Declaration  in  the  ori- 
.  ginal  Adion  had  been  delivered  de  bene  ejfe^  or  otherwife,  Plaintiff 
lias  delayed  himfelf,  and  the  Rule  mufl  be  made  abfolute. 

Calveraq  and  his  Wife  againji  Pinhero,  in  Debt  on 
Recognizance  as  Bail  for  Miranda,  in  a  Joint  Ac- 
tion for  an  Aflault  againft  Miranda  and  two  others. 
The  Pleadings  were  as  follows,  viz.  Mich.  13 
Geo.  2. 

PLaintiffs  fet  out  the  Recognizance  as  in  a  fcparate  A6Hon 
lagainft  MranJa,  with  Condition,  that  if  Judgment  fliould  be 
given  for  them  againft  ATiranday  he  fliould  pay  the  Condemnation- 
Money,  or  furrender,  £sff.  and  for  Breach  affigned,  that  although 
J'laintiffs  recovered  Judgment  againft  faid  Miranda  and  the  other 
two  Defendants ;  yet  Defendant  Miranda  did  not  pay  the  Condcm* 
nation-Money,  or  furrender,  ^c.  Defendant  plgads  Nul  tiel  Record 
of  the  Judgment  againft  Miranda^  taking  no  Notice  of  the  other 
Defendants.  Plaintiffs  reply,  that  there  is  a  Record  of  the  Judg- 
ment againft  Miranda  and  the  other  Defendants,  as  fet  forth  by  the 
Declaration,  and  deliver  the  Iffue,  giving  themfelves  a  Day  to  pro- 
duce the  Record.  Defendants  Attorney's  Clerk  received  this  liTue 
in  his  Mafter's  Abfence  ;  the  Maftcr  next  Day  returned  it,  and  de- 
livered a  Demurrer  to  the  Replication.  IVright  and  Draper  pr$ 
.^er^  urged  that  this  Demurrer  is  irregular  after  Iflue  joined  i^n 
Nul  tiel  Record.  The  Plaintiffs,  though  they  did  not  bring  the  Re- 
cord into  Court  at  the  Day  given  in  the  liTue-Book  laft  Term,  are 
intttled  to  have  a  new  Day  affigned  by  the  Court ;  and  a  Rule  was 
made  to  (hew  Caufe  why  the  Demurrer  fhould  not  be  fet  afide  ; 
why  Defendants  Attorney  Ihould  not  receive  the  Iffue  by  him  re- 
turned s  and  why  Plaintiffs  ihould  not  be  at  Liberty  to  verify  the 

Record^ 
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Record,  and  a  Day  be  appointed  for  that  Purpofe.  Eyre  came  to 
(hew  Caufc  for  Defendants,  and  argued  that  no  Iffue'is  joined  5  that 
one  Record  is  averred  by  PlaintiflFs,  and  another  denied  by  Defend- 
ants. Per  Cur':  The  Qucftion  is  not  whether  Ifluc  be  rightly  or 
legally  joined,  the  Plaintiffs  cannot  take  upon  them  to  judge  of  that 
Matter  :  Here  is  an  liTue  joined  ;  and  a  Demurrer  cannot  be  re- 
ceived after  IfTue  joined ;  if  no  proper  Iffue  be  joined,  Defendant 
may  take  Advantage  thereof  in  Arreft  of  Judgment,  The  Plaintifft 
may  continue  the  Day  for  bringing  in  the  Record  by  them  averred. 
Rule  abfolute. 


Hugh  Hunt  againjl  Hudfon  and  others* 

MOTION  in  the  Treafury  for  Ball  in  an  Adion  for  mefne  /^  ^^^ 
Profits,  after  a  Recovery  in  EjeSment,  upon  the  Leflbr  of 
t'he  PlaintiflPs  Affidavit  that  the  mefne  Profits  amounted  to  89  /• 
Bail  ordered  for  80  L    This  is  a  Caufe  of  A£^ion  which  is  bailable,^ 
or  not,  at  the'Difcretion  of  the  Court  or  a  Judge. 

Otway  againjl  Cokaync.     Trin.  13  &  14  Geo.  2. 

AFTER  PlaintiiFhad  been  delayed  of  Trial,  Defendant  jufti- 
fied  Bail,  and  obtained  a  Judge's  Order  to  ftay  Proceedings 
on  the  Bail-Bond,  upon  Payment  of  Cofts,  Cffr.  and  confenting  that 
the  Bail-Bond  fhould  ftand  as  PlaintifPs  Security.  Plaintiff  Reco- 
vered Judgment  in  the  Original  Adion,  and  then  renewed  his  Pro- 
ceedings, and  declared  on  the  Bail-Bond.  Defendant  pleaded  Com^ 
feruit  ad  diem ;  which  Plea  the  Court  ordered  to  be  fet  afide,  and 
gave  Plaintiff  Leave  to  enter  Judgment  on  the  Bail-Bond  immedi* 
ately,  but  ftayed  Execution  for  a  Week.  It  is  always  intended,  and  - 
ought  in  thefe  Cafes  to  be  expreffed,  That  Judgment  be  given , 
and  Execution  only  ftayed.  Bootk  for  Pljuntiffj  Jgar  for  Dc* 
fcndant* 


G  J  Ktttelbjr 
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Kettclby  ^z^j/V^  Woodcock.  ^lA  OSfoier,  In  Trea- 
fury.     Mich.  14  Geo.  2. 

'  A  Greemcnt  in  Writirtg  to  deliver  a  certain  Quantity  of  Goods 
^l\.  within  a  certain  Time,  at  the  Price  of  300/.  or  in  Default 
thereof,  that  Defendant  would  forfeit  and  pay  to  Plaintiff  100/.  Ac- 
tion brought  for  the  Penalty ;  and  upon  the  Queftion  of,  Bail  or  No 
Bail  i  the  Judges  were  of  Opinion  that  Defendant  ought  to  be 
held  to  Bail. 


Goftelow  againji  Wright. 

PLaintiff  brought  an  Adion  upon  the  Cafe  againft  Defendant 
who  appeared,  and  Plaintiff  recovered  Judgment,  and  then 
brought  Debt  on  the  Judgment,  and  held  Defendant  to  Bail,  and 
recovered  a  fecond  Judgment-  After  a  Ca.fa.  returned  againft  the 
Principal,  and  before  the  Return  of  the  Writ  in  an  A£Hon  of  Debt 
upon  the  Recognizance  againft  the  Bail  in  the  fecond  Adion,  the 
Court  was  moved  to  ftay  Proceedings  on  the  Recognizance,  pend««. 
ing  a  Writ  of  Error  brought  to  reverie  the  firft  Judgment ;  and 
upon  the  Bail's  confenting  to  give  Judgment  in  the  Adions  brought 
:igainft  them,  the  Rule  obtained  to  ftay  Proceedings  was  made  ab- 
folutc.    Burnett  for  the  Bail  \  Wynne  for  Plaintiff. 


Carlcton  againJI  Wilkinfon. 

DEfendant  was  outlawed  on  Special  Original,  and  upon  reverf- 
ing  ^e  Outlawry,  put  in  Bail  with  Condition,  as  ufual,  to 
appear  to  a  new  Original,  to  be  filed  within  two -Terms.  Plaintiff 
proceeded  to  Judgment,  and  Defendant  brought  a  Writ  of  Error  ; 
a  Motion  was  made  on  Behalf  of  the  Bail,  to  difchargc  dxeir  Recog- 
nizance, no  Original  having  been  filed  within  two  Terms ;  and  a 
Rule  made  to  fliew  Caufe ;  which  was  difcharged :  The  Bail  may 
plead  as  they  fliall  be  advifed.  Skinner  for  Plaintiff}  Jgar  for  De- 
fendant. 

ManniAg 


Manning  againjl  Williams. 

THIS  was  an  A^ion  brought  on  a  Bottomree-Bond^  and  the 
Queftion  was,  Bail,  or  No  Bail  ?  Two  Affidavits  for  Bail 
had  been  made  by  Alderman  WtUimott ;  the  firft  was,  That  the  AU 
derman  believed  Defendant  was  indebted  to  Plaintiff,  &fr.  which 
was  held  infufficient.  Where  the  Affidavit  is  made  by  a  third  Per- 
ibn,  it  muft  be  pofitive,  unlefs  in  the  Cafe  of  an  Executor,  &V. 
where  Belief  is  fufficient.  The  Alderman,  by  Leave  of  the  Courts 
made  a  fecond  Affidavit,  That  Defendant  was  indebted  to  Plaintifi^ 
&r.  if  the  Ship  &uffix  be  not  unavoidably  loft :  The  Ship  was 
agreed  to  be  loft,  and  Affidavits  were  read  on  both  Sides,  contro- 
verting the  Fa£^,  whether  the  Lofi  was  unavoidable,  or  not.  Per 
Cur* :  The  fecond  Affidavit  of  the  Alderman  is  prima  facte  fuffi^ 
cient  5  otherwife  there  could  be  no  Bail  on  Bottomree-Bonds  ;  liut 
die  Affidavits  ex  parte  defendentis  turn  the  Balance:  The  Alderman 
is  fupported  by  two  Perfons,  who  fwear  the  Ship  might  have  been 
laved  5  but  for  the  Defendant,  eleven  Perfons  (wear  the  Lofs  was 
unavoidable.  Rule  abfolute  for  Common  Appearance.  Skinner 
and  Belfieldfor  Plaintiff  j  Prime  and  Burnett  for  Defendant. 

Trcherne  againjl  Grcffingham.     Mich.  15  Geo.  2. 

PLaintiff,  after  having  recovered  Judgment  in  £je£bnent  againft 
the  Cafual  Ejedor  by  Default,  brought  this  Aftion  for  mefhe 
Profits,  wherein  he  had  obtained  a  Judge's  Order  to  hold  Defendant 
to  Bail ;  and,  by  Miftake,  made  his  Ac  etiam  in  Trefpafs  upon  the 
Cafe,  inftead  of  Trefpafs  only,  as  it  ought  to  have  been.  Defendant 
moved  for  a  Common  Appearance  ;  and  it  was  inflfted  on  Plain- 
tiff's Behalf,  that  Defendant  having  put  in  Bail  before  a  Judge  to 
the  Ac  etiam  in  Cafe,  was  now  too  late  to- apply.  After  fome  De- 
bate, Plaintiff  accepted  a  Common  Appearance.  It  was  obferved 
(per  Cur*)  that  thefe  Aftions  for  mefne  Profits,  (which  are  grown 
very  fafliionable)  tend  to  create  double  Expence.  Why  fliould  not 
Plaintiff  be  ready  at  the  Trial  of  the  Ejeftment  to  prove  his  Da- 
mages, which  may  be  recovered  in  that  Adion,  without  bringing  a 
iecond  for  mefiie  Profits.  The  true  Rule  as  to  the  Time  front 
which  mefne  Profits  are  to  be  recovered,  feems  to  be  where  Judg. 

G4  meAt 


88  IBatt,  &c. 

ment  is  againft  the  Cafual  Eje£tor,  from  the  Tiipe  of  the  Delivery 
of  Declarations  to  the  Tenants  in  Pofleffion,  or  from  the  Time  of 
an  aflual  Demand  of  Pofleffion  proved,  where  Judgment  is  againft 
the  Tenants  in  Pofleffion  (or  the  Landlord  defending  in  their  Stead) 
from  the  Oufter  admitted  by  the  Common  Confent  Rule  ;  but  in 
neither  Cafe  from  the  Demife,  t^irhich  may  be  laid  back  at  Plain- 
tiflF's  Pleafare.     Urlin  for  Defendant  j  Birch  for  Plaintiff, 


Elton  againji  Man  waring  5  Thomas  againjl  The  Same, 
In  Monmouthfhirc. 

Ct^JJefday  ^^  November^  Skinner  moved  to  juftify  Bail  for  Defen- 
"^  dant,  who  was  in  Cuftody,  upon  the  ufual  Affidavit ;  and  upon 
an  Affidavit  of  Notice  of  the  Juftification  ferved  on  Saturday  httj 
Birch  for  Plaintiffs  objcd  to  the  Shortiiefs  of  the  Notice,  and  that 
Plaintiffs  had  not  fufficient  Time  to  inquire  after  the  Bail.  But 
per  Cur* :  Two  Days  Notice  of  Juftification  is  the  general  Rule 
in  all  Cafes,  and  the  Bail  muft  be  allowed. 


Satchwell  againji  Lawes. 

PRoceedings  on  Bail-Bonds  flayed  for  Want  of  Notice  of  Ex- 
ception againft  the  Bail  put  in  before  a  Judge,  given  in  Wri- 
ting to  Defendant's  Attorney.  An  Exception  had  been  entered  in 
the  Filazer's  Book,  and  verbal  Notice  thereof  given  to  Defendant^ 
but  this  is  not  fufficient ;  'tis  neceffary  not  only  to  enter  an  Ex- 
ception in  the  Bail-Book,  but  alfo  to  gi/e  Notice  in  Writing  to  De- 
fcnd4nt's  Attorney.     IVilUs  for  Defendant  j  Skinner  for  Plaintiff, 


Newton  againji  Lewis.  > 

BAIL  on  an  -A  etiam^  Capias  ad  refpondendum^  and  Surrender 
of  the  Defendant  by  his  Bail  before  the  Return  of  the  Writ, 
were  held  to  be  irregular,  and  fet  afide.  Non  eji  inventus  may  be 
returned,  and  then  the  Bail  goes  for  nothing.  If  a  Cepi  Corpus  be 
returned,  Defendant,  at  the  I^eturn,  is  fuppofed  to  be  in  Cuftody 
^f  the  Court,  aud  then,  if  bailed,  tp  bp  4eliyercd  to  bis  B^l  j  and 

there 


|h«rc  can  be  no  Surrender  *till  after  that  Time.  It  has  been  held 
^  Contempt,  in  Banco  Regis,  for  the  Bail  below  to  become  Bail 
above,  and  render  the  Principal  before  the  Return  of  the  Writ.  But 
although  Defendant  is  to  be  remedied  with  refpefl:  to  his  Bail, 
PlaintifF  muft  not  be  prejudiced ;  the  Return  of  the  Writ  is  now 
pafTed.  Let  Defendant  be  brought  into  Court  by  Habeas  Otrpus^ 
and  the  Bail,  being  prefent,  fliall  have  Leave  to  render  him  de  novoi 
which  was  done  accordingly.     Prime  for  PlaintilFi  JVpne  for  the 

Rayncr  againft  Brough.     Eafter  15  Geo.  2. 

RULE  to  (hew  Caufe  why  a  Common  Appearance  fliould  not 
be  accepted  for  Defendant,  who  had  been  arretted  in  the 
County  Palatine  of  Durham ;  the  Sum  fworn  due  being  under  20/. 
made  abfolute.  For  PlaintifF  it  was  urged,  that  the  Statute  1 1  feT 
12  /i^.  3.  requiring  no  SherifFto  hold  to  Bail  in  Counties  Palatine, 
on  Procefs  out  of  Wejiminjier  Hall  under  20/.  was  virtually  repealed 
by  the  Statute  12  Geo.  2.  e.  29.  which  requires  Bail  in  all  Cafes 
where  Affidavit  fhall  be  made  that  the  Caufe  of  Aftion  amounts  to 
10/.  the  latter  being  a  general  Law,  and  extending  throughout 
Great  Britain  (Scotland  only  excepted.)  Per  Cur' :  Affirmative 
Words,  without  Negative,  are  not  fufficient  to  repeal  a  former 
Law ;  the  Nature  of  the  Cafe,  and  the  Intent  of  the  Legiflature, 
are  to  be  confidered.  Both  the  Statutes  have  the  fame  Title,  viz* 
To  prevent  vexatious  Arrefts,  and  both  were  made  in  Favour  of 
the  Liberty  of  the  Subjeft  5  they  may  (land  together.  In  County 
Palatine  20/.  muft  ttill  be  fworn  due  to  require 'Bail.  By  a  Rule 
of  this  Court,  Michaelmas  1654,  Bail  is  required  for  20/.  and  for 
no  lefs ;  And  though  a  Pra<5lice  was  introduced  in  Chief  Juftice 
North's  Time  to  hold  to  Bail  for  10/.  (Hijlory  of  the  Common  Pleas^ 
fol.  37.)  yet  the  old  Rule  remains  undifcharged.  Skinner  for  De- 
fendant %  BtlHeld  for  Plaintiff. 


Claxtoxv 


90  TBtdU  &c« 


Claxton,  AiSgnee  of  the  Sheriff,  agawj  Hyde  and  his 

Bail. 

DEfendant  moved,  that  the  Exception  agaTnft  the  Bail  in  the 
Original  A(5lion  might  be  ftruck  out,  and  the  Bail  recorded, 
that  he  might  verify  his  Plea  of  Comperuit  ad  Diem ;  infifting,  that 
the  fame  Bail  being  put  in  before  a  Judge  who  were  Bail  to  ||ie 
Sheriff,  and  PlaintiiF  having  taken  an  Affignnent  of  the  Bail-Bond, 
had  thereby  waived  his  Exception,  and  the  Bail  above  were  become 
abfolute.  A  Rule  was  made  to  ihew  Caufe.  Cafes  quoted  for  De« 
iendant,  Grojvenor  againft  SoameSj  6  Mo.  Hampfon  againft 

Sowery  Eajitr  1729.  Haman  againft  Bennett^  HiL  12  Geo.  2.  in 
B.  R.  Hambly  againft  Dowhartyy  Cafes  in  C.  B.  foL  6i.  ff^aljb 
againft  Haddock^  HiL  2  Geo,  2.  Upon  ihewing  Caufe,  it  was  urged 
for  the  PlaintiiF,  that  the  Pradice  of  this  Court  is  fettled  by  the  Rule 
of  Trin.  3  (^  4  Geo.  2.  Unlefs  Bail  be  perfeded,  (that  is  juftiiied 
in  Court)  within  four  Days  after  Exception,  Plaintiff  may  proceed 
on  Bail-Bond,  by  the  Rule  of  A£ch.  6  Geo.  2.  Plaintiff  may  except 
againft  the  Bail  above,  though  the  fame  as  to  the  Sheriff^  and  Or* 
mond  againft  Griffith^  HiL  7.  Geo.  2.  is  a  Cafe  in  Point.  Notes  of  Cafes 
foL  SI.  Per  Cur' :  Let  the  Rule  be  difcharged.  As  the  Pradicc 
of  this  Court  ftands  at  prefent.  Plaintiff  is  regular  to  proceed  upon 
the  Bail-Bond.  The  Alfignment  doth  not  admit  the  Sufficiency  of 
the  Bail.  The;  Sheriff  may  be  infufficient,  and  then,  if  Plaintiff 
cannot  proceed  on  the  Bail-Bond,  he  has  no  Remedy.^  Skinner^ 
Willes  and  Draper^  for  Defendant ;  Prime  and  Jgar  for  Plaintiff. 


Chrkc  againji  Harbin.     HiL  16  Geo.  2. 

Ti/fAY  20th  1742,  a  Writ  of  Ha.  cor.  returnable  immediate^ 
•* '^  was  lodged  at  the  Palace  Court,  to  remove  a  Plaint  from 
thence  into  this  Court;  and  nothing  further  was  done  till  20di 
November  laft  Term,  when  Plaintiff  ferved  Defendant  with  a 
Rule  to  put  in  Bail.  Defendant  infifted,  that  Plaintiff  (hould 
have  ferved  fuch  Rule  within  two  Terms  after  the  Ha.  cor. 
brought,  and  was  now  too  late.  The  Court  held.  That  if  De* 
fendant  had  put  in  Bail  upon  his  Ha.  cor.  without  ftaying  to  be 

forwarded 


forwarded  by  a  Rule  for  Bail,  and  Plaintiff  had  not  declared  within 
two  Terms  after  Bail  put  \n^  the  Caufe  would  have  been  out  of 
Court,  but  the  Rule  for  Bail  is  not  limited  to  any  particular  Time. 
Rule  to  fhew  Caufe  why  Proceedings  fliould  not  be  .ftayed,  was 
difcharged.    JSiV^^  for  Plaintiff  $  id^^arr  for  Defendant* 

Tribe  and  others,  AfSgnees,  &c.  of  a  Bankrupts  Ef- 
fects, agoing  Pratt*     Hil.  i6  Geo.  2. 

ONE  of  the  Plaintifis,  in  order  to  hold  Defendant  to  Bai!,  made 
an  Affidavit  that  Defendant  was  indebted  to  Plaintiffs  1300/. 
as  appeared  by  an  Account  under  the  Bankrupt's  Hand.  Defendant 
objeAed  to  this  Affidaviti  that  the  Account  referred  to  by  it,  wae 
not  annexed  or  produced ;  that  as  the  Bankrupt  was  living,  and 
under  the  Power  of  the  Affignees,  he  ought  to  have  made  die  Af« 
fidaviti  that  Plaintiff  who  makes  Affidavit,  does  not  fwear  he  be- 
lieves the  Sum  to  be  due ;  that  this  Cafe  differs  widely  from  that 
where  Plaintif  is  an  Executor  or  Adminiftrator,  who  (Teftator,  &c. 
being  dead)  can  only  fwear  to  Debts  as  they  appear  from  Securities 
or  Books  of  Account.  The  Court  thought  a  pofitive  Affidavit  of 
the  Debt  neceffary,  unlefs  it  had  appeared  that  the  Bankrupt  re- 
fiifed  to  make  the  (ame.  And  the  Rule  was  made  abfolute  for  z 
Common  Appearance.  Primt  for  Defendant  $  Skinner  for  Plaintiff. 


Seaber  againji  Powell.     Eaft.  16  Geo.  2. 

RULE  to  ihew  Caufe  why  Proeeedings  on  die  Bail-Bond 
ihould  not  be  ftayed  on  Payment  of  Cofts,  difcharged,  Plain* 
tiffhaving  been  delayed  of  Trial,  and  Defendant  and  his  Bail  re- 
fufing  to  con&nt  diat  the  Bail'-Bond  fliould  ftand  for  Plaindff^s 
Security.  Defendant  inflfted,  that  Plaintiff  not  having  declared 
ds  btm  tjfh  had  delayed  himfelf }  but  the  Writ  in  the  Original  Ac- 
tion being  returnable  laft  Term,  that  Objeftion  will  not  hold. 
Declarations  ii  htm  iffi  are  neceffiu'y  to  take  the  Advantage  of  the 
Term,  if  the  Writ  be  of  the  firft  or  fecond  Return,  where  De« 
fendant  is  to  plead  widiout  Imparlance  but  not  otherwifc*  Prinrn 
fKx  Plaintiffs  J^ar  for  Defendant* 

J4ifter 


9«  "Bail,  &c. 

Lifter  againft  Wainhoufe.     Trin.  i6  &  17  Geo.  2. 

PLaintiff  excepted  againft  the  Bail,  and  for  Want  of  a  Juftifi- 
cation  in  Time^  proceeded  upon  the  Bail-Bond.  A  Declt- 
ration  was  delivered  in  the  Original  Adion,  after  the  Time  for 
putting  in  Bail  expired,  as  a  Declaration  dc  bene  ejfe.  Defendant 
moved  to  ftay  Proceedings  on  the  Bail-Bond  5  infifting,  that  this 
DeclaraticHi  muft  be  looked  upon  as  delivered  in  Chief,  and  con- 
fcquently  as  a  Waver  of  the  Exception  ;  and  that  the  Demand  of 
a  Plea  confirms  it.  The  Court  over-ruled  the  firft  ObjeSion,  as  to 
the  Declaration,  but  held  the  Demand  of  a  Plea  to  be  a  Waver  «f 
the  Exception  \  'tis  admitting  Defendant  to  be  in  Court,  and  in  a 
Condition  to  plead.  Rule  abfolute  to  ftay  Proceedings  on  the  Bail* 
Bond.  Trime  for  PlaintiflF  j  Bootle  for  Defendant.  Juftice  Burnett 
jblus  in  Cur 9 

^  ^^  jfX  Jackfon  againjl  Knight. 

AFTER  final  Judgment,  Defendant  put  in  and  juftificd 
Bail,  and  obtained  a  Rule  to  ftiew  Caufe  why  a  Superfedeas 
{hould  not  iflue  to  difcharge  him  out  of  Cuftody.  The  Court 
difcharged  the  Rule.  After  final  Judgment  'tis  too  late  to  put 
in  Bail;  the  Recognizance  of  Bail  plainly  imports  that  it 
muft  be  entered  into  before  Defendant  be  condemned  in  the 
A£lion. 

Francis  againji  Taylor.     Hil.  17  Geo.  2. 

A  Bail-Bond  taken  upon  a  Capias  ad  refpondendum  fued  out  cf 
this  Court,  was  affigned  by  the  Sheriff  to  Plaintiff;  and 
Bail  above  not  being  put  in  within  the  limited  Time,  Plaintiff's 
Attorney,  for  the  Sake  of  ferving  the  Bail  with  Procefs  within 
laft  Term,  put  the  Bail-Bond  in  Suit  in  the  Court  of  King's 
Bench,  where  his  Writ  was  returnable  on  the  quarto  die  poft  (tht 
laft  general  Return  in  this  Court  within  laft  Term  being  then 
expired.)  The  Court  thought  this  Proceeding  unwarrantable. 
By  an  old  Rule,  Attornies  of  this  Court  are  ordered  not  to 
l>ring  Anions  in   other  Courts  \    and  the  AA   of   Parliament 

dire^Dg 


dircfting  the  Affignmcnt  of  Bail-Bonds,  gives  the  Court,  after 
fuch  Bonds  are  put  in  Suit,  an  equitable  Jurifdidion  to  ftay 
Proceedings,  and  to  let  a  Defendant  in  to  try  the  Merits  of  the 
Original  Aftion,  upon  reafonable  Terms ;  which  Jurifdi3ion 
cannot  be  exercifed,  unlefs  the  Original  Adion,  and  the  Pro* 
ceedings  upon  the  Bail-Bond,  were  in  the  fame  Court,  The 
Rule  to  fet  afide  the  Proceedings  upon  the  Bail-Bond  was 
made  abfolute,  with  Cofts,  by  Confent  of  Plaintiff  and  his 
Attorney.  Skinner  for  Defendant}  Prime  for  PlaintifF  and  his 
Attorney. 


Malland  againjl  Jenkins. 

TO  a  Sci. facias  on  a  Recognisance  of  Bail  on  a  Writ  of 
Error,  not  fetting  forth  the  Condition  of  the  Recognizance, 
Defendant  pleaded  Nul  tiel  Record^  and  Iffue  being  joined  thereon. 
Defendant  infiftcd,  That  the  Record  of  the  Recognizance,  with 
a  Condition  fubjoined,  was  not  a  Verification  of  the  Recogni- 
zance, without  Condition  fet  forth  in  the  Scire  facias  j  That  the 
Condition  is  Part  of  the  Recognizance  itfcif,  and  doth  not  ope- 
rate by  Way  of  Defeazance.  Mr.  Warden  (an  Affiftant  to  the 
Clerk  of  the  Errors)  reported,  That  this  Scire  facias  is  made  out 
by  the  Clerk  of  the  -Errors,  and  not  by  the  Plaintiff's  Attorney  ; 
That  he  has  known  the  Office  fixteen  Years,  and  the  Scire  facias 
has  always  been  as  in  this  Cafe,  without  fetting  forth  the  Condi- 
tion of  the  Recognizance ;  That  the  Condition  of  the  Recogni- 
zance in  Error  is  not  incorporated,  as  it  is  in  a  Recognizance  of 
Bail  on  a  Capias  ad  refpondendunty  but  is  fubfcribed  by  Way  of  De- 
feazance. The  Court  held  the  Scire  facias  good,  and  gave  Judg- 
ment for  the  Plaintiff  on  the  Iffue  of  No  fuch  Record.  The  Re- 
cognizance  and  Condition,  in  this  Cafe,  are  two  diflinA  Re- 
cords. 

Books  and  Cafes  quoted  by  the  Counfel :  Lill/s  EnU  557.  Offi^ 
etna  Brevium  a62,  269,  284.  Perry  againft  Collins^  Trin.  lO  {? 
II  Geo,  2.'  Crofs  againft  Porter^  Mich.  11  Geo.  2.  Agar  for  Plain- 
tiiF|  Hayward  for  Defendant. 


Smithfon^ 


94  T^^iU  &c. 

Smithfon^  Baronet,  Affignec,  &c.  againji  Thomas. 
Smith,  Gent,  an  Attorney.     Eafter  17  Geo.  2. 

Tj^llEam  Smithj  Gent.  Defendant  in  the  Original  A£Kon,  was 
^'^  fued  by  the  Addition  of  CUrk^  and  entered  into  a  Bail-Bond 
by  that  Addition.  Bail  above  was  put  in  within  due  Time  for 
William  Smithy  Gent,  who  was  arretted  by  the  Name  and  Addition 
oi  WilUam  Smithy  Qerk 'y  and  Plaintiff  having  excepted  againft  the 
Bail,  theyjuttified  in  Court;  PlaintifF declared  J^  bene  ejft  in  the 
Original  Adion,  and  Defendant  pleaded  in  Abatement  within 
Time.  Plaintiff  took  the  Plea  out  of  the  Office,  ftayed  Proceed- 
ings near  twelve  Months,  and  then  ^led  a  Bill  as  Aflignee  of  the 
Sherifl^  againft  Thomas  Smithy  Gent,  an  Attorney,  one  of  the  Bail  in 
the  Bail-Bond ;  infifting,  that  Defendant  in  the  Original  Adion 
was  eftopped  from  pleading  in  Abatement ;  that  the  Bail  put  in  as 
above,  is  no  Bail  for  ff^lliam  Smithy  Clerk  i  and  that  Defendant 
ought  to  he  left  to  his  Plea  oi  Comperuit  ad  diem.  The  Court 
thought  the  Application  by  Motion  proper ;  and  that  the* original 
Defendant  was  not  eftopped  from  pleading  in  Abatement  by  the 
Bail-Bond,  which  muft  be  prout  the  Writ.  That  the  Manner  he 
purfued  of  putting  in  Bail,  is  the  conftant  regular  Method,  and  the 
only  Way  to  (ave  the  Advantage  of  pleading  in  Abatement.  Rule 
abfolute  to  ftay  Proceedings,  with  Cofts.  IVilUs  and  BootU  for 
Plaintiff^  Prime  for  Defendant. 


DavieSy  Executor,  i^^tfii^  Leckie.  Mich.  18  Geo.  2.^ 

THIS  was  an  A6lion  of  Debt  brought  on  a  Judgment  recover- 
ed in  the  Palace  Court.  Defendant  moved  for  a  Commoa 
Appearance ;  infifting,  that  as  Bail  was  filed  in  the  Action  wherein 
Judgment  had  been  obtained  in  the  Palace  Court,  no  Bail  ought  to 
be  required  in  this  Action.  The  Court  refufed  to  order  a  CommoA 
Appearaocei  Plaintiff  havijig  no  Bail  in  this  Court  before. 


Studwdft 


IBail,  '&c^  ^5 


Studwell  againji  Bunton.     Hil.  i8  Geo.  2. 

DEfkndant  being  a  Seaman,  in  a£hial  Service  of  the  King,  vru 
arrefted,  and  held  to  Bail  in  the  Palace  Court ;  he  removed 
the  Adion  by  Ha.  torpusj  and  was  difcharged  by  this  Court  on  z 
Common  Appearance  fecundum  Stat,  i  Geo.  2.  cap.  14,  the  Debt 
being  under  20  /.  PlaintiflF  objeAed,  that  Defendant  had  abfented 
from  the  King's  Service  two  Dajrs  after  his  Time  of  Leave  given* 
But  the  Court  held,  that  the  Service  continues  whilft  Defendant's 
Name  remains  in  the  Ship  Books,  Draper  for  Defendant  i  Skitmer 
Jbr  Plaintiff. 


Wilcox  againji  Proffer  and  others.  Eafter  i8  Geo.  2* 

RULE  abfolute  to  quafi  two  Writs  of  Set.  facias  returned  iV?- 
bd  againft  Bail,  who  had  rendered  the  Principal  after  Judg- 
ment. The  Ca.fa.  againft  the  Principal,  and  the  firft  Sci.fa.  bear* 
ing  Tefte  on  one  and  the  fame  Day,  viz.  23d  October  laft.  WiUes 
for  Pefendant }  Birch  for  Plaintiff. 

Paris  againji  Stroud  and  his  Wife,  ^udru  ^ttC  ./^  fb^ 

PLaintiff  made  Affidavit  for  Bail,  That  Defendants,  or  one  oi//^,/^  X^^-t 
them,  are  indebted  for  Board,  Clothes,  Jewels,  itc.  provided  ^ 

ibr  the  Wife ;  Defendant  the  Hufband,  an  In&nt,  moved  for  a  Com- 
mon Appearance.  The  Court  held,  that  if  an  Infant  marries  a  Wo* 
man  of  full  Age,  (as  in  this  Cafe)  he  is  liable  to  her  Debts  ;  but 
thought  Plaintiff's  Affidavit  not  fufficiently  certain.  Plaintiff  had 
Leave  to  make  a  new  Affidavit,  and  explain  what  was  due  before 
Defendant  the  Wife  was  of  Age,  and  what  after  5  and  whethei  the 
Pebt,  or  any  Part,  became  due  before  the  Marriage,  or  after.  Plain- 
tiff made  a  new  Affidavit  accordingly;  and  the  Sum  for  which  Bail 
was  to  be  given  was  moderated  at  a  Judge's  Chamber.  Skinner 
and  fnihs  (qt  Defendant }  Draper  for  Plaintiff. 


Nutkinsy 


9*  10afl,  &c. 

Nutkins,  Executor,  tf^tfm/?  Wakin.  Hil.  19  Geo.  2. 

Judgment  in  A£lion  on  Bail-Bond,  figncd  two  Days  after 
PlaintifPs  Death,  and  the  Suit  thereby  abated  ;  PlaintifF  gave 
Defendant  Time  to  plead,  and  died  before  that  Time  expired. 
Now  the  Bail-Bond  was  put  in  Suit  by  the  Executor  of  the  late 
Plaintiff  deceafed,  and  Defendant  applied  to  ftay  Proceedings.  The 
Capias  in  the  Original  A£lioa  was  returnable  Tres  Mich,  and 
Plaintiff  might  have  had  Judgment  in  his  Life-time,  if  Defendant 
had  not  made  Default,  by  not  putting  in  Bail  above.  Proceedings 
fiayed  in  the  Original  ASion,  and  on  the  Bail-Bond,  on  Payment 
of  43/.  agreed  to  be  the  Debt  and  Cofls  in  the  Original  Aftion  and 
in  this  Action.  No  Cofts  in  the  firft  Action  on  Bail-Bond,  where- 
in there  was  no  Default  by  Defendant,  Prime  and  Draper  for 
Plaintiff;  Hayward  for  Defendant. 

Lawford  againfi  Gardiner  and  his  Wife.    Eaftcr  19 

Geo.  2. 

BOTH  Defendants  arrcfted  for  a  Debt  due  from  the  Wife 
dumfola  ;  Bail  above  put  in  for  both,  and  both  rendered  to 
the  Fleet  in  Difcharge  of  Bail,  Motion  to  difcharge  the  Wife,  de- 
tained by  mefne  Procefs,  not  in  Execution.  If  the  Wife  had  been 
arretted  before  the  Hulband,  {he  muft  have  been  difcharged  on 
Common  Appearance  ;  after  the  Hufband  is  arretted  flie  cannot  be 
taken  into  Cuttody  again.  Cafe  of  Liberty.  Rule  abfolute  to  dif- 
charge the  Wife  by  Superfedeas^  on  entering  Common  Appearance. 
Mr.  Juttice  Burnett  contra:  Birch  for  Defendant  the  Wife  j  Leeds 
for  Plaintiff, 

FoUett  againji  Trill  and  Bowen,   Bail  fur  Powell. 
Mich.  20  Geo.  2. 

PLaintiff  recovered  Judgment  in  the  Original  A£tion  broug;ht 
in  this  Court,  and  laid  in  the  County  of  Surry.  Bail  had 
been  taken  before  a  Judge,  and  after  Judgment  and  Ca.  fa.  re- 
turned againtt  the  Principal,  Non  eft  inventus ;  Sci.  fa**s  againft 
die  Bail  on  the  Recognisance  were  brought  in  Surrj^  and  after 

two 


two  NichlU  returned,  Execution  was  awarded,  and  the  Goods  of  the 
Bail  taken  per  Fi.fa.  Objeacd  by  the  Bail,  that  the  Sci^fa.  ought 
to  have  been  brought  in  the  County  of  Mtddlefixy  and  not  elfcwhere; 
the  Caption  appearing  by  the  Record  of  the  Recognizance  to  be  be-* 
fore  the  Chief  Juftice  and  his  Brethren,  in  Court,  as  the  Entry  al« 
ways  is  of  a  BaU  on  Cepi  Corpus  taken  before  a  Judge  at  his  Cham- 
bers. Rule  to  (hew  Caufe  why  the  Award  of  Execution  and  /?• 
fa,  ihould  not  be  fet  aiide,  with  Cofts*  The  Court,  after  hearing 
Counfel  on  both  Sides,  held  the  ObjeAion  good,  and  made  the  Rule 
ablblute,  without  Co(b«  Where  the  Caption  of  the  Recognizance 
appears  to  be  in  another  County,  and  is  afterwards  inrolled  in  Miim 
dUfiXy  (as  in  fome  other  Caies)  the  Set.  fa.  may  be  in  either 
County ;  but  where  the  Caption  appears  by  the  Record  to  be  in 
AftddUfeXy  the  ScLfa.  muft  be  in  Middkfex  alfo,  and  not  elfewhere. 
A  ScLfa.  to  revive  a  Judgment  is  a  Continuance  of  the  Suit,  and 
muft  be  brought  in  that  County  where  the  original  Action  is  laid. 
A  ScLfa.  againft  Bail  is  the  firft  Proceeding.  Men  12.  Mod* 
Cafes  in  Law  and  Equity  290.  Lutw.  1282^  1287.  Dabon  againft 
Teafdaliy  in  this  Court,  Eajler  2  Geo.  2.     2  Sali»  564. 

N.  B.  Several  of  the  Filazers  attended,  and  reported  the  Prac- 
tice as  the  Court  held  it  to  be  ,  and  that  Filazer  by  whom  the  Bail- 
piece  is  filed,  and  who  enters  the  Record  of  the  Recognizance  oa 
his  Roll,  makes  out  the  firft  Sci.fa.  into  Middltfexy  or  other  proper 
County,  as  the  Cafe  requires ;  the  fecond  Sci.fa.  (when  neceflary) 
is  figned  by  the  Prothonotary.  WiUts  ioi  Defendant  \  BodtU  lot 
Plaintiff. 

Fuit  tenus  Hil.  44  EUz.  per  4  Juft,  q'  Sci.fa.  fup.  Ricogn.  p't 
ijfuer  al  Vic.  del  lieu  ou  le  Caption  fuit.  Et  q*  n^ejt  afcum  neceffity 
q*  il  iffera  al  Vic.  Midd.  ou  eji  inrole  provifo  q*  le  Entrie  foitfait  ac^ 
cor^U  Vide  Jimile  fup.  Recogn.  captl  coram  J.  Dyer  apud  Cajhrum 
Lincoln.  Hil  6  Eli%.  Rot.  1887.  Pafch.  35  ff.  6.  Rot.  37.  (7.  S. 
Sujf.  Recogn.  to  pay  Money  to  one,  taken  by  Pryfoty  C.  J.  at  Stu 
£dmund*s  Bury.    Offic.  Brcv.fo.  17.  Iffi.  316.    H^^  195. 


B  Littlftoi^ 
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Littleton,  Executor,  agatnji  Hanfon,      Mich.    20 

Geo.  2. 

PLaintlff  moved  for  Leave  to  take  out  Execution,  no  Bail  being 
put  in,  or  Writ  of  Error  brought  by  Defendant  j  and  the  Ac- 
tion being  in  Debt  on  Bond,  conditioned  only  for  Payment  of  Mo- 
ney,  according  to  the  true  Intent  and  Meaning  of  an  Indenture,  and 
not  Performance  of  Covenants ;  alfo  Rule  to  fhew  Caufc.  Upon 
(hewing  Caufe,  Lucas  againft  Armftrongy  Mich.  I2  Geo.  2.  was 
cjuoted.  And  the  Court  held,  That  by  the  Statute  3  Jac.  cap.  8. 
j^ail  was  required.  If  the  Bond  had  been  gencrairy  for  Performance 
of  Covenants  in  an  Indenture,  and  the  only  Covenant  in  that  In- 
denture for  Payment  of  Money,  Bail  muft  be  given  on  Writ  of 
Error.  Time  was  given  to  Defendant  to  put  in  Bail.  Hayward 
.  for  Plaintiff. 


Poor  dgainji  Coulthurft.     Hilary  20  Geo.  2. 

DEfendant,  who  had  been  arretted  by  a  Tejiat*  Capias  from  Lon* 
don  into  Devonjhirtj  returnable  the  firft  of  laft  Term,  now 
perfected  Bail,  and  moved  to  ftay  Proceedings  on  the  Bail-Bond,  on 
Payment  of  Cofts ;  infifting,  that  as  no  Declaration  in  the  original 
A£tion  had  been  delivered  dc  bene  ejfe^  Plaintiff  had  not  loft  a  Trial, 
and  therefore  the  Bail -Bond  ought  not  to  ftand  as  a  Security.  Tlie 
Court  held,  That  as  Plaintiff  might  have  tried  his  Caufe  laft  Term 
without  a  Declaration  de.bene  ejfty  he  has  been  delayed  of  Trial. 
Rule,  by  Confcnt,  to  ftay  Proceedings  on  Bail-Bond  on  Payment  of 
Cofts,  Pleading  the  General  llTue,  and  Taking  fliort  Notice  of 
Trial  at  the  Sitting  after  Term ;  Bail-Bond  to  ftand  as  a  Security, 
and  whenever  that  is  the  Cafe,  it  is  underftood  tliat  Plaintiff  may  at 
pleafure  fign  Judgments  in  the  Aftions  on  the  Bail-Bond.  £00/// 
for  Defendant  \  Prime  for  Plaintiff. 


D 


Peefton  againji  Trzcy,  Efq;  4th  FeAr. 

Efendant  arrefted  laft  T^rm,  but  no  Bail-Bond  taken ;  Ae 
Sheriff  being  called  on,  returned  a  Cepi  Corpus  i  and  being 

ferved 
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ferved  with  a  peremptory  Rule  to  bring  in  the  Body,  Bail  was  Ycller-i'" 
day  perfe£ied  in  Court }  the  Rule  to  bring  in -the  Body  difcbarged. 

Note ;  The  Time  for  bringing  in  the  Body  being  expired,  and 
Plaintiff  intided  t6  move  for  an  Attachment  before  the  Bail  per* 
feded,  the  Sheriff  was  ordered  to  pay  the  Cods  of  the  Application 
againft  him.     Hajward. 

Baikervillc,    Efquire,   againji   Chaffcy.     Eaftcr   20 

Geo.  2. 

In  Error.  /^BjcSed  to  one  of  the  Bail,  that  he  was  a  Palace 
V^  Court  OMcer ;  but  over-ruled,  and  the  Bail  aU 
lowed.  The  Rule  of  this  Court  to  prevent  Sheriffs  Officers,  and 
other  Perfons  concerned  in  the  Execution  of  Proccfs,  from  being 
Bail,  extends  only  to  Proccfs  of  this  Court,  whereon  Defendants 
having  been  bailed  by  the  Officers  who  arrefted  them,  were  greatly 
impofed  on  and  abufed.  (Abfente  Capiiali  Jujltc*)  Agar  fat  Plain- 
tiff in  Error ;  Hayward  for  Defendant  in  Error. 


Caftell  agmnji  Grave,  one,  &c,  on  a  Bail-Bond.  Mich.. 
21  Geo.  2, 

THE  Court  ordered  all  Proceedings  to  Tie  ftayed;  it  appear- 
ing, that  the  Defendant  in  the  original  A^ion  died  before 
Judgment  could  have  been  obtained  thereon  againft  him.  BootU  £<9t 
Defendant ;  Prime  for  Plaintiff. 


Evening  againji  Spoarman.     Mich*  22  Geo.  2. 

DEfendant  was  arrefted  26th  Mtty  1747,  and  gave  a  Bail-Bon^ 
but  died  without  putting  in  Bail  above.  Plaintiff  lay  fliK 
till  twelve  Months  after  the  Arreft,  and  then  took  an  AlHgnment  of 
and  put  the  Bail-Bond  in  Suit  The  Bail  moved  to  ftay  Proceed^ 
lags,  and  obtained  a  Rule  to  (hew  Caufe,  which  was  now  difcharged; 
it  appearing,  that  if  Defendant  had  put  in  Bail  in  Time,  he  lived 
long  enough  for  PJamtiff  to  have  proceeded  to  Trial,  and  to  have 

H  2  had 
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had  Judgment  and  Execution  in  his  Life-time*    Pook  for  the  Ball ; 
BntU  for  the  Plaintiff. 


Holland,  an  Attorney,  ^g^^^ft  Erelkine.  Same  Term. 

RULE  to  Ihew  Cauie  why  a  Common  Appearance  (hould  not 
be  accepted  for  Defendant,  as  a  Feme  Covert,  difchargcd. 
Where  the  Marriage  is  clearly  made  out,  the  Court  will  order  a 
Common  Appearance ;  but  in  this  Cafe,  Defendant  appears  to  have 
aded  as  a  Feme  Sole  for  twelve  Years,  which  makes  the  Matter 
doubtfuU    Prime  for  Defendant ;  Booth  and  Poole  for  Plaintiff. 


Eafter  22  Geo.  2. 

THE  producing  a  Duplicate  of  Defendant's  Difcharge  as  a 
Fugitive,  held  fufficient ;  and  Affidavits  on  PlaintifPs  Part,  to 
Ihew  that  Defendant  was  not  abroad  beyond  the  Seas  ift  January 
1747,  refufed  to  be  read.  This  fhould  have  been  objeAed  at  the 
Seflions :  It  may  be  pleaded,  but  cannot  be  entered  into  on  die 
Queftion  of.  Bail  or  No  Bail  ?  Rule  made  in  the  Treafury  for  a 
Common  Appearance. 


Swarbrcck  agalnjl  Wheeler.     Mich.  23  Geo.  2. 

AFfidavit  for  Bail  made  by  a  third  Perfon,  That  Defendant  Was 
Indebted  to  Plaintiff  500/.  and  upwards,  as  appears  by  a  ftated 
Account,  attefted  by  the  Conful  at  Oporto.  Obje£ted  to  by  Defend* 
ant  as  infufficient ;  but  the  Defe£l  being  fupplied  by  a  fubfequent* 
Affidavit  of  Defendant's  acknowledging  the  ftated  Account,  Rule 
to  fliew  Caufe  why  a  Common  Appearance,  was  difcharged.  Prim 
for  Dc Andant  \  mUes  for  Plaintiff. 


Knigbt 
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Kjiight  agatnji  Rcmy. 

DEfendant  having  produced  bis  Certificate  as  a  Bankrupti  al- 
lowed and  confirmed,  moved  for  a  Common  Appearance  in 
this  Adion,  which  was  Debt  on  Bond  for  Payment  of  Money  by  In- 
Aallmehts,  fome  of  which  were  not  payable  till  a(ter  die  Bankruptcy; 
and  the  Queftion  was,  Whether  this  be  a  Debt  difcharged  by  die 
Certificate,  or  not  ?  After  the  firft  Default  of  Payment,  the  Bond  is 
forfeited,  and  the  Penalty  is  the  Debt  in  Law.  The  Court  will  not 
enter  nicely  into  the  Matter  on  Bail  or  No  Bail.  Rule  for  Com* 
mon  Appearance.    Prime  for  Defendant  \  WiUa  for  Plaintiff* 

Fowlis,  Efquire,  agatnji  Grofvenor.  Hilary,  23  Geo.  2. 

THE  Capias  ad  rejpondindum  was  returnable  15  Mart.  Iaft« 
4th  Dec.  Bail  was  put  in  before  a  Judge,  ydi  Dec.  Plaintiff 
excepted  againft  the  Bail,  and  15th  Dec.  put  the  Bail*Bond  in  Suit 
for  Want  of  a  Juftification  within  four  Days  after  Exception,  be- 
fore a  Judge  at  his  Chambers,  or  Time  obtained  to  perfedl  Bail ; 
infifting,  that  though  the  Exception  was  in  Time  of  Vacation,  De- 
fendant ought  to  have  done  every  Thing  in  his  Power  towards  per- 
fe£ling  the  Bail.  The  Court  held,  That  a  Juftification  before  a 
Judge  is  no  Juftification,  but  by  Plaindff^s  Confent.  That  by  the 
General  Rule  of  Court,  requiring  Bail  to  be  perfe£led  within  four 
Days  after  Exception,  muft  be  meant  the  next  four  Days  in  Term. 
The  Bail  in  this  Cafe  were  juftified  in  Court  the  fecondDay  of  this 
Term.  The  fair  Way  would  be  to  give  Notice  of  a  Juftification 
in  Court  within  four  Days  after  Exception,  but  'tis  not  requifite^ 
two  Days  Notice  is  fufficient.  Rule  abfolute  to  ftay  Proceedings 
on  Bail-Bond,  without  Cdfts.  Prime  for  Defendant  3  Leeds  for 
Plaintiff. 

Gofwell,  one,  &c.  agatnji  Hunt.     Eafter  23  Geo.  a. 

DEfendant  having  put  in  Bail  before  a  Judge,  Plaintiff  gave 
Notice  of  an  Exception  againft  them,  (but  did  not  enter  his 
Exception  on  the  Bail-piece)  and  for  Want  of  ^  Juftification  in 

H  J  Court,^ 
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Court,  fenrcd  the  Sheriff  with  a  peremptory  Rule  to  bring  in  the 
Defendant's  Body  within  fix  Days,  for  Want  whereof  Plaintiff 
moved  for  an  Attachment  againft  him.  The  Court  held,  That  an 
Exception  in  Writing  on  the  Bail-piece,  and  Notice  thereof  Xo  De- 
fendant's Attorney,  are  both  neceflary }  and  that,  for  Want  of  the 
former,  the  Bail  (which  had  flood  more  than  twenty  Days  without 
an  Exception  entered)  was  become  abfolute,  and  ordered  Proceed- 
ings againfl  the  Sheriff  to  be  flayed.     fTilles  for  Plaintiff. 


Hooper  againji  Comings, 

THE  Bail,  who  refided  in  the  Country,  entered  into  Recog- 
nizance before  Mr.  Juftice  Birch  in  Town,  and  being  ex» 
cepted  againfl,  fent  up  an  Affidavit  of  Sufficiency,  They  were  per- 
mitted to  juflify  by  that  Affidavit,  without  attending  perfonally.  No 
Qppofition  made  on  Plaintiff^s  Part.    PooU  for  Def^ndiuit. 


Price  and  another  againji  Street, 

PLalntiff  ferved  Cooper^  late  Sheriff,  with  peremptory  Rule  to 
bring  Defendant's  Body  into  Court  within  fix  Days ;  where^ 
upon  Defendant  put  in  Bail,  and  juftiiied  de  bene  ejfe  before  a  Judge, 
and  for  want  of  an  Exception  within  twenty  Days,  the  Bail  became 
abfolute.  Plaintiff  infifted,  that  tho'  no  Exception  was  taken,  yet 
the  Bail  ought  to  have  been  perfected  by  Jufliflcation  in  Court 
(which  is  bringing  in  the  Body)  within  the  fix  Days  limited  by  the 
Rule  :  But  the  Court  held  othcrwife.  Rule  on  late  Sheriff  to  fhew 
Caufe  why  Attachment,  difch4rged.  Booth  for  late  Sberiffj  IVilla 
for  Plaintiff* 


Baxter  againji  Overton.     Hil,  24  Geo.  a. 

DEfendant  produced  a  Duplicate  of  his  Difchai^e  as  an  ia« 
folvent  Debtor,  and  after  having  put  in  Bail  before  a  Judge^ 
.  moved  in  the  Treafury  to  be  difcharged  on  entering  a  Common 
Appearance  i  which,  upon  hearing  die  Attornies  on  both  Sides» 
«m  graotcd,  and  the  Sail -piece  ordered  to  be  vacated,    Dclitpdant 

being 
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being  confidered  as  in  Cuftody  of  bis  Bail,  and  his  Perfon  being  by 
the  Sutute  to  be  difcharged. 


Htttchinfon  againji  HardcafUe.     Eafter  24  Geo.  2. 

WRIT  returnable  hik  Michaelmas  Ttrm%  Bail  was  taken 
before  a  Commiffioncr  in  the  Country ;  Notice  thereof 
given  to  Plaintiff's  Attorney  there,  and  the  Bail-piece  tranfmitted 
to  London  to  Defendant's  Agent  j  he  incautioufly  filed  it  with  the 
Filazer,  (who  as  incautioufly  received  it,  without  firft  being  allow- 
ed by  a  Judge.)  Plaintiff  lay  by  till  after  laft  Affizes,  and  then  took 
an  Affignment  of^  and  put  the  Bail-Bond  in  Suit.  The  Court  or« 
dered  the  Filazer  to  attend  a  Judge  for  his  Allocatur  %  gave  Plaint!^ 
Leave  to  except  againft  the  Bail,  if  he  thought  fit,  and  flayed  Pro- 
ceedings on  the  Bail-Bond  upon  Payment  of  Cofts.  Plaintiff's 
Counfel  urged,  that  he  had  been  delayed,  and  loft  a  Trial ;  but  fuck 
Delay  is  through  his  own  Laches ;  he  might  have  put  the  BaiU 
Bond  in  Suit  much  earlier  than  he  did«  Prime  and  JVilles  for  De-» 
fendanti  BooiU  for  Plaintiff. 

Roe,  on  the  Demife  of  Fenwick,  and  others,  againji 
Pearfon,  in  Ejediment  in  Error.  Eafter  24  Geo.  2. 

Motion  to  ftay  Proceedings  by  Defendant  in  Error  for  Want 
of  better  Bail,  Plaintiff  in  Error  having  entered  into  a  Re- 
cognizance, purfuant  to  the  Statute  16  i^T  17  Car.  a.  in  the  Value  of 
two  Years  mefne  Profits  only,  and  double  Cofts.  Objcfted,  That 
by  the  Pradlice  of  this  Court,  the  Recognizance  ought  to  be  in  the 
Value  of  two  Years  and  a  Half  mefne  Profits,  though  in  the  King's 
Bench  two  Years  Value  is  fufEcient.  The  Statute  leaves  the  Sum  to 
the  Difcretion  of  the  Court,  and  gives  a  Writ  of  Enquiry  .is  to  mefne 
Profits  and  Damages.  -The  Court  thought  two  Years  Value  a  rea- 
fonable  Sum,  and  ftayed  Proceedings  on  the  Judgment  pending  the 
Writ  of  Error ;  made  a  general  Rule,  that  for  the  future  thcfc  Re- 
cognizances ihall  be  uken  in  the  Value  of  two  Years  Profits  and 
double  Cofts.     Booth  for  Defendant  i  Book  for  Plaintiff  in  Error. 


H*  Ray 
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Ray  and  others  againji  Hufley. 

RULE  made  abfolute  (on  Affidavits  of  Service,  no  Caufe  being; 
(hewn  to  the  contrary)  for  Leave  to  enter  an  Exoneretur  on 
the  Recognizance  of  Bail.  Defendant,  pending  the  Adion  having 
becoqie  a  Bankrupt,  and  obtained  his  Certificate  allowed  and  con- 
firmed,   fd^fi^  for  Defendant, 

N,  B.  This  had  been  done  in  the  King's  Bench }  'tis  a  new 
Practice,  introduced  to  diicharge  the  Bail  in  a  fummary  Way,  with- 
out putting  them  to  the  Trouble  and  Charge  of  furrendering  the 
Principal,  as  formerly;  though  by  the  Bankrupt  AA  5  Geo.  2. 
Pov^cr  is  given  to  a  Judge  to  order  the  Bankrupt,  ^fter  fuch  Sur- 
render, to  be  ^ifch^gedt 

Wilfon  and  others  againji  Lafortune.   Trin.  34  &  2  5 

Geo,  2, 

PLalntiiF,  af^er  a  Ca.  fa.  returned  againft  the  Principal,  filed  a 
Bill  in  an  Adlion  of  Debt  on  the  Recognizance  againft  fTiall^ 
mi  Attorney,  one  of  the  Bail  firft  put  in,  ( though  after  Exception 
two  other  Bail  juftified  in  Court)  and  fued  out  Procefs  againft  C,  Z>« 
another  of  the  Bail,  on  "whom  the  Procefs  was  ferved  two  Days 
*  only  before  the  Return,  (though  four  Days  arc  requifite.)  On 
Motion  of  Bootte  for  ff^all  and  C.  D.  the  Court  made  a  Rule  for 
Plaintiff  to  (hew  Caufe  why  Proceedings  againft  fVall  and  C.  A 
fiiould  not  be  ftayed*  On  fbewing  Caufe,  the  Court  held,  in  an*, 
fwer  it  an  Objedion  of  PlaintifPs  Counfel,  that  the  Affidavit  \7ais 
properly  intitled  in  this  the  Original  Afiion.  That  the  proceeding 
againft  JVall  as  an  Attorney,  by  Bill,  of  which  he  copiplained,  was 
not  irregular ;  but  that  other  Bail  having  juftified,  he  was  difcharg<* 
ed«  Rule  abfolute  to  ftay  Proceedings  againft  C.  D.  becaufe  he  was 
not  ferved  with  the  Writ  in  Time ;  and  againft  JVall^  becaufe  other 
Bail  had  juftified  as  aforefaid.  And  the  Court  ordered  H^all^% 
Name  to  be  ftruck  out  of  the  Bail-piece,  and  the  Entry  of  the  Re* 
cognizance  to  be  ameoded  accordingly,  and  ^ave  JVall  bis  CoftSf 
If^fks  for  Plaintiff, 


Nprton 
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Norton  againji  Lutwidge.    Mich.  25  Geo.  2. 

Motion  by  Defendant  for  a  Common  Appearance,  on  pro^ 
ducing  a  Duplicate  of  his  Difcharge  at  the  Seffionsofthe 
Peace,  under  the  late  Sutute,  as  a  Fugitive  for  Debt.  Plaintiff 
objeAed,  that  Defendant  was  an  Irijbman:^  and  inftead  of  flying  from 
his  native  Country,  fled  to  Ireland^  as  mentioned  in  the  Dujdicates 
and  that  Inland  is  not  within  the  Words  of  the  Statute,  (  <  Foreign 
Parts/)  The  Court  did  not  think  it  neceflary  to  give  an  Opinioa 
whether  Defendant  was  within  the  Statute,  or  not ;  or  whether,  ocL 
the  Face  of  the  Duplicate,  the  Seffions  had  exceeded  their  Jurif* 
didion.  The  Quarter-Seffions  is  to  determine  as  to  immediate  Li« 
berty,  afterwards  the  Court,  or  a  Judge,  are  to  difcharge  Defend* 
ant  on  produdng  his  Duplicate.  Plaintiff  may  put  the  Point  on 
Trial,  but  Defendant  muft  not  remain  in  vinculis  till  the  Determi* 
nation.  Rule  abfohite  for  a  Common  ^pearance^  JVjnm  for  De* 
fendantj  ^/2rx  for  Plaintiff. 

Sanders,  Efquire,  late  Sheriff,  againji  Spincks.  Mich* 

25  Geo,  2. 

AN  A£kion  was  brought  in  1748  by  Chftbam^  the  original  J^  ^^^^  ^^ 
.  Plaintiff,  againft  Sibrell  the  original  Defendant  j  foon  after  ^^  A^  /^ 
which   Sibrill  became  a  Bankrupt,  and  obtained   his  Certificate^  ^^^t' 
;dlowcd  ^d  confirmed  :  Notwitbftanding  which,  the  Bail-Bond  ^^  *  ^*^  ' 
was  lately  put  in   Suit,  in  the  SheriilF's  Name,  againft  &pinck$un^ .  7/  ' 
the    prefent  Defendant,  one  of  the  Bail,  and  on  his  Applica- 
tion a  Rule  was  made  to  (hew  Caufe,  and  afterwards  abfolute, 
(o    ftay  the  Pfoce^ings,     Draper   for  Defendant  ^    Bo^i^U  for 
plaintiff. 

Mayo  againji  Weaver.     Eafter  25  Geo,  2. 

RULE  was  obtained  by  Defendant  to  fhew  Caufe  why  Plain* 
tiff  (hould  not  ftrike  out  the  Exception  entered  againft  die 
Bail,  in  order  that  Defendant  might  render  himfelf  in  their  Dif- 
charge j  Defendant  iiififting,  that  as  Plaintiff  bad  not  marked  his 

Peclaratioa 
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Declaration  to  be  delivered  de  bene  effe^  he  had  accepted  the 
Bail :  But  it  appearing,  that  by  a  Judge's  Order  ten  Days  Time 
had  been  given  Defendant  to  perfe£l  Bail,  Plaintiff  to  declare 
without  Prejudice,  Defendant  to  rejoin  gratis^  and  to  take  No- 
tice of  Trial  for  the  laft  Sitting  within  laft  AEchaelmas  Term  ; 
in  Coniequence  of  which  Order  Iffue  was  joined,  the  Caufe 
entered,  made  a  lUmanet^  and  tried  at  the  Sitting  after  laft  AC-^ 
chaelmas  Term,  when  Plaintiff  had  a  VerdiS :  The  Rule  was 
difcharged.  Defendant  fhould  have  perfeded  his  Bail  in  Time^ 
(which  he  has  not  done)  and  then  might  have  rendered  if  he  had 
thought  fit.     fVilles  and  Agar  for  Defendant  \  Prime  for  Plaintiff, 

Whitehead,  Adminiftrator  of  Reeveley,  againjl  Gale, 
Bail  for  Stewart*     Hil.  25  Geo.  z. 

Judgment  was  entered  againft  the  principal  Defendant,  at  die 
Suit  of  Plaintiffs  Intcftate,  in  Afichatbnas  Term  1741,  after 
a  Writ  of  Enquiry  executed  in  the  Vacation  preceding.  In  1748 
the  principal  Defendant  retired  to  Bruges  in  Flanders.  In  Hilary 
Term  1748  the  Judgment  was  revived  by  Plaintiff,  by  one  Scire 
facias  returned  Nichil  habit  j  and  in  Ea^er  Term  following  z 
Capias  ad  Satisfaciendum  was  returned  Non  ejl  inventus  \,  foon  after 
which  the  principal  Defendant  died  abroad ;  a  Capias  ad  refpen^ 
dendum  on  the  Recognizance  was  fued  out  againft  Gale^  one  of 
the  Bail,  returned  8  Hilary  1750,  and  he  applied  to  ftay  Pro- 
ceedings, becaufe  by  the  Inteftate's  and  Plaintiffs  Delay  of  pro- 
ceeding againft  the  Bail  till  after  the  Death  of  the  Principal, 
Gale  was  prevented  from  furrendering  the  Principal  Defendant  to 
the  Fleet  in  Difcharge  of  his  Bail,  which  he  would  have  don^ 
had  the  Bail  been  recently  proceeded  againft  in  the  Principal's 
Life-time.  After  this  Matter  fully  debated  by  Counfel,  and 
Confideration  had,  the  Court  determined,  That  they  could  not 
relieve  the  Bail  on  Motion.  A  Render  of  the  Principal  after  a 
Capias  ad  Satisfaciendum  returned,  is  not  a  good  Plea,  and  no  In* 
ftance  can  be  fliewn  that  any  of  the  Courts  of  TVeJlminJier  have 
lelicved  Bail  on  Motion,  where  the  Principal  died  after  a  Ca.fa.  re- 
turned. Though  by  the  Rules  and  Praflice  of  the  Court,  In- 
dulgence has  beei>  given  tp  Bail  to  render  the  Principal  till  the 
quarto  die  pofi  of  the  firft  Scire  facias^  if  returned  Scire  feci  i  or 
2  the 


4e  AUas  Scire  facias^  if  returned  NUhil  hahet ;  or  the  quarts  £m 
^  yfffi  of  a  Capias  ad  nfpondendum  on  the  Recognizance,  ferved  four 
Dsqrs  before  the  Return,  Yet  this  extends  only  to  Cafes  where  the 
Principal  can  be  rendered,  and  not  to  Cafes  where  by  his  Death  a 
.  Render  fs  become  impoffible.  The  Recognizance  is  abfolutely  for- 
feited immediately  after  a  Ca.fon  returned  ;  and  if  the  Principad  dies 
afterwards,  before  a  Render,  the  Bail  are  fixed ;  the  deferring  of  the 
Render  till  after  the  Return  of  the  Ca.fa.  is  at  the  Rifque  and  Peril 
of  the  Bail ;  they  ought  to  render  at  the  Return,  dio'  where  the 
Principal  is  to  be  had,  and  is  rendered^  afterwards,  within  the  Time 
idlowed  by  the  Pra^ice  of  the  Court,  yet  the  Bail  have  firft  been 
guiky  of  a  Default  $  where  the  Principal  is  not  to  be  had,  the  BaU 
mflft^fuffer ;  the  Enlargement  of  the  Time  is  Indulgence  only  where 
Plaihtiffcan  be  put  in  the  fame  Condition  by  a,  Render,  as  if  it  had 
be^Mit  the  Return  of  the  Ca.fa.  but  where  a  Render  cannot  be 
nade,  the  Election  of  the  Bail  is  over,  'tis  not  in  the  Power  of  die 
'  Codft  fo  relieve,  though  Favour  of  Bail  is  Favour  of  Liberty ;  and 
kifr  probable  this  Court  may  make  a  genet-al  Rule  to  fpeed  Plaintifis, 
that  Bail  for  the  future  may  know  when  they  are  difcharged  i  vidi 
Cro.  Jac.  91.  TVUlianis  againft  Vaughan.  Same  Book  165.  7?/w- 
//r^  again*  Coleman,  i  Salk.  loi.  ii  Mod.  132.  Rule  of  Court 
J654.  I  RolPs  Abr.  336.  2  Ld.  Raymond  1452.  Barry  againft 
Ferry.  |  Sir  Wm.  Jones  29.  Sparrow  againft  Southgate.  Mich 
%*  Geo.  2.  King  againft  Tates.  Rule  to  (hew  Caufe  why  Proceed- 
ings ihould  not  be  flayed,  difcharged.  Prime  for  Defendant  i  fFilla 
and  Poole  far  Plaintiff, 

♦    Garth  againji  Green,     Trin,  25  &  26  Geo.  z. 

RU  L  E  to  (hew  Caufe  why  Recognizance  of  Bail  ftiould  not  be 
difcharged,  Plaintiff  not  being  intitled  to  Bail  by  the  Courfe 
of  the  Court,  in  this  Adion  of  Debt  on  Judgment,  becaufe  Bail 
was-'^iven  in  the  Original  Adion.    The  Rule  was  made  ablblute^ 

|k>  C^ufe  ihewn  to  the  contrary*    Prime  for  Defendant. 
« 

i 

^    '    V 
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Reynoldfon  againji  Bkdcs,  (for  Covenant  broken)  in 
the  Treafury.     Eafter  26  Geo.  2. 

PLaintiflF  made  an  Affidavit,  That  Defendant  entered  into  an 
Agreement  with  him  in  Writing,  and  covenanted  to  pay  him 
315/.  for  the  Purchafe  of  Land ;  that  PlaintifF  has  been  always 
ready  to  convey  the  Eftate  on  Payment  of  the  PitrchaTe-Mooey,  but 
Defendant  refufes  to  pay  and  to  take  the  Eftate,  whereby  Plaintiff 
fwears  himfelf  damnified  40/.  Common  Appearance  ordered.  No 
previous  Application  to  a  Judge.  Damages  uncertain.  Old  Cafes, 
FUitwood  againft  Poi&ur^  ifc.  are  not  to  be  followed.  Where 
Damages  can  be  reduced  to  a  Certainty,  as  in  Covenant  for  Pay- 
ment of  Money,  or  where  a  Tenant  covenants  with  bis  Landlord 
to  pay  a  certain  Sum  for  every  Acre  of  Land  he  plows  up,  or  the 
like,  PlaintifF  is  intitled  to  Bail,  otherwife  not,  efpecially  without 
Judge's  Order  previous.  'Tis  not  reafonable  that  Defendant  {hould 
be  held  to  Bail  for  fuch  Damages  as  Plaintiff  fancies  he  has  fu& 
tained,  and  is  pleafed  to  fwear  to, 

Julian  againji  Shobrookc,     Mich.  27  Geo.  2. 

Motion  on  Behalf  of  Defendant's  Bail,  for  Leave  to  make  out 
a  new  Bail- piece,  the  old  one,  taken  before  a  CommiHioner 
in  the  Country,  not  being  to  be  found  on  the  Filazer's  File,  on  Affi* 
davit  of  Mr.  Ltmbrty^  Defendant's  Agent,  of  its  having  been  al- 
lowed and  filed  in  May  1 751,  by  his  late  Clerk  deceafed,  as  ap- 
peared by  the  Clerk's  Account ;  and,  as  Limbrey  believed.  Defend* 
ant  had  been  fome  Days  in  Cuflody  of  his  Bail,  but  could  not  be 
furrendered  for  want  of  the  Bail-piece.  Defendant  refiifed  to  con* 
lent  to  the  filing  of  a  new  Bail-piece,  or  the  Bail's  entering  into  a 
new  Recognizance,  infifting  that  the  Bail  (who  were  prefent  in 
Court)  had  EfFe6ts  of  his  in  their  Hands  fuiHcient  to  fatisfy  Plain- 
tiffs Demands  ;  which  the  Bail  (examined  on  Oath  by  the  Court) 
having  denied,  and  it  appearing  that  they  originally  became  Bail 
for  Defendant  at  bis  Requefl,  the  Court  gave  them  Leave  to  put  in 
Bail  di  n9vo ;  which  they  did,  and  furrendered  Defendant  to  the 
Fleet  Prifon  in  their  Difcharge.  IViUes  for  the  Bail  i  Po^k  for  the 
Pefendant. 

Stapletoa 
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Stapleton  agmnji  The  Baron  de  Stark.  HiK  27  Geo,  2. 

PLaintifF  made  an  Affidavit  for  Bail,  That  Defendant  was  in- 
debted to  her  1000/.  and  upwards,  for  Money  lent;  where- 
upon Defendant  having  been  arrefted,  moved  to  be  difcharged* 
on  entering  a  Common  Appearance,  {hewing  the  Court  by  Affida- 
vit, That  Defendant  had  given  promifory  Notes  for  the  Plaintiff's 
whole  Demand,  fome  of  which  were  become  due  and  payable,  and 
thofe  Notes  had  been  put  in  Suit  in  the  Court  of  King's  Bench,  by 
A£lio|i  ftill  pending ;  that  the  Refldue  of  the  Debt  for  which  this 
Adion  was  brought,  is  fecured  by  Notes  not  due  or  payable.  Plain«* 
tiff's  Counfel  admitted  the  Fa£l,  but  produced  an  Affidavit  from 
Plaintifi^  fhewing,  that  (he  had  good  Reafon  to  think  the  Defendant 
would  fuddenly  leave  the.  Kingdom,  and  therefore  fhe  caufed  him 
to  be  arrefted  fOr  the  Refidue  of  her  Debt  for  Money  lent,  which  Ihc 
was  adviied  (he  might  dc^  though  (he  had  Defendant's  Note  for 
it,  her  original  Debt  for  Money  lent  not  being  extinguifhed,  as  it 
might  have  been  had  (he  taken  a  Bond,  or  higher  Security.  The 
Court  thought  the  Matter  improper  to  be  dtfcufTed  on  this  Mo- 
tion. Rule  to  (hew  Caufe  why  Common  Appearance  difcharged. 
ff^iUss  and  Draper  for  Defendant  5  Prim  for  Plaintiff, 


Whitfield  againji  Whitfield. 

THIS  AAion  was  brought  (as  appeared  by  PlsdntifPs  Affi* 
davit)  on  Defendant's  Bond  to  indemnify  Plaintiff  againft 
Securities  v^ich  he  had  entered  into  for  Defendant,  but  Plaintiff 
fwore  to  no  certain  Dampnification,  nor  to  his  being  arrefted  on  any 
of  thefe  Securities,  though  A^ons  had  been  brought  thereon  againft 
htm,  and  he  was  bbliged  to  abfcond.  The  Court  declared,  that  tor 
hold  to  Bail  in  Adions  on  Bonds  to  fave  harmlefs,  lie.  as  well  as 
in  AAions  of  Covenant,  Pkintiff  muft  fwear  pofitively  and  certainly 
how,  and  for  how  much,  he  is  dampnified ;  the  Court  csinnot  tal» 
it  by  Implication.  Rule  abfolute  for  a  Common  Appearance,  jyillm 
ferOefeiidanti  P^iirforPlaixitiff. 

Banntd 
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Barnard  againji  Mordaunt,  Efquirc.    Eaft.  ifGSb:  2«. 

DEfendant^  a  Member  of  the  laft  Parliament,. havidf4)^ea  jis 
refted  and  held  to  Bail  before  the  Expiration  of  Foi:ty~I3^]l!s 
(PrivlUge  clainud  by  the  Cmmons)  next  after  the  Diffolution,  iTp* 
plied  to  have  the  BaiKBond  delivered  up.  In  2  Lev.  7a.  Ac  Pri- 
vilegc  is.  (aid  to  be  twenty  Days  before  and  after  Seffion  and  Proro- 
gation. According  to  Pryriy  the  Wages  to  Parliament  Men  continue 
ho  longer  than  three  Days  after  the  Parliament  is  up.  Vfide 
Pitfs  Cafey  Comyns  444.  By  Confent,  Rule  abfolute  for  delivering 
up  Bail-Bond,  on  entering  Common  Appearance.  Prinn  for  Dc» 
fcndant  j  Draper  for  Plaintiff. 

XiOvibond  againji  Tzikney.     Trin.  27  &  28  Geo.  2. 

DEfendant  put  in  Bail  f  ^t5th  May  (two  Days  before  the  End 
of  laft  Term  5)  the  Day  after  the  Term  (28th  May)  Plaintiff 
excepted  againft  the  Bail,  and  for  want  of  Juftiiication  beft>re  a 
Judge,  took  an  Affignment  of,  and  proceeded  on  the  Bail-Bond. 
Defendant  8th  June  (after  the  Bail-Bond  affigned)  gave  Notice  to 
juftify  his  Bail  in  Court  on  the  firft  Day  of  this  Term,  which  he 
did  accordingly,  and  then  applied  for  Stay  of  Proceedings  oh  the 
Bail-Bond.  Rule  abfolute  for  that  Purpofe  without  Cofts.  Prime, 
fiwr  Defendant  i  /iP7/fcx  for  Plaintiff.' 


%  ■ 
2.  <:■ 


Filewood  againJl  Smith.     Mich.  29  Geo. 

APalace-Court  OflScer  offered  to  juftify  himfelf  in  Court  as  ona^ 
of  Defendant's  Bail  j  Plaintiff  objeaed,  that  no  Sheriff's  OT^ 
Seer,  Bailiff,  or  other  Pcrfon  concerned  in  the  Execution  of  Procefsy 
can  be  Bail  by  the  general  Rule  of  Mich.  6  Geo.  2.  Defendant 
iknfwered,  that,  by  a  Cafe  Bafierville^  Efq;  againft  Chaffeyy  in  Error, 
Baft.  20  Geo,  2,  the  Court  had  determined  that  ftid  Rule  related 
enly  to  Bailiffs  executing  Procefs  of  this  Court.  The  Court  ex- 
ploded the  Do£lrine  of  that  Cafe,  which  was  determined  (as  thereby 
appears)  in  the  Abfcnce  of  the  Lord  Chief  Jufticc,  and  rcjeSed  the 

Bail 
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^i}  offered.  They  held  that  the  Rule  extends  to  aQ  Bailiff^, .  Of- 
&ers,  ahd  others  concerned  in  the  Execution  of  Procefs.  The 
Role,  was  made  for  the  Benefit  of  Plaintiffs,  not  merely  to  prevent 
Impofitions  and  Abufe  on  Defendants,  as  in  laid  Cafe  mentioned. 
An  antient  Rule  of  this  Court  MicL  1654,  &ys  that  no  Attorney 
fliall  be  B<iil,  and  a  Modern  Rule  Mch.  6  Geo.  2y  fays  that  no  At«» 
torncy  of  this  or*  any  other  Court,  or  any  Perlbn  praftifmg  as  fuch, 
Ihall  be  Bail ;  the  Rule  is  the  fame  widi  refpeft  to  Officers  exe- 
cuting the  Procefs  of  this  and  all  other  Courts.  IHJUs  for  Plain* 
tiff's  J^avj  for  Defendant 


.French  againji  Knowles.     Hil.  29  Geo.  2. 

DEfendant,  after  a  Judge's  Order  for  Time  to  put  in  and  per- 
feA  Bail,  put  in  Bail,  and  furrendered  himfelf  to  the  Fleet  in 
Difcharge  of  his  Bail.  Plaintiff**s  Attorney  apprehending  the  Sur- 
render, without  previoufly  perfefting  Bail  by  a  Juftifcation,  to  be 
irregular,  proceeded  upon  an  Aifignment  of  the  Bail-Bond  ;  but  the 
Court  held  fuch  Proceeding  to  be  wrong.  Before  a  Surrender 
Defendant  is  delivered  to  his  Bail,  and  fuppofed  to  be  in  their  Cuf-- 
tody ;  by  the  Surrender  the  Cuftody  is  altered,  and  Defendant  is  in 
Prifon ;  the  Worth  and  Subllance  of  the  Bail,  who  by  the  Sur- 
render are  difcharged,  is  totally  immaterial.  Rule  abfolute  %o  fet 
afide  the  Proceedings  on  the  Bail-Bond  without  Cofis.  Davy  for 
Defendant  J  W/Z^j  for  Plaintiff*. 


Woodnott  agalnJl  Lilly.     Eafter  29  Geo.  2. 

RULE  made  abfolute  to  fet  afide  Proceedings  on  Bail-Bond 
with  Cofts.  The  Capias  in  the  original  Adion  was  return- 
able 8  P«r*  laft.  Defendant  put  in  Bail  above  laft  Vacation  in 
Time;  Plaintiff* excepted  againft  the  Bail ;  whereupon  Defendant's 
Attorney  applied  to  Plaintiff^s  Attorney  to  know  whether  he 
would  accept  a  Juftification  at  a  Judge's  Chambers  or  not,  to 
which  Plaintiff^s  Attorney  gave  no  Anfwer ;  but  for  want  of  fuch 
Juftification  took  an  Aflignment  of  the  Bail-Bond,  and  put  the 
ftme  in  Suit  Defendant  gave  Notice  of  Juftification  in  Court 
fiir  the  firft  Day  of  this  Term  \  but  the  Bail  not  then  attending^ 

Defendant 
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Defendant  obtained  a  few  Days  Time  to  petkSt  Bail,  and  tbeai 
jttftified  in  Court.  Where  die  Exception  againfl  Bail  is  in  Vacation 
Time,  or  ib  late  in  Term  diat  Defendant  cannot  regularly  give 
Notice,  and  juftify  within  fuch  Term,  he  has  by  the  Coudc  of  the 
Court  Time  to  juftify  'till  the  4th  Day  of  the  Term  next  fucceed- 
ing,  (inclufive.)  A  Juftification  in  the  Interim  before  »  Judge  at 
bis  Chambers  is  not  neceflary,  'tis  never  of  any  Ufe,  unlefs  where* 
Plaintiff's  Attorney  to  forward  the  Caufe^  as  in  this  Cafe  he  might 
have  done,  confents  to  accept  it  (when  offered)  ablblutely  in  the 
fame  Manner  as  if  in  Court.  Fide  Fowlis^  Efquire^  againft 
GrofvenoTy  Hil.  23  Geo.  2.  tVilfin  for  Defendant;  Davy  for 
Plaintiff. 

Morley,  Affignce,  againji  Carr.   Same  againji  Dclany. 
Eaftcr  29  Geo.  2. 

ON  a  Bail-Bond  made  for  the  Appearance  of  DwodaU^  the 
Cafias  in  the  original  Action  was  returnable  the  firft  Re- 
turn of  laft  Hilary  Term.  Defendant  obtained  Time  by  fevcral 
Orders  to  pcrfeft  Bail  'till  the  laft  Day  of  that  Term ;  taking 
Notice  of  Trial  for  the  Sitting  after  Term  in  MiddUfex\  but 
Bail  not  being  pcrfc<aed,  the  Bail-Bond  was  aiEgned  and  put  in 
Suit.  Dmvdall  the  Defendant  in  the  original  Adion  died  8th  Aprili 
the  prefent  Defendants  applied  to  the  Court  to  ftay  Proceedings  on 
the  Bail-Bond  upon  Payment  of  Cofts,^  Dowdall  dying  before 
Judgment  could  have  been  obtained  againft  him ;  and  a  Rule  to 
(hew  C^ufe  was  made ;  upon  (hewing  Caufe  the  Rule  was  dif- 
charged,  the  Court  being  of  Opinion  thajb  Plaintiff  had  been  de* 
layed ;  if  Defendant  had  .perfe^ed  Bail  in  Time,  Plaintiff  might 
have  tried  the  original  A<^on  at  the  Sitting  after  laft  Term,  and 
by  the  Statute  17  C£.  2.  Ch.  8.  might  l&ave  entered  Judgment  after 
DmdaWs  Death.  Davy  for  Defendant  j  Prim  for  Plaintiff.  Per 
Cur" :  Defendant  DowdaWs  Adminiftratrix  ihall  be  let  in  to  tr)t 
tile  Merits  of  the  original  A^on  if  (he  thinks  fit }  but  this  flie  did 
iiot  choofc. 


Nonnaa 


Xail,  &c.  113 

Norman  againji  Beard. 

A  Former  ASion  was  brought  by  PlaintifF  and  his  Wife,  where- 
in Defendant  was  arretted,  and  imprifoned  for  want  of  Bail, 
which  Aflion  was  difcontinued,  and  Defendant  charged  de  novo  in 
Cuftody.  Anions.  Plaintiff  only  (without  his  Wife)  for  the  fame 
Sum,  and  Caufe  of  Aaion.  Rule  abfolute  for  Common  Appearance, 
and  Supcrfedeas.    Davy  for  Defendant  j  Hewiu  for  Plaintiff. 

Smithfon  againji  Johnfon.     Trin.  29  &  30  Geo.  2. 

THIS  was  an  Aftion  brought  by  Plaintiff  againft  Defendanf, 
upon  Defendant's  undertaking  to  indemnify  Plaintiff  for  be- 
coming Bail  for  him  in  a  Caufe  in  this  Court  21ft  November  1754, 
wherein  Judgment  was  obtained  in  Hilary  Term  1755,  and  a  Ca. 
Sa.  iffued  againft  die  Principal,  tefted  12  February,  returnable  iret 
Pafcbe  {zo  April)  1753,  which  being  returned  Ntn  invent,  and  the 
Recognizance  of  Bail  then  forfeited.  Proceedings  were  had  againft 
Plaintiff  as  Bail,  fo  far  that  a  Fi.fa.  againft  his  Goods  was  executed. 
A  Commiffion  of  Bankrupt  iffued  againft  Defendant  I7tb  April 
I75S>  whereupon  he  was  declared  a  Bankrupt.  Defendant  now 
moved  for  a  Common  Appearance,  urging  that  he  having  delivered 
up  all  his  Effeas  for  the  Benefit  of  his  Creditors  (hould  not  be  held 
to  Bail,  and  that  Plaintiff  ought  to  prove  his  Debt,  and  come  in  as  a 
Creditor  for  hi?  Dividend  under  the  Commiffion  ;  but  the  Court 
were  of  Opinion,  That  though  by  Statute  7  Gee.  C  31.  Debts  from 
Bankrupts  fecured  by  Promiffory  Notes,  and  payable  at  future 
Days  may  be  proved,  and  Dividends  received,  deduaing  a  Rebate 
of  Iiitereft  and  Difcount ;  and  by  Statute  19  Geo.  2.  C.  32.  the  Ob- 
ligees in  Bottomree  (sf  Refpondentia  Bonds,  and  the  Affured  m  Poli- 
cies of  Infurance  are  provided  for.  Yet  this  Cafe  whercm  the 
Caufe  of  Aaion  did  not  accrue  'till  after  the  Bankruptcy,  and  where 
the  Money  was  to  become  due  upon  a  Contingency  is  not  within 
any  of  the  Statutes  concerning  Bankrupts,  and  confequently  PUin- 
tiff  cannot  be  relieved  under  the  Commiffion.  Defendant  muft  be 
held  to  Bail.  Rule  to  fliew  Caufe  why  Common  Appearance  dif- 
charged.    Book  for  Defendant  j  Hewitt  for  Plaintiff}  vide  Tulfy 

I  againft 
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againft  Sparks^  2d  Strange  867.     Crook/banks  agalnft  Thmjittj  id 
Strange  1160,  2d  Peer  JVtUiams  497. 


Barnfley  againfi  Archer. 

DEfendant  being  arrefted  for  a  Debt  under  20/.  applied  to  be 
difcharged  as  a  Seaman  in  his  Majefty's  Service  under  Sta- 
tute I  G.  2.  C  14.  On  Plaintiff's  Part  it  was  fliewn,  That  De- 
fcndant  was  Armourer  on  board  the  Wager  Man  of  War,  and 
urged,  That  he  ought  not  to  be  confidered  as  a  private  Seaman ; 
but  as  an  Officer,  and  confequently  is  not  within  the  Statute :  To 
this  it  was  anfwered  for  Defendant,  that  all  thefe  petit  inferior  Pcr- 
fons,  (not  Commiffion  Officers)  Armourers,  Gunners,  &r.  are 
lifted  as  common  Seamen,  and  are  no  otherwife  diftinguKhed  from 
the  reft  than  by  better  Pay  \  but  are  liable  to  be  difrated,  and  re- 
duced, and  do  Duty  as  common  Seamen  at  the  Captain's  Pleafure. 
Referred  to  one  of  the  Judges  to  be  confidered,  and  determined  at 
his  Chambers  in  the  Vacation.     Mr.  Juftice  who  after- 

wards made  an  Order  to  difcharge  Defendant  on  entering  a  Common 
Appearance.     Willei  for  Defendant  \  Prime  for  Plaintiff. 

Hodgfon,  Affignee  of  the  Sheriff,  againJiyWzYi^A.  Eaft. 

33  Geo.  2. 

UNDER  Colour  of  a  pretended  Agreement  by  Plaintiff  to  ftay 
Proceedings,  Defendant  had  applied  to  ftay  the  fame  ;  but  the 
Agreement  being  denied  the  Rule  was  difcharged  :  Then  Defend- 
ant defircd  to  be  let  in  to  try  the  Merits  of  die  Original  Adion  on 
Payment  of  Cofts,  which  was  granted,  adding  (Plaintiff  having  been 
delayed  of  a  Trial)  that  the  Bail-Bond  (hould  ftand  as  Security. 
Plaintiff  had  applied  for  Leave  to  amend  his  Declaration  on  the 
Bail-Bond,  which  Defendant  infifted  by  Rule  of  the  Court  was  not 
amendable  ;  but  that  is  a  Miftake,  there  is  no  fuch  Rule,  Declara- 
tions in  ASions  on  Bail-Bonds  may  be  amended  as  well  as  any 
other  Declarations.  The  Court  perhaps  may  have  refufed  in  fome 
Inftances  to  grant  Leave  to  amend  Writs  of  Scire  facias  againft 
Bail,  where  by  fuch  Amendment  the  Bail  might  be  deprived  of  the 
Advantage  of  furrendcring  the  Principal,  as  perhaps  they  might  do 

in 
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in  Cafe  of  the  Faulty  Sci.  /a.  quafhed,  and  a  New  one  fued  out* 
P^le  and  Hiwitt  for  Defendant  5  Nans  and  Davy  for  Plaintiff* 

Beckman  againft  De  Witt.     Trin.  33  Geo.  2. 

AFTER  a  Trial  in  the  Court  of  King's  Bench^  and  Plaintiff 
nonfuited,  he  brought  a  new  Bailable  Adlion  in  this  Court 
for  the  fame  Caufe,  wherein  a  Common  Appearance  was  ordered  to 
be  accepted.  for  Defendant;  for  Plaintiff. 

Springett  againji  RoelofFse.    Another  Plaintiff  againfi 
the  fame.     A  Third  Plaintiff  againji  the  fame. 

AN  Affidavit  made  on  a  Sheet  of  Treble  Six-penny  ftamped 
Paper,  That  Defendant  was  indebted  to  the  Firft  Plaintiff  in 
a  Sum  of  Money,  and  fo  to  the  Second  and  Third  Plaintiff,  and 
thereon  Defendant  was  arretted  in  Three  feparate  Bailable  A&ions, 
all  founded  on  this  one  Affidavit  which  was  held  to  be  irregular  ; 
there  ought  to  have  been  Three  diftind  Affidavits,  one  in  each 
Caufe :  This  Affidavit  made  in  Thi:ee  Caufes  is  not  applicable  to 
any  one  of  them.  Rules  for  Common  Appearances  made  abfolutc 
Htwitt  Defendant  i  Davy  for  Plaintiffs. 


Bradley  againji  Pinchbeck.     Hil.  3^  Geo.  2. 

Exception  14th  February  1758,  Bail  juftified  in  Court  third 
Day  within  laft  Eajler  Term,  fame  Bail  as  in  Bail-Bond, 
Plaintiff  fhew  Caufe  why  Proceedings  oil  Bail-Bond  (lately  put  in 
Suit)  Ihouid  not  be  flayed  with  Cods,  Bail  cannot  juftify  In  Vaca« 
tion  unlefs  by  Confent,  four  Days  to  juftify  in  fiill  Terms  are  allow- 
ed after  Exception  taken  in  Vacation  Time*  Rule  abfolute,  San$ 
Cofts. 


I X  Crutchfield 


ii6  ^tdh  &c« 

Crutchfield  and  others  againJI  Sewords.     Bailer  23 

Geo.  2, 

* 

DEfendant  was  arrefted  in  the  Original  A£lion  by  a  common 
Capias  in  Kent^  whereupon  he  put  in,  and  juftliied  Bail  in 
Court,  Plaintiff  declared  in  London^  (not  in  Kent)  whereby  he  re- 
linquifli^d  and  loft  his  Bail,  and  after  Judgment  obtained  in  the  Ori- 
ginal Aftion,  brought  an  ASion  of  Debt  on  that  Judgment,  where- 
in Defendant  being  again  arrefted,  put  in,  and  juftificd  Bail  in  Court 
2d  Mayy  the  Firft  Day  of  this  Term  ;  4th  May  Defendant  moved, 
and  obtained  a  Rule  to  (hew  Caufe  why  the  laft  Reognizance  of 
Bail  Ihould  not  be  difcharged,  and  why  a  Common  Appearance 
fliould  not  be  accepted  in  lieu  thereof,  and  upon  fhewing  Caufe, 
and  hearing  Counfel  on  both  Sides,  the  Rule  was  this  Day  (May 
8th)  made  abfolute.  The  eftablifhed  Praftice  is,  that  where  Plain- 
tiff has  Bail  in  the  Original  Adion,  he  (hall  have  none  in  his  Ac;^ 
tlon  on  Judgment  J  where  Plaintiff  has  no  Bail  in  his  Original  Ac- 
tion, he  ihall  have  Bail  in  his  Adion  on  Judgment ;  but  in  this 
Cafe  Plaintiff  by  his  own  A6lgave  up  Bail  in  the  Original  Aftion, 
and  therefore  fhall  not  compel  Defendant  to  give  Bail  a  Second 
Time,  (A£lions  of  Debt  on  Judgment  are  not  to  be  encouraged 
after  Judgment,  Execution  {hould  follow,  and  not  a  frefli  Suit.)  By 
the  general  Rule,  8  Geo.  2.  it  is  ordered  that  no  Prifoner  dif- 
charged,  or  ordered  to  be  difcharged  by  Superfedeas  for  want  of  Pro- 
fecution,  fhall  be  held  to  Bail  in  Debt  on  Judgment  in  the  Caufe 
wherein  he  was  fuperfeded,  which  is  fimilar  to  the  prefent  Cafe. 
^atuor  pedibus  currit^  there  if  the  Prifoner  is  difcharged  *tis  Plain- 
tiff's own  Fault,  here  the  Bail  in  the  Original  Aftion  was  dif- 
charged by  Plaintiff's  own  Fault.  Hewitt  for  Defendant!  Davjf 
for  Plaintiffs. 


Horfley  againJl  Somers.     Trin.  32  &  33  Geo.  2. 

Motion  by  Davy  to  vacate  Bail  taken  under  an  Affidavit  made 
by  Plaintiff,  who  had  been  convided  of  Perjury  on  Statute 
5  Eliz.    Record  of  Convi6tion  produced,  the  Rule  to  (hew  Caufe 
was  difcharged,  though  Plaintiff  cannot  be  a  Witnefe,  yet  he  muft 
not  be  ftripped  of  bis  legal  Remedy  to  recover  bis  juft  Debts. 
2  Daviis 
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Davies  againft  Carter^  SaH,  461.     iteamey  againft  Walker  and 
FuUer^  Robins  againft  Jones^  both  in  Banco  Regis. 

Phillimore  and  another  Executors  againft  Moore. 

ON  Bail-Bond,  Rule  to  fliew  Caufe  why  Proceedings  fliould 
not  be  fet  sdtdc  with  Cofts,  Defendant  having  furrendered 
himfelf  to  the  Fleet  Prifon,  in  Difcharge  of  his  Bail  before  the  Bail* 
Bond  was  put  in  Suit,  obje&ed  by  Plaintiff  that  the  Surrender  being 
after  an  Excepdon  againft  the  Bail,  was  irregular  and  void,  for 
want  of  a  previous  Juftification.  The  Objejaion  was  over-ruled, 
and  the  Rule  made  abfolute  without  Cofts.  Vide  antea  French 
againft  Knowles,    Poole  for  Defendant ;  Davy  for  Plaintiff. 


Hay  againft  Mann. 

AN  Ac  efiam  was  put  into  the  Capias  ad  refpondendum^  which 
was  endorfed  for  Bail  by  Affidavit,  and  Defendant  was  ar- 
retted, and  held  to  Bail  thereon  ;  but  by  Mifbike  in  the  Pracipe  for 
the  Writ  left  with  the  Ftlazery  no  Jc  etiam  was  inferted,  for  want 
of  which  a  Common  Appearance  was  ordered  to  be  accepted.  Nares 
for  Defendant  j  Davy  for  Plaintiff. 

How  againji  Bridgewater,  Gent,  one  of  the  Attornies, 
&c.     Eafter  33  Geo.  2. 

DEfendant  being  fued  in  this  Court,  by  Bill  in  an  Aftion  of 
Debt  on  a  Bail-Bond  taken  on  an  Arreft,  by  Virtue  of  a 
Kinfs  Bench  Writ,  obtained  a  Rule  to  (hew  Caufe  why  the  Pro- 
ceedings here  fliould  not  be  ftayed,  infifting  that  the  Bail-Bond 
could  be  regularly  put  in  Suit  only  in  that  Court  where  the  Ori- 
ginal A£tion  was  brought,  and  fo  the  Court  held  i  Plaintiff's  Coun- 
fel  fubmitted  that  Defendant  being  an  Attorney  of  this  Court,  and 
as  fuch  entitled  to  Privilege,  could  be  fued  in  this  Court  only;  but 
dut  is  not  fo,  Defendant  by  entering  into  a  Bail-Bond  has  waived  his 
Privilege,  whether  fued  jointly  or  feparatcly.  Davy  for  Defendant ; 
Hewitt  for  Plaintiff. 

1 3  CompoQtioni 


xiS 


Compo0tion. 

Bland  againji  Fcatherftone.    Mich.  lo  Geo.  2. 

ACTION  on  die  Statute  of  Ufury.  Defendant  pleaded.  Mo- 
tion  per  Draper  for  Leave  for  the  Profecutor  to  compound 
on  the  Statute  18  EBz,  which  CompoHtion  vrtthout  Leave  it 
penal.  Bottle  confented  for  Defendant  j  and  a  Rule  was  m^de  pur> 
fuant  to  the  Motion. 


CO00  m^  MM  of  cod^. 

Hurft  agatnji  Dixon.     Mich.  6  Geo.  a, 

THE  Queftion  was,  Whether  a  fixth  Part  of  Mr.  Siaveliy's 
(Plaintiff's  Attorney's)  Bill  of  Cofts  not  being  taken  off 
upon  Taxation,  he  Ihould  not  have  his  Cofls  of  Taxation  ?  The 
Bill  amounted  to  75 /.  155.  7  J.  and  the  Dedudions  were  7/.  3^. 
jo^.  The  Court  ordered  Plaintiff  to  pay  Stavel^/s  Cofts  of  Taxa* , 
lion. 


ZovLch  again/ Bell.   Hil.  6  Geo.  2.  (Vide  Rule  Trin* 

13  Geo.  2.) 

A  Rule  nifi  for  Cofts,  for  not  proceeding  to  execute  a  Writ  of 
Inquiry  of  Damages  according  to  Notice,  difcharged  as  9 
Thing  that  never  had  been  done« 


3<uigH 
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Bangs,  Executor,  againji  Bangs. 

ACTION  brought  by  Plaintiff  for  Monies  received  by  De- 
fendant to  the  Ufe  of  Plaintiff,  as  Executor,  and  upon  the 
Trial  Plaintiff  was  nonfuited  ;  and  the  Queftion  was.  Whether  the 
Plaintiff,  being  an  Executor,  fbould  pay  Cofts.  Per  Cur* :  The 
Plaintiff  fhall  pay  Cofts,  becaufe  he  might  have  brought  the  A£lion 
in  his  own  Right.  MidUy  againft  York^  Mich.  6  Ann.  in  B*  R.  in 
Point  cited  by  Mr.  Juftice  Dinton* 


Lec,  Executor,  againji  Knight.    Mich.  7  Ceo,  2. , 

AN  Adion  brought  upon  a  Bill  of  Fees  for  Bufinefs  done  by  the 
Plaintiff's  Teftator.  Defendant  moved  by  Clyde  to  tax  the 
Bill  upon  bringing  the  Money  into  Court.  Denied  per  Qir*  in 
the  Cafe  of  an  Executor. 


Chriftmas,  an  Attorney,  againji  Chafe. 

A  Rule  nlfi  was  obtained  to  tax  Plaintiff's  Bill  of  Cofts,  and 
upon  an  Affidavit  of  Mr.  Benrij  who  had  been  Plaintiff's 
Agent,  that  Plaintiff  was  dead,  the  Rule  was  difcharged.  Birch  for 
Benn'^  i7<7fi;i/;ij  for  Defendant. 


Goodright  againji  Hoi  ton.     Hil.  7  Geo.  2* 

In  EjeSimenU  ^^OSTS  in  this  Caufe,  taxed  upon  the  Common 
V^  Rule  by  Confent,  were  ordered  to  be  paid  by 
>  Defendant  to  the  Reprefentative  of  Leffor  of  Plaintiff,  who  died  af« 
tcr  the  Trial.^  ^UC  /^  ^>^y»^  ^ /^^  -2My-  ^' ^^ 

Arnold  againji  Tompfon.     Eaft.  7  Geo.  2. 

THIS  was  an  Aftion  of  Trefpafs  for  entering  Plaintiff's  Clo(e, 
and  driving  and  chafing  his  Sheep.    Tht  Queftion  was, 
14  Whether 


120  CoftjEf,  6cc. 

Whether  after  Judgment,  the  Damages  being  under  40  s.  the  Plain- 
tiff  (hould  have  full  Cofts.  P^r  Cur* :  In  cafe  of  an  Jfportavit^  or 
if  any  Injury  be  done  to  a  perfonal  Chattel,  the  Plaintitf  muft  have 
fiill  Coils.     Wynne  for  Plaintiff  5  Qiofpk  fox  Defendant 


D 


Britton  againfi  Dickeribn. 

Emand  of  Cofts  to  be  paid  muft  bg  at  the  fame  Time  the  Rulo 
is  ferved. 


Carmthers  againji  Lamb.     Mich.  8  Geo.  a. 

THIS  was  an  A£lion  of  Trefpais  and  Affault,  and  for  tearing 
Plaintiff's  Clothes.  A  general  Verdift  was  found  for  Plain- 
tiff) Damages  under  40  s.  and  no  Certificate  \  the  Judges  in  the 
Treafury  (Sir  George  Cooke  doubting)  were  of  Opinion  that  Plaintiff 
ought  to  have  full  Cofts, 

,  Allen  and  others  againji  Maxey. 

DEfendant  pleaded  in  Abatement*  Plaintiff  confeflcd  the  Plea  to 
be  true,  and  entered  a  Nil  capiat  per  Breye.  The  Judges  in 
the  Treafury  upon  hearing  the  Attornies  on  both  Sides,  held  that 
Plaintiff  in  this  Cafe  fhould  not  pay  Cofts.  Salk.  194.  Garland  zgzin^ 
Mxtendy  Mich.  2  Anna^    Thomas  againft  Lloydy  i  p  GuL  3.  in  5.  R^ 


Hammond  (^gdinfi  Woolmcr,     Hil.  8  Geo.  z. 

A  Point  of  Law  refcrved  at  the  Trial  was  heard  and  determined 
by  the  Court  in  Favour  of  Defendant,  who  afterwards 
died  ;  and  the  .Queffion  was.  Whether  Plaintiff  ought  tp  pay 
Cofts  to  Defendant's  Executor  by  Virtue  of  the  Rule  by  Confent* 
made  at  }fifs  prius^  and  fince  a  Rule  of  Court  i  and  tbei  Court, 
iipon  hearing  Counfel  on  both  Sides,  were  of  Opinion,  that  as 
the  Duty  did  arlfe  in  Defendant's  Life- time,  the  Cofts  no^ft  be 
j>aid  to  his  Excgutor.  Goodright  J^gaiuft  Hoiton^  fjil,  7  Geo.  2.  w^l^ 
q40t?d,     Skinner  for  Pcfendant'j  txecutor  i  £jT#  for  Plaintiff. 

Tomlinfoa 
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Tomlinfon  againji  White  and  Pomeroy.     Eafter  8 

Geo.  2. 

THIS  was  an  A£Hon  of  Trcfpafs  for  breaking  and  entering 
PlaintifPs  Houfe,  and  breaking  his  Cellar-door.  The  Jury 
upon  Trial  found  for  PlaintifF,  as  to  Breaking  the  Door,  Da- 
mages bd.  Refidue  for  Defendants.  And  the  Queftion  was,  Whe- 
ther PlaintiflF  fliould  have  full  Cofts,  or  no  more  Cofts  dian  Da- 
mages, The  Court  were  of  Opinion,  that  Plaintiff  ought  to  have 
no  more  Cofts  than  Damages.  The  Door  was  fixed  to  the  Houfe^ 
and  no  perfonal  Chattel*  Dixie  againft  Somerfield^  JUL  6  G»  2. 
VUitborm  againft  Kirkboufe^  Eafttr  2  G.  2.  ChappU  for  Defendants  % 
Eyri  for  Plaintff. 


Ray,  an  Attorney,  againft  Jacklbn. 

UPO  N  a  Motion  in  Arreft  of  Judgment  the  Court  was  of  Opi- 
nion, that  by  the  Statute  of  6  Geo.  2.  to  explain  the  Statute  of 
4  Geo^  2.  for  putting  all  Proceedings,  Pleadings,  &f,  into  the  En^ 
glijb  Tongue,  Abbreviations  in  an  Attorney's  Bill,  fuch  asyi.  for 
folio^  Mr.  for  Majier^  pd.  for  paid^  i^^.  are  helped  after  a  Verdift. 
Omjns  and  fFright  for  Plaintiff^  ChappU  for  Defendant. 


Goodright  againft  Tregurtha  and  another.  Trin.  8  & 

9  Geo,  2. 

In  ^jeSlment.  T  TPON  the  Trial,  one  of  the  Defendants  con- 
L/  fcffed  Lcafe,  Entry  and  Oufter,  and  a  Verdift 
was  found  againft  him  for  one  Third  of  the  Tenements  in  Quef- 
tioa:  The  other  Defendant  did  not  confefs;  and  againft  him  BeU 
fidd  moved  for  Cofts,  which  in  this  Ca(e  Plainuff  could  not  have 
upon  die  common  Rqje  by  Confent.  The  Court  mafle  a  Rule  to 
ihew  Caufe,  which  was  afterwards  made  abfolMei  no  Caafe  being 
ibewn« 


Hayet 
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Hayes  againji  Thornton,     Eaftcr  9  Geo.  2. 

A  Rule  being  obtained  by  Defendant  for  Cofts  againft  Plaintiff^ 
and  the  fame  not  being  paid  before  Defendant's  Death,  were 
demanded  of  PlaintifFby  Virtue  of  a  Letter  of  Attorney  from  TJ^r«- 
ton^  Defendant's  Adminiftratrix,  which  Matter  appearing  by  Affi- 
davit, and  that  the  Letters  of  Adminiftration  and  Power  of  Attor- 
ney were  fliewn  to  Plaintiff  at  the  Time  of  the  Demand,  Court 
made  a  Rule  for  an  Attachment  againft  Plaintiff  for  Non-Payment 
of  thefe  Cofts,  upon  Belfield's  Motion. 


Afliton,  an  Attorney,  againji  Mo]snt\ix.     Trin.  10 

Geo.  2. 

A  Rule  was  obtained  for  Plaintiff  to  (hew  Caufe  why  his  Bill 
of  Cofts  for  Bufinefs  done  in  Doncafter-Court^  Torkfinrey 
(for  Recovery  whereof  this  A6Hon  was  brought)  (hould  not  be 
referred  to  Prothonotary  to  be  taxed :  Upon  fliewing  Caufe  it 
appeared  that  all  the  Bufinefs  was  done  in  Doncafter-Court^  and 
the  Bill  had  been  taxed  by  the  proper  Officer  there.  The  late 
AA  of  Parliament  direfls  Bills  to  be  taxed  in  that  Court  where 
the  major  Part  of  the  Bufinefs  charged  is  done ;  and  therefore 
the  Rule  was  difcharged.  Agar  for  Plaintiffs  Wynne  for  De- 
fendant,   • 


Chappie  and  another.  Executors  of  Gough  an  At- 
torney, againji  Chapman. 

THE  Plaintiffs  had  delivered  a  Bill  of  Law  Bufinefs,  done  by 
dieir  Tefiator.  Defendant  moved  to  tax  it  upon  bringing 
the  Money  into  Court  j  fed  negatur  \  'tis  conftantly  denied  here. 
frim  for  Defendant;  Eyu  for  Plaintifis. 


Jeft 
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Jeffs  againji  Slater.     (Vide  Rule  Trin.  1 3  Geo.  2.) 

AGAR  moved  for  Cofts  for  not  proceeding  to  execute  a  Writ 
^  of  Inquiry  according  to  Notice  j  the  Notice  not  being  coun- 
termanded*   Denied, 

Harper,  an  Attorney,  againji  Leech, 

AGAR  moved  to  ftay  Proceedings  in  this  ASion,  which  wat 
^^  brought  for  Recovery  of  a  Bill  of  Cofts  before  the  Expiration 
of  a  Month  after  the  Delivery  thereof.  Hawkins  for  Plaintiff  urged, 
that  this  Matter  may  be  pleaded,  or  taken  Advantage  of  at  the 
Trial,  and  therefore  Proceedings  ought  not  to  be  ftayed  onMotioiu 
No  Rule, 

Bracher  againji  Cotton.     Hil.  10  Geo.  z. 

AT  Nlji  prius  a  Juror  was  withdrawn  by  Confent,  and  Matters 
in  Difference  referred  to  Arbitrators,  who  awarded  Cofts  to 
be  taxed :  And  the  Quftion  was,  Whether  or  no  Prothonotary  ought 
to  allow  Cofts  of  the  Reference.  Held  per  Cur\  That  thefe  Coftt 
ought  not  to  be  allowed.  ChuppU  for  Defendant  \  Ejre  for  Plaintiff^ 


Eyles,  Bart,  againji  Smart. 

PLaintiff  had  moved  for  a  Special  Jury,  according  to  the  late  A3 
of  Parliament  \  and  having  obtained  a  Verdi£t,  the  Queftion 
was,  with  what  Cofts  Defendant  ought  to  be  charged  on  that  Ac« 
count.  Held  per  Cur\  That  the  Charge  of  ftriking  the  Special 
Jury  muft  not  be  allowed;  but  all  other  Expences  relating  to  the 
Special  Jury,  fo  far  as  reafonable,  muft  be  allowed*  Cgnyns  and 
ff^rigbt  for  Plaintiff  j  ffynm  for  Defendant, 


Jcynes 
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Jeynes  qui  tam,  againji Stephcnfon.    Eafter  i o  Geo.  2. 

T HI  S  was  an  Aftion  on  Penal  Statute  5  Elt%.  againft  Defen* 
dant,  for  cxercifing  the  Trade  of  a  Glovtr^  not  having  ferved 
an  /Vpprcnticeflrip ;  and  on  the  Trial  the  Jury  found  a  Vcrdift  for 
the  Defendant.  Cofts  were  taxed  on  the  Poftea^  and  leviefl  oh 
Plaintiff  by  Ca.  Sa.  Eyre  moved  for  Plaintiff  to  fct  afide  the  Ca. 
Sa.  and  for  Reftitution,  urging.  That  as  m  this  Adion,  if  Plaintiff  had 
recovered  he  would  not  have  b^cn  intitled  to  Cofts  j  fo,  though  the 
Verdifl:  be  againft  him,  he  is  not  liable  to  pay  Cofts  j  and  a  Rule 
was  made  to  fliew  Caufe,  which  was  difchargcd.  Plaintiff  is  a  com- 
mon Informer,  and  not  the  Party  grieved,  and  is  liable  to  Cofts  w- 
fra  Statute  18  Eliz.  cap.  5.  /e£f.  3,  i  Jnder.  n6.  Sav.  50,  51. 
I  S<ili.  50.  Kirkham  againft  feeder.  Parker  and  Draper  for  De- 
fendant. 

Ibbotfon  agatnji  Browne.     Eailer  1 1  Geo.  2. 

THIS  wasan  AaTonofTrefpafs,  J^«ar^Gli/^««/r^^i/.  Dc- 
fendant  pleaded  a  Juftification.  Plaintiff  made  a  new  Xf- 
fignment,  nrfiereto  Defendant  pleaded  Not  guilty ;  and  Plaintiff  ha- 
ying recovered  a  Verdid  with  Damages  under  40/.  and  the  Judge 
who  tried  the  Caufe  not  having  certified  as  required  per  Stat.  22 
£^  23  Car.  %.  the  Queftion  was,  Whether  Plaintiff  ought  to  have 
full  Cofts  or  not  ?  Per  Cur^ :  Here  is  no  Special  Pleading ;  the  new 
Affignment'  is  only  to  afcertain  the  Place ;  Plaintiff  can  have  no 
more  Cofts  than  Damages,  BoetU  for  Plaintiffs  Prime  for  De- 
fendant. 

Clarke,  an  Attorney,  agawj  Taylor. 

TTVEfendaat  moved,  that  Plaintirs  Bill  of  Cofts  whereon  this 
JL/  Aabn  was  brought  might  be  taxed  after  Judgment  by'De- 
fault,  and  a  Writ  of  Inquiry  executed  j  but  per  Cur%  The  Da- 
mages arc  now  afcertained,  Defchdant  applies  too  late,  might 
have  come  any  Time  before,  Cfyde  for  Defendant  j  Cbappk  for 
Plaintiff. 


Noble 


Noble  againji  Lancafter. 

THIS  was  an  A£tion  of  Trover,  whereto  Defendant  pleaded 
Non  ajfumpjit ;  and  Iflue  being  joined,  the  Caule  was  tried, 
and  a  VerdiiEl  found  for  the  PlaintiiF;  but  the  liTue  being  im- 
material, ^he  Judgment  was  arretted,  and  a  Repleader  awarded ;  a 
Rule  to  replead  was  afterwards  given  by  the  Plaintiff,  and  for 
ivant  of  Defendant's  repleading  Judgment  was  figned  by  Default^ 
and  a  Writ  of  Inquiry  executed.  The  Queftion  was,  Whether 
the  Prothonotary,  in  taxing  Cofts  on  figning  the  final  Judgment^ 
ihould  allow  Plaintiff  the  Cofts  of  die  immaterial  Pleading  and 
Trial,  tsTtf.  Et  per  Cur^  No  Cofts  were  given  at  the  Time  of  the 
Repleader  granted,  and  there  can  be  none  now}  both  Parties 
have  been  in  Fault,  the  immaterial  Pleading  is  void,  and  neither 
.  Party  can  have  Cofts  for  it  2  Ventr*  196.  Walker  againft  Brooke^ 
Trin.  8  GuL  3.    Belfieldiox  Defendants  Ejr^  for  Plaintiff. 


Wickham  againji  Walker.     Mich.  1 1  Geo. 

DEfendant,  an  inferior  Tradefinan,  hunts  in  Company  with 
a  Perfon  qualified,  who  kills  a  Hare,  and  Defendant  being 
fued  on  Statute— >/««.  Plaintiff  obtained  a  Verdidl,  and  a  Point 
referved.  Whether  Defendant  was  liable  to  Cofts,  was  argued. 
The  Court  was  of  Opinion,  that  Defendant  being  found  by  the 
Jury  to  be  an  inferior  Tradefman  (a  Clothier  and  Alehoufe-keeper) 
is  within  the  Statute  which  was  made  to  prevent  fuch  People  from 
mifpending  their  Time :  Defendant's  Trade  is  as  much  negle£bd 
when  he  hunts  with  a  qualified  Perfon,  as  without  Per  Holt : 
Every  Tradefman  not  qualified,  is  an  inferior  Tradefman,  and  tho' 
qualified,  he  cannot  hunt  in  anyPerfon's  Ground  but  his  own.  De« 
fendant  muft  pay  Cofts.    Eyrt  for  Plaintiff  ^  Agar  for  Defendant. 


Lazarus  againji  Pritchard.    Hil.  1 1  Geo.  2. 

In  Troven  fk  Rule  to  (hew  Caufe  why  Proceedings  fliould  not  be 

JLX  ftayed  till  after  Payment  of  Cofts  allowed  Defen« 

danc  ia  a  farmer  A^on  for  the  fame  Thing,  was  difcharged  as 

unprecedented : 
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unprecedented :  The  Court  will  not  make  fuch  Rule  in  any  Cafe, 
except  Ejeftment.     Skinner  for  Plaintiff. 

Bofeville,  Attorney,  againjl  .  Trin.  1 1  &  12 

Geo.  2. 

PLaintiff's  Bill  of  Cofls  was  referred  to  Sir  George  Cooke  upon 
Defendant's  undertaking  to  pay;  and  after  the  Taxation 
PlalntifF  proceeded  to  Judgment,  which  was  fet  afide  by  the  Court 
for  want  of  Plaintiff's  filing  an  Affidavit  made  ufe  of  before  Sir 
George'^  to  augment  his  Allowance  of  Coils,  according  to  the  late 
Rule  of  Court.     HiL  11  Geo.  2.  for  Defendant;  — 

for  Plaintiff. 


Shindler  againji  Roberts,     Eafter  12  Geo. 


2. 


ON  Penal  Statute  for  adling  as  Commiffioner  of  the  Land- 
Tax,  not  being  qualified  :  After  Trial,  and  Cafe  referred,  5i/«- 
ner  moved  that  Plaintiff's  Attorney  might  deliver  to  Defendant  an 
Account  in  Writing  of  Plaintiff's  Place  of  Abode,  lie.  The  Court 
thought  the  Motion  caiiie  very  late ;  but  upon  Defendant's  Affida- 
vit that  he  did  not  know  what  was  the  Caufc  of  Adion  *till  ft- 
truary  laft,  when  he  was  ferved  in  the  Country  with  Notice  of  the 
Declaration  fo  late,  that  he  could  not  apply  laft  Term,  a  Rule  was 
granted  to  (hew  Caufe,  and  on  hearing  Prime  for  Plaintiff,  who  ob- 
jedled  that  this  Motion  ought  to  be  before  Plea,  and  that  a  Special 
Jury  had  been  moved  for  by  Defendant,  Rule  was  made  abfolute. 
Skinner  afterwards  moved  that  Plaintiff  might  give  Security  for 
Cofts  in  Cafe  Judgment  ihould  go  againft  him ;  but  was  denied : 
Plaintiff  is  a  vifible  Perfon,  and  has  a  Right  by  Law  to  bring  the 
Aftion. 

Cowper  againft  Milburn.     Trin.  13  Geo.  2« 

DIRCH  for  Defendant  moved,  That  Mr.  Cannings  Defendant's 

late  Attorney,  might  deliver  a  Bill  of  Cofts,  and   that  the 

fame   might  be  referred  to  the  Prothonotary  to  be  taxed«    Per 

Cur* :  Thefe  are  diftinft  Motions :  Let  Canning  (hew  Caufe  why  he 

(hould  not  deliver  Defendant  a  Bill ;  and  that  being  done  Defen* 

dant 
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dant  may  apply  [for  a  Taxation,  which  he  cannot  regularly  do 
before  a  Bill  delivered. 

Horsfall  againji  Greenwood  and  three  others. 

IN  Hilary  Vacation  laft  Defendants  pleaded  four  Special  Pleas ; 
and  afterwards,  the  fame  Vacation,  before  Replications  deli- 
vered, withdrew  their  Special  Pleas,  and  pleaded  the  General  Iffue, 
infifting  that  by  the  Courfe  of  the  Court  they  had  a  Right  fo 
to  do,  without  Payment  of  Cofts.  BootUy  for  Plaintiff,  moved  for 
Cofts :  Draper  for  Defendant,  oppofed  the  Motion.  Per  Cur* : 
No  Rule  can  be  made  upon  this  Motion  j  the  Praftice  is  fettled. 
Defendant  may,  by  the  Courfe  of  the  Court,  withdraw  a  Special 
Plea  and  plead  the  General  Iffue  the  fame  Term,  before  Replica- 
tion delivered,  without  Cofts.  Tn  this  Cafe  Plaintiff  had  advifed 
with  Counfel  upon  the  Pleas,  and  Replications  were  prepared,  but 
not  delivered.  Robin/on  againft  Simondsy  Mich.  5.  Geo.  2.  Martin^ 
dale  againft;  Galloway^  HiL  7  Geo.  2. 

Creeke  and  another,  Adminiftrators,  againft  Pitcairne, 

Clerk. 

In  Prohibition.  TQLaintiffs  were  nonfuited  at  the  Affizes  upon  an 
X^  Iffue  of  ModuSy  or  no  Modus :  Defendant 
moved  for  Cofts,  and  had  a  Rule  to  fliew  Caufe,  which  Rule  was 
difcharged;  the  Demand  for  Tithes  having  accrued  in  the  Life-time 
of  the  Inteftate,  and  being  a  Demand  for  which  Plaintiffs  could  not 
foe  in  their  own  Right.  Prime  for  Dtkniiniti  Bootle  for  Plaintiff. 

Horsfall  ^^^/^  Greenwood  and  others.    Mich.  13 

Geo.  2. 

DEfendants  having  withdrawn  Special  Pleas,  and  pleaded  Ge- 
neral Iffue  the  fame  Term,  without  Cofts  ;  per  eurs*  Cur^^ 
Plaintiff,  after  having  obtained  a  Vcrdift,  applied  to  the  Court  to 
have  the  Cofts  of  the  Special  Pleas  allowed  upon  the  Taxation 
of  Cofts  on  the  Poftea ;  infifting,  that  though  he  could  not  have 
thefe  Cofts  u^on  the  Amendment,  yet  they  ought  to  attend  the  Event 

of 
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of  the  Caufe.  The  Court  refured  to  order  the  Allowance  of  tbde 
Cofts,  no  Precedent  being  (hewn  where  fuch  Cofts  had  ever  been 
allowed.    Booth  for  Plaintiff;  Agar  for  Defendant. 

Slaughter,  by  Mundy,  his  next  Friend,  againji  Talbot. 

COSTS  being  allowed,  and  taxed  to  Defendant,  were  de- 
manded  of iJ/aiwIy, Plaintiffs  next  Friend,  who  refiifed  to  pay; 
and  Defendant  moved  for  an  Attachment  againfl  Mundy  for  Non« 
payment.  Shew  Caufe.  Per  Cur\  the  Rule  abfolute :  By  the  uni- 
form Prafiicc  of  all  the  Courts  the  Prochein  Amii  is  liable  to  Cofls. 
Ingefield  againft  Rounds  HiL  1726.  Skinner  for  Defendant;  Eyre 
for  Mundy* 

Dovor  againji  Robinfon.     Eafter  1 3  Geo.  2* 

THIS  was  an  A£tion  for  fcandalous  Words.  Defendant 
juftified,*and  Plaintiff  recovered  a  Verdidl  for  Damages 
under  401.  Plaintiff  procured  full  Cofls  to  be  taxed,  and  De- 
fendant being  taken  in  Execution,  moved  to  be  difcharged,  lie. 
The  Court  declared,  that  by  the  Statute  Plaintiff  can  have  no  more 
Cofls  than  Damages.  Not  guilty  pleaded,  or  a  Juflification,  makes 
no  Difference  (fpecial  Damage  not  being  proved) ;  and  ordered 
the  Ca*  Sa.  to  be  fet  afide,  and  Reflitution  and  Cofls,  and  by  Con- 
fent  no  A£lion  to  be  brought.  Agar  for  Defendant ;  Prime  for 
Plaintiff. 


Ecollier  againji  Dutour.     Trin.  13  &  14  Geo.  2. 

^Ohnfiny  Defendant's  late  Attorney,  delivered  Defendant  a  Bill 
fJ  of  Cofts  amounting  to  5/.  4^.  2rf.  and  accepted  4/.  i^s.bd. 
in  full  Satisfaction;  the  Bill  was  afterwards  taxed,  and  upoa 
Taxation,  19  J.  were  taken  off,  and  4/.  51.  2^.  allowed.  Defen- 
dant obtained  a  Rule  for  Johnfon  to  fliew  Caufe  why  he  fhould  not 
pay  the  Cofts  of  Taxation,  infifting,  that  more  than  a  fixth  Part 
of  his  Bill  had  been  difallowed.  But  the  Court  confidered  the 
Sum  accepted  by  Johnfon  in  full  of  his  Bill,  as  his  Demand,  and 
the  Sum  of  9;.  j^d,  which  appeared  to  be  the  Deduction  there- 
from 


fhxn  not  amountmg  to  a  iixth  Part,  the  Rule  was  difckarged,  upon 
Repayment  of  gs*  \d.  overpaid.  Drapir  foF  Johnfcn\  Urlin  for 
Defendant. 

DowntS,  Adminiftfator,  againjf  Shaft* 

In  Tr9Vir»  rTT^HE  Converfion  was  laid  to  be  in  the  Life»-time  of 
X    PlamtiiPs  Inteftate ;  Defendant  had  a  Verdict,  and 
moved  for  Cofts,  which  were  denied.   Booth  for  Defendants  JVynm 
for  PlaintiiF. 


*  Ibbotibn  againft  Browne.     Eaftcr  11  Geo.  2.    . 

THIS  was  an  A£lion  of  Trefpafs  ^are  Oaufumfriglt ;  De- 
fendant pleaded  a  Juflification,  Plaintiff  made  a  new  Affign* 
ment,  whereto  Defendant  pleaded  Not  guilty;  and  Plaintiff  having 
recovered  a  Vcrdi£k  with  Damages  under ^j.oj.  and  the  Judge  who 
tried  the  Caufc  not  having  certified  as  required'^^r  Statute  22  ^ 
23  dr.  2.  the  Queftion  was,  Whether  PlaintifF  ought  to  have  full 
Cofts,  or  Not  ?  Per  Cur^:  Here  is  no  Special  Pleading  j  the  new 
Affignment  is  only  to  afcertain  the  Place.  PlaintifF  can  have  no 
mere  Cofts  than  Damages.  Bootle  for  PlaintifFj  Prime  for  De- 
fendant. 

Creake,  Adminiftratrix,  and  Creake,  Adminiftrator  of 
Creake,  agawji  Pircairne,  Clerk,  in  Prohibition. 
Trin.  13  &  14  Ceo.  2. 

A  Writ  of  Prohibition  having  been  granted  in  Mtchailmas  Term 
1738,  on  the  Plaintiffs  Motion,  and  Plaintiffs  not  havinjf 
proved  their  Suggeftion  to  be  true  within  fix  Months,  purfuant  to 
the  Statute  of  2  &^  3  Eiw,  6,  Defendant  moved  in  Hilary  Tertti 
1739,  that  a  Writ  of  Confultation  might  be  awarded  for  Defendant, 
^aintiffs  not  proving  thdr  Suggeftion  ta  be  true  within  the  Time 
limited  by  the  Statute  5  and  that  PlaintiflFs  might,  according  to  the 
Diredion  of  fuch  Statute,  pay  to  Defendant  double  Cofts  s  and  a 
Rule  Was  granted  to  fliew  Caufe.  After  feveral  Motions  it  wa» 
DOW  doabte^,  whether  the  Plaintiffs,  being  Adminiftrators,  ought  to 

K  pay 
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pay  Cofts :  But  the  Court  feemed  to  think  that  Defendant  was  in« 
titled  of  Courfe  to  a  Writ  of  Confulution.     Sed  Cur*  advifart  as  to 


both  Points. 


Palmer  againjl  Williams,  Clerk.     Mich.  15  Geo.  2. 

DEfendant,  after  feven  Years  Litigation,  obtained  a  Sentence 
in  the  Spiritual  Court  againft  PlaintifF  for  Petty  Tithes'  of 
Goofeberrics  and  Strawberries,  of  the  Value  of  7  dn  three  Farthings 
fer  Ann.  PlaintifF  applied  for  a  Prohibition  ;  and  for  the  Information 
of  the  Court,  a  feigned  Iflue  was  direfted,  to  try  whether  the  Plot 
of  Ground  where  thcfe  Goofeberries,  lie.  grew,  was  Parcel  of  an' 
ancient  Orchard,  or  not.  The  Faft  being  found  in  Plaintiff's  Fa- 
vour, a  Prohibition  was  granted ;  and  a  Queflion  aroie.  Whether 
Plaintiff  ihould  have  any,  and  what  Cofts  ?  Per  C«r':  *  Plaintiff  rauft 
have  his  Cofts  of  the  feigned  Iffue,  As  to  Cofts  of  the  Spiritual 
Court,  (where  Plaintiff  has  been  unjuftly  vexed)  they  arc  not  in  our 
Power  to  give.  Since  the  Statute  giving  Cofts  of  Suit  in  Prohibi- 
tion after  Judgment,  Cofts  commence  from  the  Suggeftion,  which 
is  taken  to  be  the  Commencement  of  the  Suit,  in  lieu  of  an  Origi- 
nal Writ  of  Prohibition.  Draper  for  Plaintiff^  Prime  and  Wjnn$ 
for  Defendant. 


Howard,  Executor,  againjl  Radburn.    Hil.  1 5  Geo.  2, 

RULE  was  made  abfolute  for  Judgment  of  Nonfuit,  purfuant  to 
late  Aft  of  Parliament.  But  fer  Cur* :  Plaintiff  being  an 
Executor,  is  not  fubjefl  to  Cofts ;  if  a  Nonfuit  had  happened  at 
the  Aftizes,  Plaintiff  would  not  have  been  liable  to  Cofts. 


Goodtitle,  on  the  Dcmife  of  Clewlow  and  his  Wife, 
againji  Lowe  and  Lowe,  in  Ejeftment;  Lowe 
againji  Lowe  and  another,  in  Cafe.  Trin.  16 
Geo.  2* 


R 


ULE  obtained  on  the  Motion  of  Oewlaw^  upon  Affidavit 
of  L9we\  Infolvency,  to  ihew  Caufe  why  the, Cofts  reco* 

vcrcd 
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▼ered  by  CUwhw^  in  one  of  thefe  Anions,  fliould  not  be  fet 
ofF  againft  the  Cofts  recovered  by  Lcwi  in  the  other  Afliom  Wafe^ 
Attorney  for  Lawe^  (hewed  for  Caufe,  that  the  Parties  in  the  two 
Caufes  were  different ;  and  that  by  this  Means  Qtwlow^  who  was 
in  good  Circumftances,  would  be  difcharged,  and  fVafe  would  have , 
no  Remedy  for  bis  Cofts,  Lcwe  being  infolvent.  The  Rule  was 
difcharged.  Skinner  for  Wafiy  Birch  for  Qewbw.  The  Court 
denied  to  let  Cofts  againft  Cofts.  Ford  againft  Miksy  it  $  cwtrq^. 
Eaft$r  Term  1739. 


Honiwell  againft  Blatchford.     (Title  Nonpros^  &c.J 

DEfendant  moved  for  Judgment}  as  in  Cafe  of  Nonfuit,  pur<- 
fuant  to  the  Statute,  for  want  of  Plaintiff's  trying  the  Iflue 
according  to  the  Courfe  of  the  Court,  after  a  Treafixry  Rule  ob- 
tained by  Defendant  againft  Plaintiff  for  Cofts,  for  not  proceeding  to 
Trial  according  to  Notice,  and  Cofts  taxed  thereon.  Per  Cur^ :  De« 
fendant  fliall  not  take  both  Remedies,  but  one  only,  at  his  £Ie£tion  $ 
he  hath  made  Choice  of  the  one,  and  cannot  now  have  the  tther. 
No  Rule.   Bilfield  for  Defendant  \  Gapptr  for  Plaintiff. 

Thniflouty  ontheDetniie of  Jenkinfon^iafg'/?/;^ Wood- 
year,  Efq;  and  his  Wife,  Hoolc,  AUifon  and  Hard* 
wick,  in  Ejedtment.     Hil.  16  Geo.  2. 

UPON  the  Trial,  Plaintiff  obtoiped  a  Verdift  againft  all  the 
Defendants  except  Hooli^  who  was  found  Not  guilty ;  Plain- 
tiff's Cofts  were  taxed  upon  the  Poftea^^  and  alfo  Defendant  Hooli*% 
(ar  three  Pounds.)  HooU  applied  to  the  Court,  and  obtained  a  Rule 
to  Qiew  Caufe  why  be  (hould  not  be  allowed  a  third  Part  of  De- 
fendant's common  Cofts,  and  all  his  extraordinary  Cofts :  But  upon 
fhewing  Caufe,  it  appearing  that  the  Allowance  of  Cofts  was  juft^ 
and  that  the  Motion  was  a  mere  Contrivance  to  charge  Plaintiff's 
Leffor  with  extraordinary  Cofts,  which  were  accrued  on  Account 
of  all  the  Defendants,  and  not  on  the  particular  Account  of  HooU- 
only,  though  the  main  Queftion  was  determined  in  Plaintiff's  Fa- 
vour, and  though  HooU  was  Tenant  to  Defendant  JVoodyear^  and 
indempnified  by  him.  The  Rule  was  difcharged  with  Cofts. 
for  Hoolif  for  Plaintiff. 

K  z  Turner 


Turner  againji  Horton.     Eafter  i6  Geo»  2. 

THIS  Mras  an  Aflion  for  fcvcral  Sets  of  flanderous  Words 
fpoken  by  Defendant  o{  Plaintiff  in  his  Trade  of  a  Baker, 
(viz*)  Turner  will  break  before  Chrijhnas ;  and  I  will  lay  a  Wager 
of  it;  arid  fuchlikej  and  laid  Special*  Damage,  vi%l  that  Charier 
Hedges  refufed  to  deal  with  him  upon  Credit  Plaintiff  obtained  a 
Verdift,  Damages  Two-pence.  And  the  Queftion  was,  Whether 
Plaintiff  {hould  have  more  Cofis  than  Damages,  under  the  Statute 
ai  Jot.  cap.  iS'fe^*  6  ?  P^r  Cur*:  Plaintiff  can  have  no  more  Cofts 
than  Damages ;  the  true  Diftinflion  is,  that  where  the  Words  are 
aAionable  in  themfelves,  without  the  Special  Damage,  that  is  a  Cafe 
within  the  AA  of  Parliament,  and  Plaintiff  can  have  no  more  Coflf 
than  Damages.  But  where  the  Words  are  not  adionable  in  them- 
felves, but  the  Aflion  is  maintainable  only  with  Refped  to  the  Special 
Dan;kage,  then 'tis  a  Cafe  at  large,  and  out  of  the  Statute ;  and  Plain- 
tiff, if  he  recovers  any  Damage,  will  be  entitled  to  full  Cofts.  Where 
the  Words  are  aAionable,  (as  in  this  Caie)  the  Special  Damages 
are  to  be  confidercd  merely  by  way  of  Aggravation,  and  no  Notice 
ought  to  be  taken  of  them  in  the  Verdifl,  which  muft  be  generally. 
Guilty  or  Not  guilty.  The  Verdift  was  for  Plaintiff  on  the  firft 
and  fourth  Sets  of  Word$  only,  but  that  makes  no  Alteration,  At 
Words,  in  this  Cafe,  being  all  equally  adionable,  as  fpoken  of  Plain- 
tiff in  the  Way  of  his  Trade.  Where  the  Words  are  not  a6Hon- 
able,  there  the  Special  Damages  arc  the  Jet  of  the  Adion :  and  if 
the  Jury  find  Defendant  Guilty  of  (peaking  the  Words,  and  acquit 
him  as  to  the  Special  Damages,  the  Verdi£l  ought  to  be  fo  ukelu 

Grey,  Adminiftrator,  againji  Lockwood,  in  Trover, 
Trin.  16  &  17  Geo.  2* 

THE  Converfion  being  in  the  Time  of  the  Adminiftrator,  the 
Adion  might  have  been  maintained  by  Plaintiff  in  his  owh 
Right;  and  after  Judgment  for  Defendant,  the  Court  held  that 
Plaintiff  muft  pay  Cofts« 


BmdWftP 


Broadbent  againji  Wilts,  in  Trefpafs. 

T  Hough  the  Trefpafs  iras  coofcfled  by  the  Plea,  PlalntiiFre'i. 
pUed,  and  Ifllie  beji:^  joined,  on  die  Tri^  a  Verdi<Sl  was 
fiewiid  for  Defendant.  Aflerwa^ds  the  Court  gave  Judgment  for 
Plaimitf,aotwithftandiog  the  Verdi£i^  a#)d  a  Writ  of  Enquiry  of  Da<- 
mages  having  been  executed,  th^  Queflion  was,  What  Cofts  fhould 
be  allowed  PiaintifFoa  figning  iinal  Judgment  ?  The  Court  diredled 
the  Prothonotary  to  allow  Plaintiff  all  the  Cofls  in  theCaufe,  except 
the  Cofts  of  the  Trial.    Prinu  for  Plaintiff;  Bootle  forDefendant« 

Ogle,  Executor,  againji  MoiFatt.    Mich.  17  Geo.  z. 

RULE  for  Plaintiff  to  pay  Cofts  for  not  proceeding  to  Trial 
at  laft  Northumbirknd  AfBzes,  according  to  Notice,  dif- 
charged.  It  appearing  that  the  Caufe  was  entered  with  th^  Mar* 
(hal,  that  one  material  Witnefs  was  feezed  with  a  Subpoena^  and 
couU  not  attend,  and  another  was  diiabled  by  a  Fall  from  his  Horfe. 
Plaintiff  hath  made  no  wilful  Default ;  if  he  had,  he  muft  have  paid 
Cofts,  though  he  fues  as  Executor.  Prime  for  Plaintiff  i  BootU  for 
Defendant. 


Holdfaft,  on  the  Decnife  of  Hatterflcy,  an  Infant, 
againji  Jackfon.     Trinity  17  &  18  Geo*  2. 

AFTER  a  former  Ejeftment  brought  in  Banco  Regis^  a  Cafe 
made,  Argmnent  d^ereon,  and  a  Determination  in  favour  of 
Defendant,  and  Defendant's  Cofts  taxed,  a  new  Ejedment  was 
brought  in  this  Court :  Defendant  obtained  a  Rule  to  fliew  Caufe 
why  Proceedings  fliould  not  be  ftayed  till  after  Payment  of  Cofts  in 
the  former  Eje<flment,  which  was  made  ablblute.  The  Courts  of 
Wefimnfiir-HdH  pay  the  fame  Regard  one  for  another,  and  con* 
fider  a  former  Ejefiment  in  another  Court  as  they  do  a  former 
Ejeftment  in  the  fame  Court.  &alk.  255.  Jbionjmsuu  Doe  ex  dim* 
Duchefs  of  Hamilton  againft  Hatherley^  14  Geo^  2.  in  BiR.  The  fame 
Practice  in  Scaifuno.    Bofftle  for  Defendant  \  Skimur  for  Plaintiff. 

K  .3  Milb6ur4 


134  Cow,  &c. 

Milbourn  againjl  Reade.     Trin.  17  &  i8  6co,  2* 

DEcIaration  in  Trefpafs,  for  aflaulting,  beating  and  wounding 
Plaintiff,  at  the  Parifli  of  (A.)  and  alfo  for  obftniaing  him 
in  getting  Coals,  and  for  taking  and  earryiag  away  Coals  of  Phia* 
tiff,  and  fpoiling  other  his  Coals  there,  and  for  breaking  and  pulling 
down  a  Standard  and  Roller  of  Plaintiff^  s,  and  taking  and  carrying 
away  other  Goods  and  Chattels  of  Plaintiff's  there.  Plea  Not 
guilty.  On  Trial  Defendant  found  Guilty  of  aH  the  Premifles,  ex- 
cept taking  and  carrying  away  the  Goods  and  Chattels ;  Damagts 
5 1.  Cods  5  X.  and  as  to  taking  and  carrying  away  faid  Goods  and 
Chattels,  Not  Guilty.  No  Certificate  by  the  Judge  that  the  Aflault 
ind  Battery  was  fufficiently  proved,  or  that  the  Freehold  or  Title 
of  Land  came  chiefly  in  Queflion,  fecundum  Stat*  22  tf  23  Car.  2. 
£ap.g,fi^.  136.  and  for  Want  thereof,  after  Prothonotary  had 
taxed  Plaintiff  full  Cofts,  Defendant  obtained  a  Rule  to  (hew  Caufe 
why  faid  Taxation  fhould  not  be  fet'afide ;  which  Rule,  after  hear- 
ing Counfel  on  both  Sides,  was  difcharged  by  the  Court. 

Held,  agreeably  to  the  uniform  Determinations  of  the  Courts  at 
Wejlmnjiery  almoft  ever  fince  faid  Staf  22  tf  23  Car.  2.  That 
no  A£lion  is  comprehended  within  that  Statute  but  of  Trefpaft 
^are  claufum  fregits  and  of  Aflault  and  Battery ;  in  all  other  per- 
fonal  A6lions,  a  Plaintiff  who  recovers  Damages,  though  under  40  x. 
(except  Anions  for  fcandalous  Words,  which  are  governed  by  a 
particular  Law)  is  intitled  to  full  Cofts  by  the  Statute  of  Glouctfter^ 
without  the  Aid  of  a  Certificate  under  faid  Staf  Car.  2.  unlels  de- 
prived of  that  Benefit  by  a  Certificate  according  to  the  Statute 
43  Eliz.  cap,  b.feii.  2.  Lord  Chief  Juftice  IVilUs  paid  no  Regard 
to  the  Spoliation  or  Afportation  of  Chattels  ;  he  quoted  Vinn  againft 
PbiUipSy  Salk.  208,  Thompfon  againft  Berry^  C  B.  Pafih.  7.  Geo.  a. 
Mr.  Juftice  Jhney  was  of  the  fame  Opinion.  Mr.  Juftice  Burnttt 
differed  in  that  Refpe6l  i  he  apprehended  one  Part  of  this  Verdid): 
(the  Aflault  and  Battery)  to  be  within,  and  the  other  Part  (the  Trei^ 
pafs  as  to  the  Spoliation  of  perfonal  Chattels}  to  be  out  of  faid  Statm 
Car,  2.  but  as  Plaintiff  might  have  brought  feparate  A^ons,  and 
poflibly  have  recovered  full  Cofts  in  each  for  the  Affault  and  Battery, 
with  a  Certificate,  and  for  the  Spoliation  of  Chattels,  without  a 
Certificate,  he  is,  by  joining  both  together,  lefs  viexatious  to  De* 
fendant.   Plaintiff  is  intitled  to  Cofts  in  this  Action,  as  he  would 

han 
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have  been  in  a  feparate  A£lion  for'  the  SpoUatipn  or  Afportatlon  of 
Chattels  onlyt  In  this  Cafe,  as  the  Trefpafs  is  laid  generally  at  the 
Parifh  of  (A)  and  not  in  any  particular  Clofe  of  Plaintiff,  the  Title 
of  Land  could  not  come  in  Queftion.  LaUly  againft  Fry<^  Comyns 
Rep.  19,  20.  A£Uon  for  breaking  Plaintiff's  Clofe,  and  cutting  and 
carrying  away  his  Corn  there,  Defendant  found  Guilty  of  breaking 
the  Clofe,  and  cutting  the  Corn,  but  as  to  the  carrying  away  Not 
guilty ;  Damages  under  40  s.  no  Certificate.  The  Court  refufed  to 
give  full  Cofts  for  Want  of  a  Certificate,  bccaufe  the  Trefpafs  found 
was  within  the  Statute  \  but  after  feveral  Debates,  the  Court  inclined 
to  be  of  Opinion  to  have  given  full  Cofts,  if  befides  breaking  the 
Clofe  and  cutpng  the  Corn,  Defendant  h^d  ^^'^  heen  found  Guilty 
of  carrying  away  the  Com,  which  would  have  made  that  Cafe  pa- 
rallel to  the  prefent ;  for  then  the  Jury  would  have  found  one  Tref- 
pafs within  the  Statute,  and  another  Trefpafs  out  of  the  Statute, 
Wynne  for  De&ndant ;  Draper  and  Bootle  for  Plaintiff. 


Mitchell,  Widow,  againfi  Younghulband.    Mich.  1 8 

Geo.  2. 

ACTION  for  Words  (Special  Damage  laid,  by  which  Plain- 
tiff loft  her  Marriage.)  General  Verdift  for  Plaintiff,  Da- 
mages  Two  Pence.  Rule  abfolute,  that  Plaintiff  fbould  have  full 
Cofts,  the  Words  themfelves  not  being  actionable,  but  only  as  they 
are  coupled  with  the  Special  Damage.  BoQtle  for  Plaintiff  j  Frim 
for  Defendant. 

Waite  againfi  Smalcs,  ex  parte  Exec'  Def.    Hil.  18 

Geo.  2. 

WR I T  of  Enquiry  by  Confent,  direfled  to  be  executed  before 
a  Judge  at  the  Afiizes,  not  entered  with  the  Marflial.  Af- 
ter the  other  Bufmefs  done,  there  was  Time  to  execute  this  Writ ; 
Plaintiff  had  given  Notice  of  executing^  it  on  a  particular  Day,  du- 
ring the  Affixes  at  Tork  \  Defendant's  Executors  applied  for  Cofts, 
which  were  denied.  Plaintiff  is  not  in  fault.  This  Cafe  is  not 
with  the  Rule  concerning  Records  of  Nijiprius.  The  Judge  here- 
in is  no  more  than  an  Aififtjuit  to  the  Sheriff,  to  whom  the  Writ  is 

K  4  direded. 


ts6  Cafitf,  6ec. 

firo^d.    The  If  otict  ought  to  have  been  general ;  Notice  for  a 
porticukir  Day  is  void,    Siinmr  and  Bsaitle  lor  the  Executors. 

Harper  agatnji  Shcrrard,     Hilary  20  Geo.  2. 

DEfendant  having  pleaded  his  DHcharge  under  die  infcdvent 
Debtors  AA,  and  having  obtained  Judgment^  was  intitkd  to 
treble  Coils  under  the  Statute  \  the  Queftion  was.  From  what  Time 
fuch  Cofts  ought  to  be  computed  ?  A  Rule  bjConient  was  entered 
into,  that  the  Defendant  fliouid  have  treble  Cofts  from  the  Time  of 
his  Plea.    Draper  for  Defendant ;  B99tk  for  Plaintiff. 

Grcenhow  againft  Ilflcy  and  others.   Eafter  2 1  Geo.  2. 

THE  Plaintiff  declared,  that  he  was  pofTefled  of  and  in  an 
ancient  Mefluage  and  divers  Acres  of  Land  cum  pertin\  in 
Sandhurjl  Gom*  Berisj  and  by  Reafon  thereof  he  had,  and  of  Right 
ought  to  have.  Common  of  Pafture  for  all  his  commonable  Cattle 
hvant  and  couchant  upon  his  faid  Meffuage  and  Lands,  in  a  cer- 
tain Common  or  Wafte  called  Sandhurft  Cammn^  every  Year 
at  all  Times  of  the  Year,  except  upon  and  from  the  loth  of 
yune  until  and  upon  the  loth  ^fjuly  \  but  Defendants,  to  hinder 
and  deprive. him  of  his  faid  Common  of  Pafture,  cut  and  dug 
Turf,  (vi%.)  100  Cart  Loads  of  Turves  in  twenty  Acres  of  the 
Soil  of  that  Common,  and  took  and  carried  away  the  Turves  diere 
cut  and  dug,  whereby  the  Plaintiff  could  not  have  and  enjoy  his 
(Common  of  Pafture  in  fo  large,  ample  and  beneficial  Manner  as 
he  ought  to  have  done,  but  loft  Ae  greateft  Part  thereof.  He  alfo 
declared  in  like  Manner  with  Re^>e&  to  Common  of  Turbary. 

Defendants  Pleas.  The  Defendants,  by  Leave  of  the  Court,  plead 
three  Pleas,  vi%.  firft.  Not  guilty ;  fecondly,  as  to  the  firft  Count, 
that  Adam  fVilliamfiny  Elq;  is  fcifed  of  the  Manor  of  Sandhurftj  in 
his  Demefiie  as  of  Fee,  and  that  Defendants,  as  his  Servants,  and  by 
his  Conunand,  cut  and  dug  the  Turves  in  the  firft  Cwnt  montion* 
ed,  then  growing  and  being  in  the  Locus  in  quoy  as  being  in  the  fe- 
veral  Soil  and  Freehold  of  Che  feid  Jdam  WiUiamfin^  and  took  and 
carried  away  the  fame  for  the  Ufe  of  the  (aid  Adam  ffllliag^  ; 
thirdly,  the  like  Plea  9s  to  the  fecond  Count. 

New 
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Mftf  j^nrnmu  As  to  die  fiecond  Plea,  the  Plaintiff,  by  %  new 
Affignment,  fays,  that  he  ought  not  to  be  barred  from  having  fai$ 
Adion,  becftufe  that  the  100  Cart  Loads  of  Turves  meoetooed  in 
the  firft  Count,  were  xoo  Cart  Loads  of  Turves  cut  and  dug  for 
Sale,  and  fold,  taken  and  carried  away,  and  ware  odier  lOO  Cart 
Loads  of  Turves  than  the  100  Cart  Loads  mentioned  in  the  Plea  to 
be  cut,  dug^  taken  and  carried  away  for  the  Ufe  of  the  (aid  Aiam 
fViUian^9H\  and  concludes  with  an  Averment ;  and  inafinuch  as  the 
Defendants  have  not  anfwered  the  cutting,  digging  and  carrying 
away  the  Turves  newly  aiTigned,  die  Plaintiff  prays  JudgmeiME^  and 
bis  Damages ;  and  replies  in  like  Manner  to  the  third  Plea. 

PUa  to  the  new  AJJignment*  As  to  the  Trefpaffes,  {9V.  as  to  iJht 
Turves  firft  and  fecondly  anew  affigned  to  be  cut  and  dug  for  Sal^ 
and  fold,  taken  and  carried  away,  the  Defendants  fay,  that  the  fald 
Adam  WiUian^on  long  before  the  Time  when,  &r.  was,  and  ftill  is, 
fei&d  in  his  Demefne  as  of  Fee  of  and  in  the  Manor  of  Sandhurjf^ 
and  being  fi>  feifed  before  the  Time  wben^  i^c.  viz.  on  the  %f3% 
OSoker  1735,  he  gave  and  granted  to  one  Tbowuii  SBinus^  in  his 
Li&*tuae,  Licence  and  Liberty  to  cut  and  dig  Turf  and  Peat  for 
Sale,  from  and  off  the  faid  Place  called  Sandhurft  Commsn^in  which» 
&r.  and  to  take  and  carry  away  the  fame,  and  to  fell  and  diipofe 
thereof,  for  his  own  Ufe  and  Benefit,  at  his  own  Will  and  Pleafure^ 
to  hold  the  faid  Licence  and  Liberty  from  Mtehaelmas  then  laft  paft 
for  99  Years,  in  Cafe  the  faid  Thomas  Solmes  (hould  fo  long  live  ; 
by  Virtue  of  which  Licence  and  Liberty  the  Defendants,  after  the 
granting  of  the  faid  Licence,  and  durii^  the  USt  of  the  faid  Thoma^ 
viz.  on  the  ift  May  1743,  and  at  divers  other  Days  and  Times  be- 
tween that  Day  and  the  24th  of  November  in  the  feme  Year,  on 
which  Day  the  biA  Thetms  dkd,  (except  within  and  during  tfe 
Time,s  above  excepted)  as  Servants  of  the  faid  Tbemas  Solmes^  and 
by  bis  Command^  entered  mto  the  ikid  Places,  in  which,  &r.  in  or« 
der  to  cut  and  dig  Turves  there,  for  the  Purpofe  afore(aid»  and  then 
and  there  cut  and  dug  the  faid  Tui ves  firft  anew  affigned,  and  alfo 
the  Turves  fecondly  anew  affigned,  and  took  and  carried  away,  and 
delivered  the  fame  to  and  for  the  Ufe  and  Benefit  of  the  faid  Thomas 
Sjobrus^  as  it  was  lawful  for  them  to  do ;  which  fiud  Tunres  wen? 
afterwards  fold  by  the  faid  Thomas  Solmes^  by  Virtue  of  his  Grant 
and  Licence  aforeraid  ;  which  are  the  fame  TrefpaHes,  i^c.  above 
Aoew  affgofid  >  and  conchides  with  an  Aver oient. 
l^eomrnr.    To  this  the  PlAJyptiff  dfimurs* 

Joinder 


'    JmniiT  in  Dtmumr.    And  the  ^Defendants  join  in  Denmr- 
rer. 

Qn  the  Demurrer  the  PlaintifF  had  Judgment,  but  on  the  Trial  of 
the  IfiUe  joined  upon  the  Not  guilty,  the  PlaintifF  was  nonfuited. 

Prothonotary  CM/  having  a  Doubt  as  to  the  Taxation  of  Cofts 
for  the  Plaintiff  on  the  Demurrer,  in  Eajler  Term  ix  Gi$.  2. 
Plaintiff  moved  the  Court,  and  obtained  a  Rule  for  the  Defendants 
to  ihew  Caufe  ^y  Cofts  of  the  two  Pleas  pleaded  by  the  De- 
fendants, which  on  a  Demurrer  joined  were  judged  infufficient, 
fbould  not  be  given  for  the  Plaintiff}  and  the  Taxation  of  die  De« 
fendants  Cofts  of  the  Nonfuit  was  ordered  to  be  ftayed  till  the 
Court  fliould  odierwife  order. 

After  hearing  Counfel  on  both  Sides,  and  after  a  Confultation  with 
all  the  Judges,  (amongft  whom  was  fome  Diviflon  in  Opinion)  the 
Court  in  Hilary  Term  22  Geo.  2.  ordered,  that  it  be  referred  to  the 
Prothonotary  to  tax  the  Plaintiff's  Cofts  of  the  Demurrer  joined 
between  the  Parties,  according  tp  the  hSt  of  Parliament  made  in 
the  fourth  Year  of  the  Reign  of  her  late  Majefty  Queen  Anne<^  in« 
tituled.  An  AR  for  the  Amendment  of  the  LaWy  and  the  bitter  Advance^ 
mentifju/iice*,  and.  that  fo  much  as  Audi  be  thereon  allowed,  be 
deduded  out  of  the  Sum  that  (hall  be  allowed  the  Defendants  for 
their  Cofts  in  this  Adion.  Prime  and  Be^ield  for  Plaintiff  i  Skin^ 
ner  for  the  Defendants. 


Fyfon  againft  Cooke  and  others,  in  Replevin.    Mich, 

22  Geo.  2. 

DEfondants  having  obtained  an  Order  to  amend  their  Avowry 
on  Payment  of  Cofts ;  Noyes^  Defendants  Agent,  after  Plain- 
tiff's Death,  which  he  knew  not  of,  paid  5 /.  i\$.  bd.  Cofts,  taxed 
on  the  Amendment,  to  Lloyd^  Plaintiff's  Agent.  The  Judges  in  the 
Treafury  ordered  the  Money  to  be  repaid. 

Malton^  who  as  welU  &c.  againji  Aclam  and  others, 
in  Prohibition. 


A 


FTER  a  Verdift  for  Defendant  as  to  Part,  the  Queftion 
was,  Whether  he  Ihould  be  allowed  Cofts,  purfuant  to  Stat. 

WiU. 


WilL  3*  or  not?  In  ^art  hnpiiiu  if  Defendant  has  Judgment,  a 
Writ  is  awarded  to  the  Biihop;  in  Replevin,  a  Writ  of  Return*  Ha^ 
Itnf  \  and  Cofts  are  given  to  the  Avowant  in  feme  Cafes  by  StM. 
21  Hiu.  8.  in  Prohibition  by  4  yac.  i.  a  Confiiltation  is  given,  and 
•fince  the  Statute  W.  3.  Cofts,  lie.  if  VerdiiEl,  lie.  pafs  againft  Plains 
tiff.  Rule  that  Judgment  be  entered  for  a  Confultation  as  to  Part^ 
and  for  Cofts.  The  Poftea  was  agreed  to  be  altered,  with  Refpe£fc 
to  finding  diat  PlantiiF  proceeded  in  the  Spiritual  Court  after  the 
Writ  of  Prohibition  delivered  to  hiqi,  which  is  material*  ^9otU  for 
Defendants  ^iir  for  Plaintiff, 

Poole  agatnjl  Boulton  and  others,  in  Trover,  Hil,  2? 

Geo.  2. 

ON  the  Trial,  Plaintiff  obtained  a  Verdi£t  againft  one  of  the 
Defendants,  but  the  two  others  were  acquitted.*  Prinu 
moved  on  Behalf  of  the  two  Defendants  found  Not  guilty,  for  Cofts. 
Penied.  This  is  an  AfUon  pf  Trefpafs  on  the  Cafe,  and  not  within 
die  Statute  8  &  9  ^.  3.  giving  Cofts  to  Defendants  acquitted  in 
Trefpafs,  lie* 

Lomax,  Efquire,  again^  The  Biihop  of  London,  Cref-* 
pin.  Clerk,  and  Cooke,  Efquire,  in  Quare  Impedit« 
Same  Term. 

TH  E  Bifliop's  Plea  was,  No  Claim  but  as  Ordinary ;  Judg- 
ment paffed  againft  Defendant  Cooke  for  Non-appearance  on 
a  Dijlringat.  An  Iffue  between  Plaintiff  and  Defendant  Crefpin 
on  the  Right  of  Prefentation,  was  tried,  and  a  Vcrdift  found  for 
Plaintiff.  Afterwards  a  Writ  of  Enquiry  was  awarded  as  to 
Matters  (omitted  at  the  Trial)  vi%.  firft.  Whether  the  Vicarage 
was  full?  fecondly,  If  full,  at  whofs  Prcfentation j  and  how 
much  Time  is  elapfed  fmce  it  laft  began  to  be  vacant  ?  and  thirdly. 
The  true  Value  of  the  Vicarage  by  the  Year  ?  By  the  Inquifition 
it  was  returned.  That  the  Vicar^e  was  full  of  the  Defendant 
Daniel  Crefpin^  on  the  Prefentation  of  the  King  j  that  it  began  to 
be  vacant  26th  5^1^11^  I746>  on  the  Death  of  John  Romneyy  Clerk; 
Value  by  the  Year  120/.  Draper  for  Plaintiff  moved  for  Colts, 
Damages  being  given  by  the  Statute  of  fFeJIminfiir  St.  and   by 
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Ae  Stotttte  of  Ghue^ir^  Cofts  ip  att.Cafc$  where Damget.  He 
quoted  iifU  agaii^  H^knd^  3  Z^.  35p  and  Skinmr  25*  Rule  irfw 
made  to  fliew  Caufe»  whicb  was  aftcvwiards  difcharged«  The  Si^.^ 
tute of  GhtuffiiTf  6 £d.  I. relalfts  to  Cafea at  Cominoa IawwA 
■Statutes  antecedcoc  TJhe  fubfequjbot  Statute  of  Weftnif^^  %. 
13  Ei.  I.  creates  Damages  k  j^iMr#  Im^Ht^  where  tliere  wfti^ 
none  before  at  Common  Law,  (dotb  oot  add  to  Damages  tfuit  were 
fecoveraUc  before)  gives  two  Years  Value,  where  the  Turn  is  loft 
)>y  Laches,  if  nol^  and  Liviog  foil.  Half  a  Year's  Valu^  Mich. 
10  Jams  \.  Pinfolds  Cafe,  10  C^€^  where  Damages  are  create 
ed,  (none  before}  no  Cofts;  where  the  Damages  are  additional, 
Cofts.  I  yonesy  Sir  Thomas^  234*  Kelway  26.  a.  Skinner  is  mif- 
taken,  he  refers  to  two  Cafes  in  Coke  which  don't  warrant  him.  In 
^are  Imptdit  the  King  has  no  Damages,  becaufe  he  is  not  within 
the  Statute  of  Wejlmtnjler.  H$b.  23.  If  Writ  of  Error,  Cofts 
fer  StaU  Men.  7.  no  Cofts  in  juiy  other  Inftance.  Skinnir  for  Dc- 
fejxdant  Crefpin. 

JoAes  againji  Davies  and  his  Wife,  in  Trefpais  and 
AiTauIt.     Eafter  22  Ceo.  2r 

DEfendants  had  pleaded  to  two  Aflaults,  i^c.  laid  in  the  Decla- 
ration, feveral  Matters,  by  Leare  of  the  Court,  viz.  an  Ac* 
cord  with  Satis£i£tion  by  the  Hufband  ^  That  what  the  Wife  did  was 
in  Aid  of  her  Hun>and ;  Not  guilty;  and  Son  AJfauk  demefne.  On 
Trial  the  Verdi£l  was  on  the  two  firft-mentioned  Pleas  for  the  De* 
fendants.  Residue  for  Plaintiff,  without  any  Damages  s  bo  Certi^ 
ficate  from  the  Judge,  that  Defendants  bad  pr(^able  Caufe  to 
plead  the  two  laft-mentioned  Pleas.  The  Court  thought  they  had 
no  difcretioaary  Power,  but  are  bound  by  the  Stafoitc  4th  Qu.  Annij 
as  the  Judge  has  not  certified.  Rule  abfolute,  that  Plalmiff  have 
Cofts  Qccafioned  by  the  two  later  Pleas,  and  that  the  (amc  be  de- 
duced out  of  Cofts  allowed  Defendants.  Skinner  for  Plaintiffi 
Beljidd  for  DefendantSc 

Moorboufc  agsinji  Barham.     Hilary  23  Geo.  2^ 

DEfendant  had   obtained  a  Treafury  Rule  f<^  Taxation  of 
Plaintirs  Attorney's  BUI,  at  Peril  of  Cofts.    On  Plaia- 
tiff*s  Applio^tioa  to  the  Court  to  difchargc  the  Trcafuiy  Rule, 
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the  Court  ordered  the  BUI  to  be  taxed  n,   between  Attpraey 
a^  Clicac,  at  Peril  ai  Coftf .  Po^/e  for  Pbintiff s  It^d^ik  for  D^« 

Cremer  /?^tf/;j/?  Dent    Eafter  24  Geo.  !• 

FOUR  IlSies  were  joined  on  four  federal  Pleas  In  Bar  to  an 
Avowry,  three  of  which  were  found  for  the  PlaintifF,  and  the 
fourth  for  ^e  Defendant.  The  Judge  before  whom  the  Hues  were 
tried  not  having  certified,  under  the  Statute  4  Queen  Jfrne^  That 
PlaintiiFhad  probable  Caufe  to  plead  the  fourth  Piea  in  Bar ;  De« 
fendant  moved  for  Cofts  as  to  the  fourth  Flea,  and  obtafnei 
^  Rule  to  fhew  Caufe.  The  Judge,  after  the  Motion,  and  before 
Cauie  (hewn,  certified  in  PlaintiiPs  Favour ;  whereupon  the  Rule 
was  difcharged,  and  Plaintiff*  ordered  to  pay  Defendant  Coib  of  the 
Application. 

N.  S.  The  Certificate  is  not  required  by  the  Statute  to  be  made 
in  Court  at  die  Trial.    Prim  for  PlaintifF;  Pcole  for  Defendant. 


Yates  againfi  Gun  and  his  Wife.     Mich.  25  Geo.  2. 

AFTER  ifliie  and  Demurrer  jcnned.  Plaintiff  proceeded  to  trj 
the  Ifltie,  addrecoveted  a  Verdift ;  afterwards  tkc  Demurrer 
was  argued,  and  tiie  Court  gave  Judgment  thereupon  for  Defendant. 
Plaintiff  moved  for  Cofls  of  the  Trial.  The  Court  ordered  tfaQ 
Prothonotary  to  tax  Cofts  <mi  bodi  Sides,  and  that  PfauotiFB  Cofb 
df  the  Trial  be  deduded  out  of  Defendant's  Cofts,  if  Defiendant't. 
Cofts  exceed  Plaintiff's }  if  Plaintiff's  Cofts  exceed  Defendant's, 
Defendant  to  pay  Plaintiff's  £xcee<Uiigs.  p9ob  for  Plaintiff  1  BniU^ 
for  Defendant. 

filigh  and  another^  Executors,  againji  Cope.   Mich. 
25  Qeo.  2. 

TNEfbodant  (4«^  to  Plaiati^s  ASHoa  bis- Difdsarge  as  i| 
4h^  Fugitive,  under  tjie  isfolveot  Dcbtorp  Ad  16th  Gi^gt  a« 
PUintiffs  not  content  with  Judgmept:  a^d  Eaeeuiion  at  to  futim 
(ff^  t0  havo  SMpMi^ft.  sfiin^.  l>eftndiw|t'8  P«fan»  repli^ 

and 
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and  took  Iflue,  that  Defendant  was  not  a  Fugitive  beyond  th^ 
Seas  within  ^  Statute  $  and  on  Trial  a  Verdid  was  found  for 
Defendant;  whereupon  Prinuy  for  Defendant,  moved  for  Treble 
Cofts,  purfuant  to  faid  Statute ;  which  Statute  doth  not  in  Words 
extend  to  Executors ;  the  Difcharge  was  obtained  in  1743,  fub- 
fequent  to  Teftatdr's  Death ;  and  PlaintiflFs  the  Executori  were 
jummoned,  aftid  had  an  Opportunity  of  controverting  the  FaA  at  tb» 
Seffions.  The  Serjeant  infifted.  That  though  this  Adion  could 
not  have  been  fupported  by  PlaintiflFs  in  their  own  Right,  widi* 
out  fuing  in  the  Capacity  of  Executors,  yet  as  they  luive  made 
themfelves  Principals,  by  putting  in  Iflfue  a  Fad  which  happened 
fince  the  Teftator's  Death,  they  have  made  themfelves  liable, 
and  ought  to  pay  the  Treble  Cofts.  A  Rule  was  made  to  ihew 
Caufe ;  which  was  afterwards  difcbarged,  on  hearing  WiUes  and 
4gar  for  the  Plaintiflfis.  The  Court  held,  that  the  Rule,  as  to  Fu- 
gitives and  infolvent  Debtors,  muft  be  the  fame  ;  that  if  the  Exe- 
cutors are  liable  to  any,  they  are  liable  to  Treble  Coftsj  but  the 
uniform  Conftru£iion  of  Law  has  conftantly  been,  that  where. an 
Executor  can  bring  the  Adion  in  his  own  Right,  and  yet  brings  it 
quatifuis  Executor,  there,  if  he  faOs,  he  fliall  pay  Cofts ;  but  if  he 
could  not  bring  the  Adion  otherwife  than  quattnus-  Execiitdr^ 
though  he  fails,  he  (hall  pay  no  Cofts.  Executors  have  been  ex- 
culed  from  Cods,  becaufe  they  are  obliged  to  get  in  the  Teftator's 
Eflfeds,  and  cannot  be  fuppofed  to  be  quite  cogniiant  of  his  Rights ; 
they  aA  in  autre  Droit  \  the  Caufe  of  AdUon  arofe  in  Teftator*s 
Life-time ;  this  AiBt  is  not  diftinguilhable  from  Conftru£Hons  of 
former  Statutes ;  an  Executor  is  not  confidered  as  a  Plaintifll^  but 
as  a  Reprefentative.  -  There  has  been  a  like  Determination  in  the 
Court  of  King's  Bench,  where  the  Defendant  applied  for  Double 
Cofts  on  the  Mint  Ad.  Hitchcox^  Executor,  againft  Gah^  Meb. 
13  George  2. 

Tii^n  agawfi  Glafs.     Hil.  25  Geo.  2. 

THIS  was  an  A£lion  for  flanderous  Words;  feven  Sets 
were  put  into  the  Declaration ;  the  firft  Set  as  follows. 
He  (PlaintiiF)  has  done  fuch  Things  as  I  (Defendant)  could  hang 
him  for,  if  die  Truth  was  known  j  the  following  Sets  were  of 
like  Import.  'Twas  laid,  that  Plaintiff  wi»  a  Blackfmith  by 
Xnde,  and  that  Piilif  Parker  Senior  and  PbUip  Parker  Junior, 

two 
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two  of  his  Cuftomers,  by  Reafon  of  publiihing  the  Wbrds,  had 
dtTcontinued  to  deal  with  him  as  before.  VerdiA  was  found  for 
Plaintiil^  as  to  the  iirft  Set  of  Words,  Damages  i  j. ;  as  to  four  other 

•«  Sets,  Defendant  was  found  Not  guilty ;  but  as  to  the  remaining  two 
Sets,  and  the  Special  Damage,  no  Finding  of  Xhe  Jury  appeared. 
The  Queftion  was,  Whether  Plaintiff  fliould  have  Cofts  deincn^ 
miftlo^  or  no  more  Cofts  than  Damages  I 

Per  Curiam:   In  Turmr  againft  Hwion^  Eafigr  16  Ge9^  2.  all 

•  the  Cafes  relative  ^to  this  Point  were  taken  into  Confideration. 
Where  Words  are  of  themfelves  a&ionable,  the  Special  Damage, 
makes  no  Alteration,  except  by  way  of  Aggravation ;  where  Words 
are  not  in  themfelves  a£HonabIe,  die  Special  Damage  is  the  Jet  of 
the  ASion.  Anciently,  perhaps,  when  Words  were  taken  in  mi* 
tiori  fenfuj  thefe  Words  might  not  be  thought  a£Uonable;  but  in 
later  Times  it  has  been  otherwife  adjudged,  for  Prefervation  of  the 
Peace ;  and  becaufe  Words  are  to  be  legally  linderftood  as  the  fiy- 
fianders,  and  all  the  World  underftand  them.  Thefe  Words  feem 
rather  to  be  afUonable  than  otherwife.  The  Court  cannot  prefume 
that  the  coniequential  Damage  was  found.  Though  no  Motion 
has  been  made  in  Arreft  of  Judgment,  yet  had  it  been  plain  that  the 
Words  were  not  a£Uonable ;  the  Court  ought  not  to  give  Judg- 
ment ;  but  where  'tis  not  plain,  and  the  Court  incline  to  think  the 
Words  afilonable.  Judgment  ought  not  to  be  ftayed.  Wherry  on 
Trial,  Words  plainly  appear  not  to  be  adionable,  and  no  Special 
Damage  interferes,  Plaintiff  ought  to  be  nonfuited,  that  Defendant 
may  have  Cofts,  which  in  Arreft  of  Judgment  he  cannot  have. 
The  Court  will  not  refine  on  a  good  Statute  21  Jac.  c.  16.  againft 
its  obvious  Intent.  Rule  to  fhew  Caufe  why  Plaintiff  ftiould  not  be 
allowed  Cofts  de  incnmenU  difcharged.  Prime  for  Plaintiff  j  Agar 
for  Defendant. 

Barrowclough  againjl  Webfter  and  Smith,  in  Aflault 
and  Battery.     Eafter  25  Geo.  2. 

O  TH  Defendants  plead  Not  guilty ;  and  Defendant  Wehjler^ 
by  Leave  of  the  Court,  pleads  alfo  Son  Ajjault  iemifne.  Ver« 
did  for  Plaintiff  againft  both  Defendants  on  the  Not  guilty,  and  for 
Defendant  Webfter  on  the  Son  Jffault;  Damages  as  to  Smith  gs. 
Two  Certificates  were  figned  on  the  Record  ofNift  prius  by  the 
Lord  Chief  Baron,  who  tried  the  Caufe ',  one^  that  the  Aflault  and 
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Battery  was  fufluriently  proved ;  the  other,  that  there  was  a  pro« 
bable  Caufe  for  making  WehfterT^  Defeadant.  IVebJier  aioved  far 
Cofts  on  Stat.  4  Ann.  which  doth  not  extend  to  this  Cafe ;  nor  StaU 
9  fTiU,  3.  as  held  by  the  Court*    Cofls  denied.  Prime  for  WAJlgr. 

Bright  agamjl  JzckCon  and  others,  in  Replevin.  Trin* 
25  &  26  Geo.  z. 

PLaintiiFhad  pleaded,  by  Leave  of  the  Court,  two  feveral  Matters 
in  Bar  to  the  Avowry,  by  way  of  Prefcription  for  Right  of 
Common,  (^c*  And  on  one  of  the  Pleas  the  Fad  was  found  for 
him ;  but  there  being  no  Certificate  from  the  Judge  who  tried 
tiie  Caufe^  that  PlaintiiFhad  probable  Caufe  to  plead  the  other  Plea, 
Defendants  moved  for  Cofts  occafioned  thereby,  purfuant  to  StaU 
4  Qu.  jfnne^  The  Queftion  was.  Whether  thefc  Proceedings  are 
within  that  Statute  or  not  ?  The  Avowant  in  Replevin  is  omitted  in 
the  Words  of  the  Statute.  Rule  to  fhew  Caufe  why  Plaintiff  (hould 
not  pay  Coils,  enlarged.  Prime  for  Defendant;  P^ole  for  Plaintiff. 


Gregory  againjl  Dormer.     Mich.  26  Geo.  2. 

THIS  was  an  ASion  for  feveral  Trefpafles,  (inter  aF)  a  Tref- 
pafs  in  Stoct  Orchard  and  Rye  CUfey  with  Cattle,  and  bruif* 
ing,  preffing  and  fpoiling  Plaintiff's  Apples,  (viz.)  twenty  Buihels 
of  Apples  there  founds  The  Caufe  had  been  tried  in  Glouceflerfiire 
by  a  Special  Jury  of  Gentlemen,  who  found  for  Plaintiff  as  to  die 
particular  Trefpafs  aforefaid  ;  Refidue  for  Defendant.  The  Quef- 
tion was,  Whedier  Plaintiff  fliould  be  allowed  full  Cofls,  or  not  ? 
Court  difcharged  Plantiff^s  Rule  to  ihew  Caufe  why  he  fhould  not 
have  full  Cofts.  The  Apples,  fo^ ought  that  appears  by  the  Decla* 
ration,  might  be  growing,  though  not  laid  to  be  ibidem  cre/cen\  but 
ibidem  invent*.  The  Jury  had  the  Merit  of  the  Caufe  before  them  \ 
the  ASion  appears  to  be  frivolous,  by  the  fmall  Damages  they  gave. 
tViUes  and  Poele  for  Defendant  j  Draper  and  Uayward  for  Plaintiff.' 


Scoffin 


Scoffin  dgainji  Robinf9n,  in  Trefpafs*     Eafter  26* 

Geo.  2. 

PLaintiff,  at  laft  Affiles  ^or  Kenty  recovered  a  VerdiA  againft 
Defendant;  and  at  the  fanie  Affizes,  in  an  EjcAment,  on 
tbeDemife  of  ^flW^«  (Defendant  in  this  A£Uon)  againft  Scfffin 
(Plaintiff  in  this  Aflion)  PlaintiiF  recovered  a  Vcrdift.  -R«- 
hinfon  applied  t6  have  the  Cofts  he  was  intitled  to,  fet  oflF  and 
deducted  out  of  the  Cofts  to  be  allowed  Scoffin.  Rule  for  that 
Purpofe  made  abfolutc.     WilUs  for  Defendant;  Pook  for  Plaintiff. 


Mordccai  againji  Nutting  and  others,  in  Trefpafs,  &c. 
[Omitted  in  Mich.  23  Geo.  2.] 

PLaintiff  fues  four  Defendants,  gets  a  Verdid  againft  one,  and 
the  other  three  are  acquitted.  On  an  Affidavit  that  PlaintiiP 
is  an  itinerant  Jew  and  poor,  Defendants  who  were  acquitted 
obtained  a  Rule  to  fhew  Caufe^  why  their  Cofts  ihould  not  be 
dedu£ted  out  of  what  Protlionotary  (hould  allow  Plaintiff  for 
Cofts  againft  that  Defendant  who  was  found  guilty.  On  (hew- 
ing Caufe  the  Court  declared  the  Motion  to  be^unprecedented, 
and  difcharged  the  Rule.  Prime  for  Plaintiff;  Leeds  for  Defen* 
dants. 

Owfton  againJl  O  Bryan.     Trin.  27  &  28  Geo.  2. 

DEfendant  paid  Money  (about  37 /.)  into  Court  on  the  com- 
mon Rule  J  Plaintiff  proceeded  to  Trial,  and  recover- 
ed a  larger  Sum,  and  afterwards  became  a  Bankrupt;  the  Af- 
fignees  of  Plaintiff's  EffeSs.  under  the  Commiffion,  moved  to 
have  the  Money  paid  out  of  Court  to  them  $  which  was  oppofed  by 
Mr.  JFard  Plaintiff*s  Attorney,  who  fubmittcd  Whether  he  who 
had  been  the  Inftrument  of  recovering  the  Vcrdidl,  ought  not  to 
be  firft  paid  his  Bill  of  Cofts  ?  Rule  to  refer  Ward's  Bill  to  the 
Prothonotary  to  be  taxed.  Ward  to  allow  7  A  41.  received  by  him 
•f  Plaintiff  in  Part,  and  then  to  be  paid  out  of  the  Money  in 
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Court,  Refidue  to  be  paid  the  Affignees.    Primg  for  IFardi  P^li 
for  the  AiSgnees. 

Roberts  againjl  Biggs  and  others. 

RULE  made  abfolute.  That  Proceedings  on  final  JudgmenC 
figned  in  this  Caufe  be  ftayed,  and  that  17  /•  iix.  Damages 
and  Cofts  thercbj  recovered  be  allowed  to  Defendant  Biggs<^  to* 
wards  Payment  of  the  larger  Sum  of  Money  recorded  in  an 
Adion  brought  by  him  \Bigg$]  againft  Ribtrts^  wherein  Defendant  - 
[Roberts]  having  been  arretted  by  one  Ruhard  Bellamy^  Jobm 
Bradley  Junior,  and  George  Snuthurft  (as  Bellamfs  Affiftants)  for 
41  /•  2  J.  o  d.  upon  Promife,  was  refcued  by  his  Wife  and  one 
George  Platts  his  Brother  in  Law,  and  thereby  made  his  Efcape 
to  his  own  Houfe ;  Plaintiff  and  the  Officers  purfued  but  could 
not  retake  him,  Defendant  abfconding,  Plaintiff  fued  out  Proceft 
of  Outlawry,  Defendant  appeared  to  the  Exigent,  and  the  Caufe 
being  at  IflTue  was  tried  at  Nottingham  Spring  Affizes  17549  where- 
in Plaintiff  recovered  for  Damages  andCottsjo/.  lOx.  od*  R§^ 
berts  brought  this  A£lion  againft  Biggs^  Bellamy  and  Bradley^  in 
Trefpafs,  for  that  they  (together  with  Smithurji)  broke  and  entered 
his  Houfe,  and  diilurbed  him  and  his  Family  inhabiting  therein  ; 
which  Caufe  being  at  IfFue  was  alfo  tried  at  faid  Spring  Affixes, 
and  the  Jury  gave  Plaintiff  i  s.  Dam^es*  Mr.  Juilice  Bircb^  who 
tried  the  Caufe,  certifying,  that  the  Trefpafs  was  wilful  and  ma^ 
licious,  Plaintiff  Roberts  became  entitled  to  his  Cotts,  which  Da- 
mages and  Cofts  amounted  to  17  /•  11  x.  od.  WilUs  for  Defend- 
ants J  Prime  and  Poole  for  Roberts. 

Bright  againji  Jackfon,  in  Replevin.  Hil.  28  Geo.  2. 

TH  E  Avowant  applied,  under  the  Stat.  4  J^.  Anrif^  for  the 
Amendment  of  the  Law,  for  Cofts ;  fome  of  the  Ifiiies 
joined  on  fcvcral  Pleas  in  Bar  to  the  Avowry  pleaded  by  Leave 
of  the  Court  being  found  for  him,  and  no  Certificate  by  the  Judge 
that  fuch  Pleas  were  material,  die  Word  [Avowant]  happens  to 
be  omitted  in  the  Stat,  though  the  Words  [Defendant^  Tenant^ 
and  Plainttffy]  are  infcrted ;  an  Avowant  is  in  the  Nature  of  a 
Defendant,  and  plainly  within  the  Meaning  and  Intent  of  the 
Statute.  Rule  abfolute,  that  Prothonotary  fliall  tax  Avowant's 
3  Coftf 
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Colb  on  the  Plea  found  for  him,  and  that  the  fame  be  dedufied 
tout  of  Cofts  allowed  Plaintiff.  Prinn  for  Avowant  s  fyilUs  and 
Po§le  for  Plaintiff. 


Eaft  againji  Nonelly,  in  Replevin.  The  fiime  Cafe, 

Goodright  on  Demiib  of  Larmer  againji  Searle,  iii 

Ejecflment. 

UPON  Affidavit  of  Death  of  the  Leffor  of  Plaintiff,  a  Rule 
was  made,  That  Plaintiffs  Attorney  (hould  (hew  Caufe 
why  Proceedings  fhould  not  be  ftayed  till  fome  Perfon  gives  Secu« 
rity  for  Defendant's  Cofts,  if  any  fliall  be  adjudged  to  him.  The 
Court,  upon  hearing  Counfel  on  bodi  Sides,  thought  Security  oug;ht 
to  be  given,  and  diereupon  Mr.  Limbrey  Plaintiffs  Attorney  un* 
dertaking  for  Payment  of  fuch  Cofts,  the  Rule  was  difcharged. 
Hewitt  for  I)efendant  \  Poole  for  Plaintiff^s  Attorney. 

Barker  Efquire,  and  Cooke  Efquire,  againji  the  Bifhop 
of  London,  LomaxEfquire^  and  Bellamy  Clerk.  In 
quare  impedit. 

A  Bill  of  Cdb  delivered  by  Mr.  Cooling  as  Attorney  for  De- 
fendant Bellamy^  amounting  to  165/.  15;.  having,  at  the 
Inftance  of  Defendant  Bellamy^  been  referred  to  Mr.  Prothonotary 
Wegg  to  be  taxed,  and  lefs  than  a  fixth  Part,  viz.  25  il  13  j.  10  dm 
having  been  deduced  on  Taxation,  Cooling  had  moved  for  Coftt 
of  the  Taxation,  and  the  Rule  for  thofe  Cofts  was  drawn  up  ab- 
ftdutely.  Defendant  Bellamy  applied  to  difeharge  that  Rule ;  and 
upon  hearing  Counfel  on  both  Sides,  the  Court  difcharged  the 
former  Rule,  as  unprecedented ;  it  fhould  have  been  drawn  up  to 
fiiew  Caufe,  not  abfolutely ;  but  a  new  Rule  was  made,  Ordering 
Defendant  Bellamy  to  pay  Cooling  Cofts  of  the  Taxation.  By 
Stat.  2  Geo.  2.  if  a  fixth  Part  of  an  Attorney's  Bill  be  deduced, 
the  Court  are  not  left  to  their  Difcretion,  but  are  obliged  to  award 
Cofts  of  the  Taxation  againft  the  Attorney;  where  a  fixth  Part  ia 
not  dedu<acd,  the  Court  are  left  to  their  Difcretion.  The  Statute 
is  a  good  Guide,  what  it  direds  in  one  Cafe  feems  to  be  a  right 
Rule  in  the  others  ever  fince  the  Statute,  Cofts  of  Taxation  have 

La  be.a 
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been  reciprocally  given  to  the  Party  charged,  and  to  the  Attorneyi 
as  a  fixth  Part  has,  or  has  not,  been  taken  off.  Prim$  for  Defen* 
dant  Bellamy  \  Draper  for  Cooling. 

Lloyd  Efquirc,  againji  Winton,  in  Replevin.   Mich. 
29  Geo.  20 

PLaintifF  declared  for  taking  and  detaining  an  Ox ;  Defendant 
avowed  the  Taking  as  a  Seizure  for  a  Heriot  Cuftom,  (claim* 
ing  no  Right  to  diftrain.)  After  a  Nonfuit  Mr.  Prothonotary 
Cooke  had  allowed  Defendant  double  Cofts,  taking  the  Cafe  to  be 
within  the  Stat.  11  Geo.  2.  giving  Avowants  double  Cofts  \  Plain- 
tiff moved  that  the  Prothonotary  might  review  his  Taxation.  Rule 
for  that  Purpofe  made  abfolute.  The  Avowry  not  being  for  taking 
the  Ox  as  a  Diftrefs  is  out  of  the  Statute ;  for  Heriot  Service,  Cat- 
tle, Wr.  are  diftrainable,  for  Heriot  Cuftom  not.  PooU  for  Plain- 
tiff i  ^^/i  for  Defendant. 

Seed  againji  Wolfenden,  in  Prohibition.      Hil.  29 

Geo.  2. 

IT  was  at  Defendant's  Inftance  made  Part  of  the  Rule,  hereby 
a  Writ  of  Prohibition  was  granted,  That  Plaintiff  fliould  declare 
in  Prohibition ;  Defendant  afterwards  demanded  a  Declaration,  and 
threatened  a  Non  Pros  for  want  thereof;  whereupon  Plaintiff's  Agent 
prepared  a  Declaration ;  wb^n  'twas  ready  be  was  told  by  Defend* 
ant's  Agent  that  he  need  not  deliver  it ;  but  as  he  had  been  at  the 
Trouble  and  Expence  of  preparing  a  Declaration,  Plaintiff^s  Agent 
delivered  the  fame  to  Defendant's  Agent,  and  called  for  a  Plea; 
Defendant  pleaded  nothing  to  the  Merits,  but  only  that  he  did  not 
proceed  in  the  Spiritual  Court  after  the  Prohibition,  gave  a  Rufe  .to 
reply,  and  demanded  a  Replication ;  whereupon  Plaintiff  applied  to 
the  Court,  and  obtained  a  Rule  for  Defendant  to  fhew  Caufe  why 
he  {houldnot  pay  Plaintiffs  Cofts  of  the  Proceedings  in  Prohibition  1 
which  Rule  was  now  made  abfolute.  The  Court  looked  upon  the 
Plea  to  be  a  (ham  nugatory  Plea,  not  being  to  the  Merits  of  the 
Caufe  5  the  Allegation  that  Defendant  has  proceeded  contrary  to  the 
Prohibition,  is  and  muft  be  put  into  es^vy  Declaration  of  this  Kind, 

but 
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but  whether  he  has  fo  proceeded  or  no,  is  totally  immateriaU  The 
Stat.  8  ts^  9  fTsU.  3.  Ch.  10.  Se£f.  3.  gives  Cods  after  Plea  or  De- 
murrer, but  this  is  not  a  Plea  within  the  Statute.  Pritru  for  Plain- 
tiff j  Poole  for  Defendant. 


Lloyd  againji  Day.     Trin.  32  &  33  Geo.  2. 

TWO  Counts  in  declaration  for  diflferent  Trefpailes  in  different 
Places,  Defendant  pleaded  feveral  Juftifications,  and  on  Trial 
all  the  Ifllies  were  found  for  Defendant,  except  an  Iffue  on  Not 
guilty  to  the  Novel  AfEgnment  which  was  found  for  Plaintiff,  Da- 
mages I  d.  Cods  I  d.  On  Plaintiffs  Application  for  the  Poftea  it 
was  ordered  to  be  ddtvered  to  him,  and  he  was  ordered  to  bring  it 
into  Court ;  after  Poftea  brought  in,  Defendant  obtained  a  Rule  to 
ihew  Caufe  why  Prothonotary  fljould  not  Tax  his  Cods  on  the 
Iffues  found  for  him.  Upon  hearing  Counfel  on  both  Sides,  the 
Court  held  that  Defendant  was  not  entitled  to  Cofts,  and  that  Plain- 
tiff could  have  no  more  Cofts  than  Damages.  The  Plea  of  Not 
guilty's  being  to  the  Novel  Affignment  makes  no  Difference.  Narei 
and  Davy  for  the  Defwudant;  Hewitt  for  the  Plaintiff. 

Thruftout  on  the  Demife  of  Wilfon,  D.  D.  againft 
Foot,  Widow  and  others,  in  Ejedlment.'  Eafter  33 
Geo.  2.  jSji^^^f'-    jUp:  2^y  ^    ^>^-^;^i^  ^M^ 


A 


Verdia  at  the  Affixes  was  found  for  Plaintiff  againft  Defendant, 


Foot^  Widow,  who  on  the  Trial  appeared,  and  confeffed  Leafe, 
Entry  and  Oufter,  the  other  Defendants  did  not  appear,  and  confefs, 
thereupon  they  according  to  the  ufual  PraiSice  in  fuch  Cafe  were 
found  Not  guilty.  Plaintiff  obtained  Leave  of  the  Court  to  take  out 
Execution,  /.  e.  a  Writ  o{  Habere  facial  Pojfejfumem  on  the  Judgment 
againft  the  Cafual  £je£lor  as  to  them,  and  got  his  Cofts  taxed  on  the 
Poftea^  for  which  Cofts  he  thereby  could  only  have  Remedy  againft 
Defendant,  Foot^  Widow.  He  then  moved,  that  Prothonotary  fliould 
Tax  his  Cofts  againft  Defendant,  Goodere  Foot,  Clerk,  (one  of  the 
Defendants  who  did  not  appear  and  confefs)  on  the  common  Rule 
by  Confent  entered  into  for  him,  whereon  a  Rule  was  firft  made  to 
Ihew  Caufe,  and  now  abfolute.  Nares  for  Plaintiffs  fiewitt  for 
Defendant  Gooderg  Foot* 

L  3  Wright 
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Wright  on  the  Dcmife  of  Burrell  and  others  ogM^fi 
Pclham,  Efquirc,  in  Ejeament.    Eafter  30  Geo,  2, 

AT  Lincoln/hire  Affiles,  — this  Caufc  was  made  a  Remamt 
by  Confcnt,  at  Summer  Afliacs  1756  *twas  tried,  aad  Plaiiv- 
tifF  obtained  a  Verdift,  Plaintiff  moved  that  Prothonotary  in  his 
Taxation  might  allow  the  Cofts  of  the  former  Affixes,  when  the 
Caufe  was  made  a  Remanet  upon  Affidavit  of  live  Peribns,  that  'twas 
then  agreed  thefe  Cofts  (hould  attend  the  Event  of  the  Trial  j  a 
King*s  Bench  Cafe  was  quoted,  Standen  on  the  Demife  of  ff^jeatley 
and  others  againft  Hally  in  Ejedment,  wherein  tlut  Court  latel)^ 
confirmed  the  Mafter's  Allowance  of  the  Cofts  of  a  Remanet^  and 
'twas  faid  that  in  ^o  Warranto  Caufes  this  is  always  done.  On 
Defendant's  Part  the  Agreement  as  to  the  Cofts  of  the  former 
Affixes  attending  the  Event  of  a  future  Trial,  was  denied  by  feverai 
Perfons  prefent,  Plaintiff  himfelf  had  drawn  up  the  Order  of  Affixes 
then  made,  wherein  no  fuch  Claufe  was  inferted,  and  made  it  a  Rule 
of  this  Court.  The  Pradlice  here  is  not  to  allow  the  Cofts  of  a 
former  Affixes  when  the  Caufe  is  made  a  Remanet^  unlefs  by  Con* 
fent  of  Parties  exprcffcd  in  a  Rule  or  Order,  entered  into  for  that  Pur-  ] 
pofe.  Rule  to  ftiew  Caufe  as  prayed  on  the  firft  Motion  difcharged, 
PooU  and  F$rjiir  for  Plaintiff  i  Prime  and  Hewitt  for  Defendant, 

Trinity  31  Geo.  2, 

IN  A£lion  of  Debt  on  Statute  Edw.  6.  for  not  fetting  forth  Tythea 
in  which  Treble  the  Value  is  recovered,  Cofts  arc  given  where 
the  fiagle  Value  found  by  the  Jury,  doth  not  exceed  twenty  NobkS| 
fer  Statute  8  &  q  IVilL  3.  Ch.  10,  See.  3. 

In  the  Spiritual  Court  double  the  Va^ue  is  recoverable  with 
Cofts. 

In  Courts  of  Wejlmtnjler^  Treble  the  Value  with  Cofts,  if  th^ 
fmgle  Value  exceeds  not  twenty .Noblpsi  without  Cofts,  if  the  fmgic 
Value  ej^ceeds  twenty  Nobles. 

^.  5.  This  was  found  to  be  fo  upon  looking  into  the  Pra^ic* 
ty  the  three  Prothonotarie^  \  but  did  ijiot  come  before  the  Coutt. 

Whithwi 
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Whitham  againji  Hill  and  others*    Eafter  32  Geo.  2« 

ACTION  on  the  Statute  of  i  Geo.  2.  Cb.  5.  againft  Riots, 
Declaration  fets  forth.  Whereas  divers  Perfons  to  the  Number 
of  Twelve  and  more,  did  unlawfully,  riotoufly,  fffr.  aflemble,  iffc. 
and  being  fo,  i^c,  did  with  Force,  £^r*  demolifh  a  certain  Dwelling-  ^ 
Houfe  of  the  faid  PlaintifF  contrary  to  the  Form,  &r.  States  De- 
fendants Inhabitants  of  the  Hundred.  Damages  laid  300 A  Judg* 
ment  by  Default.    Inquiry  Damages  90 /•     Motion  for  Cofts. 

Mr.  Serjeant  Hewitt.  No  Cofts  before  Statute  Ghucefter^  13 
Eiw.  I.  this  to  hold  Place  in  all  Cafes  where  Damages  are  to  be 
recovered,  tliough  given  after  the  Statute  2  Inp.  228-9.  10  Ce. 
PinfoU^s  Cafe  feems  to  contradi£l  ^is  Doctrine,  becaufe  'tis  there 
£iid,  that  where  a  Statute  gives  Damages  where  none  were  before 
Party  (hall  not  have  Cofts ;  but  thq  8  Geo.  2.  mentions  Cofts  where 
it  dtre£b  how  the  Money  is  to  be  diftributed.  Where  thcrt  are 
double  Damages  there  the  Party  hath  no  Cofts.  There  is  a  Dif- 
tiii£tion  taken  between  a  Statute  of  Creation  and  of  Addition ;  but 
no  Foundation  for  it,  the  Statute  of  Hue  and  Cry  gives  no  Cofts  ; 
but  dire£b  the  Recovery  of  the  Money ;  there  the  Party  (hall  have 
Cofts,  'Tis  true  *tis  not  fo  in  ^are  imp.  There  is  a  Diftin£iion 
between  Penal  Statutes  and  others.  In  the  Writ  of  NoSanter^ 
%  Saunders  374-8,  Bty// againft  Hundred  of  Exminftery  Trin.  2  Geo.%. 
Judgment,  Trin.  Roll.  1051,  Damages,  Cofts,  and  increafcd  Cofts. 
Mr.  Seijeant  Poole  e  Contra.  Willes  Chief  Juftice  :  It  is  very  plain. 
Plaintiff'  intitled  to  Cofts.  i.  By  Statute  Gloucefter.  2.  On  Word 
Damages.  3.  Reafofk  of  Thing,  and  Meaning  of  A6L  4.  Simili- 
tude of  Statute  Hue  and  Cry. 

1.  The  Words whenever  Plaintiff  recovers  Damages,  he  (hall 

likewife  have  Cofts  of  the  Writ  purchafed,  this  is  whether  on  prece- 
dent  or  fubfequent  Statute.  When  Lord  Co.  commented  no  Ca(e 
bad  happened }  but  he  takes  It  for  granted, 

2.  So  by  Word  Damages,  and  fuch  a  Conftruftion  is.  put  on  the ' 
Statute  of  Hue  and  Cry,  and  fo  the  Statute  8  Geo.  2.  C  16. 

3«  If  not  it  was  only  a  partial  Remedy,  Entries  are  pro  Mijis^  (^ 
Cu/lag\  and  then  comes  qua  quidem  Dam.  which  takes  in  both. 
The  firft  Statute  of  Hue  and  Cry  mentions  only  Damages.  There 
are  two  Cafes.  Cafe  in  Saunders  feems  an  Authority  in  Point,  and 
i  L  4  the 
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the  Cafe  in  JB.  IL  Pendred  zg^n&  Hundred  of  Ofwiftrj.  All  the 
Cafes  of  Double  and  Treble  Damages  out  of  the  Cafe.  Sa  then  ia 
the  Cafe  of  Penalties  (Lutwiche)  Sedgwick  qui  tam^  ice.  againft 
Richardfon  'tis  faid  where  Penalty  certain,  there  fhaU  be  Damages 
that  not  Law.  PinfohT^  Cafe  very  extraordinary  after  what  is  iaid 
in  a  Inft,  As  to  A£tion  on  fubfequent  Statute  that  makes  no  Dif- 
ference, TVilfon  againft  Rawfon^  Trin.  ai  Geo.  a«  B,  R. 

Qive  Jufticc  ;  This  a  new  Queftion  never  determined,  the  laft 
Cafe  quoted  never  mentioned  before  to  the  Court.  Cofis  de  Incre^ 
mento  fmce  Statute  of  Gloueejler.  Now  as  to  the  Words  of  the  Writ 
purchafed,  it  hath  been  held  that  expends  to  full  Cofts,  then  the 
Words  are  in  every  Cafe  Where  Damages  are  given  j  but  that  is  too 
general^  becaufe  'tis  certain  that  though  Damages  are  given  on 
Wafte  no  Cofts  de  IncrementOy  fo  in  quare  imp.  therefore  I  thinic 
what  is  faid  by  Lord  Co.  in  Pinfold's  Cafe  is  right  as  to  Statutes 
creative  of  Damages  or  not,  no  Diflerence  whether  Double  or  Single. 
But  I  think  this  Statute  not  a  creative  A£l»  for  pulling  down  an 
Houfb,  an  ASion  for  Damages  would  lie  at  Common  Law.  This 
A6ti©n  only  changes  the  Perfon  liable ;  therefore  according  to  aU 
the  Cafes  Plaintiff  intitled  to  Cofts,  and  'tis  plain  this  the  fame  as 
Statute  of  Hue  and  Cry,  Therefor^  I  think  PlaintiflF  intitled  to 
Cofts. 

Bathurji  Juftice :  The  Statute  on  which  this  Adjon  brought  re- 
fers to  Statute  of  Hue  and  Cry.  'Tis  faid  all  the  Judgments  as  to 
Hue  and  Cry  pafred,/i/i  Silentioj  I  think  that  could  hardly  be ;  but 
whenever  it  was  fettled  it  muft  have  been  by  Motion  as  this  is, 
therefore  it  never  would  appear  on  Records  If  the  Statute  of  Hue 
and  Cry  had  been  Res  integra^  I  fhould  have  fome  Doubt ;  bu( 
think  I  could  diftinguifti ;  but  poffibly  th^  Party  might  have  had  an 
Aflion  againft  the  Hundred  for  not  keeping  Watch  and  Wardi 
but  however  the  Statute  of  Hue  and  Cry  (ajrs,  the  Party  fliall  re- 
cover the  Money  he  was  robbed  of,  and  Damages  j  now  Damages 
there  muft  mean  Cofts.  I  am  very  unwilling  to  (hake  the  Dodlrine 
laid  down  by  Lord  Coke. 

Nhel  Juftice :  I  fliall  determine  on  the  Statute  on  which  the  Ac- 
tion brought,  referring  to  the  Sutute  of  Hue  and  Cry,  and  Cofts 
have  always  been  given  on  that  Statute.  The  Statute  of  the  8  Geo.  a. 
hath  recognized  the  Law  as  to  Cofts. 

ff^illes  Chief  Juftic? :  Tfee  Party  to  have  his  Qofts, 

5to*iv4 
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Stoddard  againjl  Launder  and  others.  Trin.  33  Geo.  2« 

THIS  Caufe  which  had  been  formerly  puiioff  at  die  Affixes  for 
Want  of  a  View,  after  a  View  had,  was  carried  down  to 
Trial  again  at  laft  Summer  Affixes,  and  was  then  left  untried  by  die 
Judge,  and  made  a  Remanet  for  Want  of  Time.  At  laft  Affixes  the 
Caufe  was  tried,  and  Plaintiff  who  obtained  a  Verdi£l  moved  the 
Courts  that  the  Prothonotary  on  Taxation  of  Cofts  on  the  Verdift 
(hould  allow  Plaintiff  Cofts  of  the  former  Affixes,  when  the  Caufe 
was  made  a  Remanet.  Plaintiff^s  Counfel  quoted  a  Cafe  in  the 
King*s  Bench^  Eafter  22  Geo.  2.  Standley  on  the  Demife  of  Wheatti) 
againft  HalL^  in  which  the  Mafter  reported,  <<  That  where  a  Caufe 
^^  is  made  a  Remanet^  and  neither  Party  to  blame,  the  Cofts  of  the 
*^  former  Affixes  are  allowed  after  a  Verdi£l  for  the  Plaintiff  or  De- 
^  fendant  at  the  fubfequent  Affixes.*'  Rule  to  fliew  Caufe  grantedt 
which  Rule  was  afterwards  difcharged,  the  three  Prothonotaries  all 
reporting  the  Pradlice  of  this  Court  to  be  otherwife,  Per  Cur^:  A 
particular  Inconvenience  muft  fubmit  to  the  ftanding  PraSice  \  but 
it  may  be  proper  to  confer  with  the  Judges  of  the  other  Courts,  in 
Order  to  bring  about  a  Uniformity.  Nans  for  Plaintiff;  Hewitt 
for  Pefendant, 


Burton  againft  Baynes.     Mich.  7  Geo.  2. 

THIS  was  an  A6iion  for  an  Aflault,  Battery,  and  Mayhem, 
which  was  tried  at  the  laft  Affixes  for  the  County  of  Unctin^ 
andPlaintiffobtaineda  Verdi£t  for  11/.  14  j.  Damages.  Plaintifi^ 
^ho  by  the  Affault  h^d  almoft  loft  the  Sight  of  one  x>f  his  Eyes, 
thought  the  Damages  too  fmall,  and  moved  the  Court  that  diey 
might  be  increafed  upon  View  of  the  Party;  and  a  Rule  was  made 
to  ihew  Caufe ;  and  upon  View  of  the  Party,  and  the  Examination 
^f  ^ohn  Mxf/y  a  Si^r^<9n^  or$  t$nt^  ino|)e9  Court,  and  hearing  Coun* 
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lel  on  both  Sides^  the  Damages  were  iocreaied  by  the  Court  from 
II &  us.  to  5q/« 

SoQtfaebj  againft  Dty  and  others.     Hil.  7  Geo.  3« 

THt  S  was  an  A£iion  of  Trefpais  for  cuttifig  down  and  carry- 
ing away  twenty  Trees  of  PlaintilPs.  As  to  twelve  of  ^ 
Trees  Defendants  juftified  for  Eftovers  ;  and  as  to  the  remaining 
tight  pleaded  Not  guilty,  and  two  feparate  IfTues  were  joined  there^ 
«pon.  At  the  Trial  the  Merits  were  fully  determined  as  to  the 
Iflue  joined  upon  the  Juftiiication  for  Eftovers  ;  but  Plaintiff  gave 
1^  Evidence  upon  the  Not  guilty,  and  no  Notice  being  taken  there- 
of, the  Jury  found  a  Verdi<St  for  Plaintiff  generally,  and  gave  5/, 
Damages,  but  omitted  to  acquit  Defendants  on  the  Not  guilty  1 
uriiereupon  Defendants  moved  to  fet  afide  the  VcrdiS,  and  obtained 
a  Rule  to  (hew  Caufe,  which  was  afterwards  difcharged  on  hearing 
Coimfel  on  both  Sides.  The  Verdidl  appearing  to  be  juft,  and  die 
Damages  moderate!  the  Court  would  not  overturn  the  Verdi£b;  but 
kft  Plaintiff  to  enter  up  his  Judgment  as  he  fhould  be  advifed« 
Bayms  for  Defendants ;  Chappie  for  Plaintiff. 

Donelly  againfi  Baker,  in  Affault  and  Battery.  Micb^ 

18  Geo.  2. 

DOOTLEj  for  Plaintiff,  moved  to  fet  afide  Inquifition  taken  on 
Writ  of  Enquiry,  for  Smallnefs  of  Damages  j  the  Jury  found 
S/.  only,  though  Defendant's  Cure  by  a  Surgeon  was  proved  to  be 
worth  Eighteen  Guineas,  and  though  no  Witnefs  was  produced  by 
Defendant  to  controvert  the  Fad.  The  Court  refuied  to  make  any 
Rule. 


Demurrer 
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Brown  agamft  Kidney.     £aft«  8  Geo.  2# 

A  Feoffment  pafles,  or  at  leaft  extinguifhes  all  collateral  Rights^ 
and  a  Right  to  a  Waj  is  extinguifhed  by  it.    Held^r  Cui^. 
on  Detnurrer. 


Hunt  againjl  Puckmore.     Eaft.  lo  Geo.  2. 

PLaindff  declared  againft  Defendant  as  Heir,  in  Debt^  on  Ae 
Anceftor*s  Bond.  Defendant  pleaded  Ritnsper  Defatit.  Plain- 
tiff' replied  Afiets.  ^  Defendani  demurred  to>  the  Replication,  and 
Plaintiff* joined  in  Demurrer,  and  the  Caufe  was  fet  down  to  be  ar« 
*  gued.  Hawkins  for  Defendant  moved  for  Leave  to  withdraw  the 
Demurrer,  and  rejoin  ifTuably  on  Payment  of  Cofts,  and  obtained  a 
Rule  to  ibew  Caufe.  Pkintiff*  on  (hewing  Caufe  infifted,  that  by 
the  Demurrer  he  had  been  delayed  an  Affixes,  and  Defendant  now 
came  too  late' to  withdraw  his  Demurrer,  unlefs  he  would  give  Judg- 
ment for  Plaintiff^s  Security.  Hawkins  urged  a  Diffidence  of  his 
own  Opinion  as  to  die  Validity  of  the  Pleadings,  and  was  fearful  to 
venture  the  Argument,  becaufe,  if  Judgment  had  pafled  againft  his 
Client  on  Demurrer,  the  Debt  muft  be  paid  out  of  Defendant's  own 
Goods }  if  on  Verdift  out  of  Aflcts.  The  Court  made  the  Rule 
abfolute.    Mr.  Juftice  Denton  contra.     fTrigbt  for  Plaintiff; 


Corderoy  againft  Reynoldfon.     Mich.  1 1  Geo.  2. 

IN  Caufes  in  the  Paper  on  Points  referved,  Plaintiff^s  Counfel  is 
to  begin  the  Argument.    Hawkins  for  Plaintiff;  Drapgr  for 
Pefendant. 


Langtoa 
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Langton  againji  Tuckwell.     Mich.  12  Geo.  2. 

/^IRDLER  moved  to  fet  afide  the  Rule  for  a  Conjilium,  no 
^^  Joinder  in  Demurrer  having  been  delivered  under  Counfel's 
Hand.  On  {hewing  Caufe  it  appeared  that  Defendant's  Attorney 
))ad  accepted  and  paid  for  the  Paper  Book  wherein  Plaintiff*  had 
joined  in  Demurrer  fo  long  ago  as  Junt  laft,  and  that  the  Jobder 
was  at  that  Time  adlually  figned  by  Counfch  No  ObjeQion  was 
made  till  the  Day  before  the  Time  appointed  this  Term  for  Argu- 
ment.   Skinny  for  PbintUF.    Rule  difchsgrgcd  with  Cofts. 


Pfearfon  againft  Roberts  and   Groom,  in   Replevin, 
Eafter  28  Geo.  2. 

THIS  was  an  Aftion  of  Replevin  brought  by  PWntifF  againft 
Defendants  for  their  taking  a  Gelding  of  PlaintifPs^  and  de- 
taining him  againft  Gages,  &^. 

Whereto  Defendants  pleaded  the  general  Ifiue  \  and  the  Caufb 
came  on  to  be  tried  before  Mr.  Juftice  Denifon  at  Lent  Aflizes  for 
tiie  County  of  Bedford^  March  17,  1754. 

Upon  the  Trial  the  Cafe  appeared  to  be,  that  Defendants  were 
Surveyors  of  the  Highways  in  and  for  the  Parifli  of  Eaton  Bray  in 
the  County  of  Bedford  in  the  Year  1753. 

That  Plaintiff  was  in  that  Year  an  Inhabitant  of  fame  Parish  i 
and  following  the  Trade  or  Employment  of  a  Milfer  and  Badger, 
occupied  a  Water  Corn  Mill  and  fome  Lands  within  faid  Parifli,  of 
the  yearly  Value  of  22/.  at  and  under  that  Rent  only. 

That  Plaintiff' in  that  Year  kept  and  ufed  in  faid  Parifli  two  Carts^ 
two  Waggons,  and  ten  Horfes,  in  his  Bufinefs  of  a  Miller  and  Badger, 
and  in  carrying  of  Goods  for  Hire,  and  in  Hufbandry, 

That  fix  Days  were  duly  appointed,  and  due  Notice  thereof  given 
for  the  Pari&ioners  of  faid  Parifli  to  come  into  the  Highways,^  and 
do  their  Duty  therein  refpedlively,  purfuant  to  the  Provifions  of  the 
feveral  Statutes  in  that  Behalf  made. 

That  purfuant  to  fuch  Appointment  and  Notice,. Plaintiff"  duly 
attended  in  the  Highways  with  one  Wain  or  Cart,^  furniflied  after 

the 
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Ae  Cuftom  of  the  Country,  (viz.)  with  three  Horfes  and  two  Men, 
on  every  of  faid  fix  Days. 

Bat  Defendants  infifting  that  Plaintiff  ought  to  have  done  Duty 
with  two  Wains  or  Carts,  furniflied  after  the  Cuftom  of  the  Coun- 
try, (viz.)  with  three  Horfes  and  two  Men  each,  made  Complaint 
to  two  of  his  Majefty's  Juftices  of  the  Peace  in  and  for  faid  County 
of  Bei^orJ  againft  Plaiotiff ;  For  that  he  had  attended  in  faid  High- 
ways with  one  Wain  or  Cart  furniflied  after  the  Cuftom  of  the 
Country,  (viz,)  with  three  Horfes  and  two  Men  only.  And  upon 
that  Complaint,  Plaintiff  attending  to  anfwer  for  himfelf  thereunto, 
fiud  Juftices  did  adjudge  Plaintiff  to  have  been  guilty  of  a  Negleft 
of  Duty  in  the  Premifes,  and  for  his  feid  Offence  to  have  forfeited 
the  Sum  of  3/.  Sterling  (i.  e.)  the  Sum  often  Shillings  for  every  oi 
iaid  fix  Days,  fo  as  aforefaid  appointed  and  notified. 

And  for  levying  of  faid  Penalty  of  31/.  faid  Juftices  iffued  their 
Warrant  in  Writing  under  their  Hands  and  Seals,  direfied  to  De- 
fendants, requiring  them  forthwith  to  levy  faid  Sum  of  3/.  by  Dif- 
trefs  and  Sale  of  the  Goods  and  Chattels  of  Plaintiff. 

Purfuant  to  which  Warrant  Defendants  took  and  impounded,  as  a 
Diftrefs,  faid  Gelding  of  Plaintiff's,  in  order  to  fell  fame  for  thePur- 
pofe  in  (aid  Warrant  mentioned  5  upon  which  Plaintiff  levied  his 
Plaint  in  Replevin  (wherein  faid  Ailion  was  to  be  determined)  with- 
out having  firft  demanded  in  Writing  the  Perufal  or  Copy  of  faid 
Warrant.  The  Queftions  for  the  Confiderations  of  the  Court 
were, 

Fir/l^  Whether  Plaintiff  was  by  Law  compellable  to  go  with  or 
fend  fnto  the  Highways,  in  Eaton  Bray  aforefaid,  in  faid  Year  1753, 
more  than  one  Wain  or  Cart  on  every  of  faid  fix  Days  abovemea« 
tioned? 

And  if  not, 

Sicondfyf  Whether  Plaintiff,  before  the  Commencement  of  this 
A£tion,  ought  not  to  have  demanded  in  Writing  a  Copy  or  Perulal 
of  faid  Warrant  of  faid  Juftices  ? 

If  the  Court  fliould  be  of  Opinion,  that  Plaintiff  was  not  com- 
pellable to  go  with  or  fend  into  the  Highways  aforefaid,  more  than 
one  Wain  or  Cart,  on  any  of  faid  fix  Days  abovementioned ;  and 
that  it  was  not  necefiary  for  Plaintiff  to  have  demanded  in  Writing 
a  Copy  or  Perufal  of  faid  Warrant  j  then  Plaintiff  was  to  have  the 
Po/Iea  delivered  to  him,  ^4.  otherwifc  faid  P^fa  was  to  be  deli- 
vered to  the  Defendant,  &^. 

The 
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The  Court  gave  Judgment  on  the  firft  Point  for  Plaintiff,  being 
of  Opinion  diat  Plaintiff  was  not  compellable  to  fend  into  the  High* 
vmjs  more  dian  one  Wain  or  Cart.  He  that  has  a  Plough-Land 
(which  by  Stat.  7  W  8  ff^ill.  3%  £».  29.  Se^.  57.  is  explained  to  be 
50/.  per  Ann.)  is  not  obliged  to  fend  more  than  one;  Plaindff 
fiirmed  22  L  per  Ann.  only.  A  Cafe  in  3  Keble  567.  had  been  cited 
by  Defendant's  Counfel  between  the  King  and  the  Inhabitants  of 
Fulham^  JkEch.  27  Car.  2.  and  a  Copy  of  the  Proceedings  were  pro- 
duced, to  fhew  that  the  Court  of  King's  Bench  had  determined  in 
that  Cafe,  That  every  Pcrfon  ought  to  fend  as  many  Wains  or  Carrs 
into  the  Highways,  as  he  keeps  Teams  ;  but  upon  looking  into  the 
Proceedings  no  fuch  Determination  appeared  to  have  been  made.  A . 
Cafe  cited  by  Defendant's  Counfel  from  Mr.  Juftice  RajmoneTs  Re« 
ports  186,  was  thought  obfcure,  and  to  be  no  Authority.  Vide  Sta- 
tutes relating  to  the  Highways.  2^3  Phil.  &f  Mary  C*.  8.  5  Elix. 
a.  13.    22  Cba.  2.  Ch.i2.  7  {f  8  Will.  3.  Ch.  29. 

But  on  the  fecond  Point  the  Court  gave  Judgment  for  the  De« 
fendants,  being  of  Opinion  that  Replevin  is  an  Aftion  within  the 
Stat.  24  Geo.  2.  And  that  before  the  Commencement  of  that  Ac- 
tion againft  the  prefent  Defendants  the  Officers,  Plaintiff  ought  to 
have  demanded  in  Writing  a  Copy  or  Pcrufal  of  the  Warrant  5  for 
want  of  which  Demand  his  A£tion  cannot  be  {iipported. 

Plaintiff's  Counfel  obferved.  That  if  Replevin  is  deenjed  to  be  an 
A^on  widiin  faid  Stat,  24  Geo.  2.  which,  where  the  Afiion  b  in- 
tended to  be  brought  againft  the  Juflices  of  the  Peace,  requires  a 
Month's  previous  Notice,  great  Inconvenience  muft  arife  j  becaufe 
the  Cattle  diftrained  would  probably  be  ftarved  and  die  before 
they  could  be  replevied.  To  this  the  Court  anfwered.  That  perhaps 
a  mandatory  Writ  to  the  Sheriff,  or  a  Plaint  in  Replevin  in  his 
Court,  may  not  be  looked  upon  as  an  Adion  within  the  faid  Su- 
tute;  but  the  Suit  in  this  Court  in  Replevin  for  Damages,  is  an 
A£tion  within  faid  Statute.  Replevin  is  called  an  A^on  in  Stat. 
9  Hin.  8.  and  a  Suit  in  Stat.  17  Cha.  2. 

The  Pofiea  was  ordered  to  be  delivered  to  Defendants. 

Gardiner  againfi  Jcffop,  Gent,  one,  &c.     Hil.  30 

Geo.  2. 

DEfendant  being  an  Attorney  of  this  Court,  was  fued  as  fuch 
by  Bill  in  this  A^oa  for  a  Debt  under  40  /. 

Defendant 


DcfendiAt  pleaded  under  the  County  Court  of  AAddlifex  K6t^ 
that  the  Afiion  being  for  a  Debt  under  40  s.  and  PIainti£F  and  Dfr- 
ftndaat  both  refiant  within  the  Jurifdi6lIon  of  the  (aid  County  Courtt 
the  Adion  ought  to  have  been  brought  there ;  to  this  Plea  PUtntUF 
demurred,  and  defendant  joined  in  Denmrrer ;  upon  Argument  the 
Demurrer  was  over-ruled,  and  Judgment  given  for  Plaintiff,  the 
Court  being  of  Opinion  that  Defendant  was  properly  fued  here  ia 
refpedl  pf  Privilege,  though  for  a  Debt  under  4ft  s.  had  he  been  fued 
in  the  County  Court,  he  might  there  have  pleaded  his  Privilege  as  an 
Attorney  of  this  Court,  i)^^^^  for  Plaintiff^ /ftf/w^ri  for  Defendant. 

Nordcn,  Aflignee,  &c.  againji  Horfley.  Eafter  30  Geo.  2« 

ACTION  of  Debt  on  Barl-Bond  in  the  Penalty  of  24/.  18  r* 
which  was  more  than  double  the  Sum  of  12  /.  (worn  due,  for 
which  by  Indorfement  on  the  Writ,  Bail  was  to  be  taken,  Defendant 
pleaded  that  the  Bond  was  void,  psr  Statute  12  Geo.  to  prevent  frt* 
vjolous  and  vexatious  Arrefts.  To  this  Plea  Plaintiff  demurred,  and 
Defendant  joined  in  Demurrer.  After  Argument  the  Court  gave 
Judgment  for  the  Plaintiff,  holding  the  Bail-Bond  not  to  be  made 
void  by  the  Statute.  The  making  of  the  Penalty  exactly  double  the 
Sum  fworn  due  may  be  a  good  Rule.  The  kOi  is  diredlory  to  th« 
Sheriff,  and  in  fome  Refpe6ls  prohibitory,  if  Defendant  is  oppreiled 
he  may  complain.  If  the  Penalty  exceeding  double  the  Sum  fworn 
due,  (hould  make  a  Bail«Bond  void,  Plaintiflfs  may  often  be  tricked 
by  Collufion  between  Defendants  and  the  Sheriff's  Ofiicers.  J£rr«t 
tin  for  Plaintiffs  Davy  for  Defendant. 

Mackey  againji  Sutherland,  Adminiftrator,  &c.    HiK 

31  Geo.  2. 

HELD  upon  Argument  of  Demurrer,  that  the  calling  De. 
fendant  Adminiftrator  in  the  Declaration  is  a  fufficient 
Averment  of  his  being  fo,  without  fetting  out,  that  Adminiftration 
was  committed  to  him,  as  in  ad  Lord  Raymond^  1 5 10^  HolMJay^ 
againft  Fletcher^  in  Banco  Regis*  There  is  no  Difference  between 
the  two  Courts ;  the  Recital  of  the  Original  Writ,  (wherein  De- 
fendant is  called  Adminiftrator)  is  a  Part  of  the  Declaration  which 

might 
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night  have  been  denied  on  this  Writ,  the  PlaintifF  counts  againft 
Ae  (aid  Defendant  the  Adminiftrator,  and  alledges  that  the  In^ 
tefEiate  in  his  Lifs-dme  did  not  pay  the  Debt,  nor  thefaid  Defendant 
tile  Adminiftrator  fince  his  Death.  Judgment  given  for  the  Plain* 
tiSi    P^U  for  the  Plaintiff  ^  Davy  for  Defendant. 


Hatchett,  Gent*  one,  &c.  againji  Hughes. 

DEcIaration  for  Fees,  and  Bufinefs  don*  in  the  Courts  of  ^P^« 
mnjiery  and  great  Seflions  in  Wales. 

Plea  that  Plaintiff  was  not  admitted,  and  inrolled  an  Attorney  of 
the  Court  of  great  Scffions  in  fFaks. 

Replication  and  Demurrer  to  it. 

On  Argument  the  Plea  was  held  to  ,be  bad,  it  amounts  only  to 
llie  general  Iffue,  the  Replication  therefore  was  out  of  the  Caie^ 
Plaintiff  ^;?r  Statute  being  an  Attorney  of  this  Court,  might  carry  on 
the  Proceedings  in  another  Court,  in  the  Name  of  an  Attorney  of 
that  Court.  Judgment  for  the  Plaintiff;  Prime  for  Plaintiff j  ITtU 
fin  for  Defendant. 

Dickinfon,  Affigncc,  &c.  againji  Foord.    Trin.  32  & 

33  Geo.  2. 

AT  Nt.  Prim  a  Point  was  refervcd,  and  a  Cafe  made  for  the  Opi- 
nion of  the  Court,  whereby  it  was  ftated.  That  — —  (againft 
whom  a  Commiffion  of  Bankrupt  had  iffued,  and  under  which  an 
Alignment  of  his  EffeAs  had  been  made  to  Plaintiff)  having  been 
arrefted,  and  the  Sheriff's  Officer  having  taken  his  .word  to  put  in 
Bail  kept  at  home,  and  declared  he  did  fo  to  avoid  the  Confequences 
of  the  former  Arreft.  Thq  Queftion  was  whether  this  was  an  Aft 
of  Bankruptcy  or  not.  The  Court  thought  this  to  be  a  Plain  Aft 
of  Bankruptcy.  The  Intent  to  defraud  his  Creditors  would  not 
have  been  fufficient  to  make  diis  Man  a  Bankrupt  without  doing  the 
Aft,  I.  e.  keeping  a(  Home  9  but  he  kept  Hbufe,  and  declared  with 
what  Intent;  the  Intent  need  not  be  put  in  Execution,  the  Queftion 
is  ^0  animo  he  kept  houfe,  he  himfelf  did  the  overt  Aft,  and  de-i 
clared  his  Intent.    Dai^  for  Plaintiff;  Nares  for  Defendant. 

Sandibrd 


Dttnutter*  &c.  i6i 

Sandford  againjl  Rogers,  Efq.  Hil.  33  Geo.  2. 

IN  Cafe  on  Promife  for  Goods  fold  and  delivered.  Defendant 
pleaded  a  Judgment  recovered  by  Plaintiff,  againft  Defendant 
for  the  fame  Caufe  of  Aftion  in  the  Court  of  King^s  Bench^  and  this 
he  is  ready  to  verify  by  the  Record.  PlaintiflF  replied  Nul  tiel  Re^ 
iordj  concluding  with  a  general  Averment  thus,  viz.  And  this  he 
IS  ready  to  verify,  Wr.  To  this  Replication  Defendant  demurred 
fpccially,  affigning  for  Caufe,  that  a  general  Averment  was  bad, 
and  that  the  Replication  (hould  have  concluded  with  giving  Defend- 
ant  a  Day  to  bring  in  the  Record.  PlaintiflF  joined  in  Demurrer 
upon  Argument.  Poele  for  Defendant  inlifted,  that  as  an  Affirmative 
and  Negative  were  contained  in  the  Plea  and  Replication,  the  liTue 
was  then  complete,  and  a  Rejoinder  unneceilary,  vhU  antetu 

Newbe.rry  agatnji  Strudwick.     Eafter  9  Geo,  2* 

TjTEwitt  for  Plaintiff  fhewed  feveral  Precedents  of  Rejoinders 
•^  "^  where  the  Record  pleaded  is  the  Record  of  another  Court,  (not 
of  the  fame  Court  where  the  A€Hon  is  brought)  in  which  Cafe  a 
Rejoinder  is  the  fure  Way  to  introduce  an  Affirmative  on  the  De- 
fendant's Part,  and  was  the  Practice  in  B.  R.  tempai;e  Holt  Chitf 
Juftice !  The  Court  held  either  Way  to  be  good,  with  or  without  a 
Rejoinder.     Judgment  for  the  Plaintiff. 


Dowding,  Adminiftrator,  &c.  againji  Baker  &  al. 
Trin.  13  &  14  Geo.  2. 

THIS  was  an  ASion  of  Debt  upon  a  Bond ;  Declaration  deli- 
vered of  Trinity  Term  laft  paft,  with  an  Imparlance  'till  Aff- 
tbaibms  Term  ;  Defendant  procured  a  Judge's  Order  for  Time  to 
plead  'till  the  15th  December^  and  then  pleaded  Sohitaddiem  by  one 
of  the  Defendants.  In  Hilary  Term  Plaintiff  replied.  Nonpay- 
ment ;  and  Defendant  the  fame  Term  rejoined,  entered  a  Waiver  of 
his  Plea,  and  fet  out  Letters  Teftimonial  dated  26th'  November^ 
whereby  it  appeared,  that  Plaintiff  was  excommunicated  on  a3d  A^« 
vemiery  and  fo  pleads  the  Excommunication  ^triV  darrein  continua/ici 

M  in 
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in  Baftet  Terai  fblbwing.  PlaintiflF  demurs,  and  Defendant  joins 
in  Demurrer*  Booth  for  Defendant  alledged,  that  Plaintiff  in  mak- 
ing up  the  Demurrer  Book,  had  continued  the  Imparlance  'till  die 
laft  Return  of  Micbaelmai  Term,  which  is  afth  Novembfr^  though 
the  Plea  was  deliviered  generally  of  that  Term,  and  the  Imparlance 
ought  to  be  carried  no  fiurther  than  Tres  Mch.  By  the  Plaintiff's 
Continuing  it  beyond  23d  November^  an  Abfurdity  was  created,  and 
the  Excooununicatbn  appeared  to  be  before,  and  not  after  the  laft 
Continuance.  Draper  for  Plaintiff  infifted,  that  it  is  Plaintiff's 
Right  to  enter  Continuances  by  Imparlance,  from  the  Declaration 
to  Judgment  or  Iffue.  That  Time  to  plead  and  an  Imparlance  are 
the  fame  Thing,  and  as  Defendant  in  Truth  had  Time  to  plead  till 
^  X5th  Diumhir^  the  Imparlance  ought  to  be  continued  according 
to  tl^e  Fa£l ;  and  of  that  Opinion  were  the  Court,  and  ordered  thip 
Imparlance  to  ftand  continued  till  ^inditi*  Martini. 

Shields  and  another,  againjl  Cuthbcrtfon.    Mich.  15 

Geo.  2. 

DEcIaration  for  Goods  fold  and  delivered }  Defendant  pleads  in 
Abatement,  and  traverfes  the  Inhabitancy ;  Plaintiff  demurs, 
s^nd  on  Argument  made  two  Objedions  :  xfl.  That  the  Sutute  ojT 
Additions  expreflbs  the  Word  Converfarit  \  that  Rqftall^  and  all  the 
old  Entries,  are  fo^  indeed  Come  modern  Entries  are  Commorant^  but 
none  Inhabitant  i  and  adly,  That  the  Plea  begins,  that  Defendant 
comes  and  defends  the  Wrong  and  Injury  when,  i^c.  and  after  a  full 
Defence,  Defendant  cannot  plead  in  Abatement.  The  fecond  Ob- 
je£i%on.  was  over-ruled ;  but  the  firfl  held  good*  A  Man  may  lodge 
in  one  Parifh,  and  work  ifv  another ;  he  is  converfant  where  he 
works.  Judgment  for  Plaintiff  that  Defendant  anfwer  over.  Bootlt 
/or  Plaintiffs  Siinfttr  for  Defendant. 


X^ittlchales,  »n  Attorney,  agajinfi  Boianquett,  by  At- 
tachment of  FriviLegc.     Eafler  15  Geo.  2. 

DEfendant  demurred  to  the  Deckration,  and  affigned  for  Caiife 
l|ic  Want  of  Pledges.    Plaintiff  joined  in  Demurrer,  and  De- 
jf«ndaiit  moved  to  wit^dcaw  his  D^mmrrer  on  Payment  of  Cofti» 
%  ^  to 


to  pay  lO/.  into  Court  upon  the  common  Rule,  and  plead  the  Ge« 
neral  Ifliie;  which  was  ordered,  PlaintiiFnqt  oppofing  die  fame. 

Note ;  It  hath  been  determine,  that  Pledges  need  not  be  put  into 
the  Declaration.  Pledges  are  upon  the  Writ,  and  may  be  found 
any  Time  before  Judgment.  Manfield  wf  QlpnV  againft  Richmanj 
on  Demurrer,  and  Want  of  Pledges  (hewn  for  Caufe,  Eaftet 
7,  Geo.  2.  Durranf^  onty  ffc.  againft  LyneSj  Trin.  lO  fsT  iz  Geo*  2* 
Booth  for  Defendant  i  Skinner  for  Plaintiff. 


Sharpc  againjl  Sharpe.     Mich*  i6  Geo.  2. 

AFTER  Joinder  in  Demurrer,  Plaintiff  17th  OSfober  moved  for 
a  ConJUium^  and  afterwards  delivered  the  Paper-Book  the  fame 
bay,  which  was  held  to  be  irregular,  and  the  Caufe  ordered  to  be 
ftruck  out  of  the  Paper.  The  regular  Praftice  is  to  tender  the 
Paper-Book  to  Defendant's  Attorney  5  if  he  refiifes  to  accept  and  pay 
for  it,  Judgment  may  be  figned  for  want  thereof;  if  he  accepts  and 
pays  for  it,  then  Plaintiff  is  proper  to  move  for  a  Con/ilium^  and  pro* 
ceed  to  Argument.     Skinner  for  Defendant  i  Agarfiic  Plaintiff, 

Wilfon,  an  Attorney,  againjl  Finch,  an  Attorney, 
Hilary  17  Geo.  2. 

PLaintiff  declared  on  a  Promifery  Note ;  Defendant  pleaded  Non 
jljfumpjit  infra  [ex  annou  Plaintiff  replied,  an  Attachment  of 
Privilege,  bearing  Telle  five  Terms  before  the  Term  of  which  the 
Declaration  was  delivered.  Defendant  demurred  to  the  Repli- 
cation, and  Plaintiff  joined  in  Demurrer.  Upon  the  Argument, 
it  vras  objefled  to  the  Replication,  That  no  Return  of  the  At- 
tachment of  Privilege,  General  or  Special,  appears  ;  nor  doth  it  ap« 
pear  that  die  Writ  was  delivered  to  the  Sheriff,  er  returned  j  and 
that  the  Lapfe  of  five  Terms  was  bad.  The  Court  held,  That  an 
Appearance  cures  all  Errors  and  Defc<fb  in  Procefs ;  and  that  the 
Words  in  the  Declaration  {was  attached  by  Writ  of  Privilege)  refer 
to  the  Return  of  that  Writ,  whenever  it  was  i  and  gave  Judgment 
for  Plaintiff.    Draper  for  Plaintiff ^  Bootb  for  Defendant. 


M  z  Trinity 
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» 

Trinity  17  &  18  Geo.  2. 

nER  Cur:  For  the  Future,  in  all  Demurrer-Books  delivered  to 
the  Judges,  let  the  Counfels  Names  be  inferted  who  flgned  the 
Pleadings ;  and  let  the  Number- Roll  and  Day  of  Argument  be  fet 
down  on  the  Outfide  of  each  Book. 

'  Cott  againji  Vavafor  and  others.  Heir  and  Devifceff, 
in  Debt  on  Bond.     Hilary  18  Geo.  2. 

THE  Aaion  was  brought  on  the  Statute  3^4  Will  &f  Mifjj 
cb.  l^fe^.  3  £^  4.  and  on  Demurrer  the  Court  gave  Judg- 
ment for  Defendants  5  it  appearing  by  the  Pleadings  that  the  Tef- 
tator's  Eflate  was  devlfed  to  Truftees  for  the  Payment  of  Debts^  and 
confequendy  this  was  a  Cafe  out  of  the  Statute. 

Stone  againji   Rawlinfon  and  another.     Hilary  18 

Geo.  2, 

'^  A  CTION  brought  on  Promifory  Note,  payable  to  A.  B.  or 
^JU  Order,  and  indorfed  to  Plaintiff  by  the  Adminiflrrator  of  jf.  J9. 
Demurrer  to  the  Declaration,  and  two  Caufes  afligned  :  Firfl,  That 
Plaintiff  declared  without  a  Profirt  in  Cur*  of  the  Letters  of  Admi- 
jiiftration  oSJ.  B.  and  fecondly,  That  it  did  not  appear  by  whom  the 
fame  was  granted.  A  third  Objection  was  taken  at  the  Bar,  vix. 
That  an  Executor  or  Adminiftrator  cannot  affign  a  Promifory  Note, 
fo  as  to  give  an  Indorfee  an  A£tion  in  his  own  Name.  The  firft 
and  fecond  Obje&ions  were  over-ruled ;  becaufe  the  Letters  of  Ad^ 
miniftration  cannot  be  fuppoied  to  be  in  the  Cuftody  or  Power  of 
Plaintiff,  bikt  of  the  Adminiftrator  himfelf ;  and  on  Trial  it  would 
be  incumbent  on  Plaintiff  to  (hew  the  Perfon  who  indorfed  the  Note 
to  him  to  be  the  proper  Adminiftrator  of  >/.  B. 

The  third  Objeftion  over-ruled,  becaufe  it  has  been  the  conftant 
Practice  among  Merchants,  for  Executors  and  Adminiftrators  to 
indorfe  both  Promifory  Notes  and  Bills  of  Exchange  ;  and  the 
Court  will  endeavour  to  adapt  the  Rules  of  Law  to  theCourfe  of 
Trad^;  and  is  warranted  ia  this  Opinion  by  the  Words  of  the 

Statute 
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Statute  3^4  ^nn.  c.  ^.feil.  i.  which  fays,  thatProinifory  Notes 
arc  to  be  indorfed  in  like  Manner  as  Bills  of  Exchange,  The 
Equitable  Intercft  is  converted  into  a  legal  Intcreft,  and  the  whole 
Intereft  is  veiled  in  the  Adminiftrator,  who,  before  tlie  Statute, 
might  affign  his  Equitable,  and  fmce  his  Legal  Intereft.  Moor 
againft  Mannings  Mich.  5  Oeo.  in  C.  B.  held,  That  whoever  has 
the  abfolute  Property,  may  affign  a  Note  payable  to  Order.  Judg« 
ment  for  Plaintiff.    Prim  for  PlaintiiF;  Birch  for  Defendant, 

Brum  well  agalnji  Garnett,  one.  &c.     Trin,  i?  &  19 

Geo.  2. 

RULE  for  a  ConftUumy  made  24th  May^  in  laft  Ea/ler  Tcrm^ 
tliough  the  Paper-Book  was  not  then  delivered,  nor  afterwards 
till  the  29th  of  Juke  inftant,  held  irregular,  and  the  Rule  for  a  Con^ 
^lium  difcharged  this  Day,  viz.  JVednefday  26th  June  1745  :  But  on 
Motion  of  Plaintiff's  Counfel  the  fame  Day,  the  Court  made  a  new 
Rule  for  a  Conftliumy  and  gave  Leave  to  fet  down  the  Caufe  for  Fri^ 
day  next ;  difpenfing  with  the  Shortnefs  of  the  Time  for  the  DeU-« 
very  of  Books  to  the  Judges.  Turner  againft  Horton^  Trin.  10  to' 
II  Geo.  2.  Sharpe  againft  Sharpe^  Aftch  16  Geo,  2.  quoted.  If^lles 
for  Defendants  ZJrtf^/r  for  Plaintiff, 


Burgefs  agawji  Halding.     Trinity  19  &  20  Ceo.  2^ 

ON  the  Argument  of  a  Point  referved  at  Nifipriusy  the  Court 
held.  That  in  the  Cafe  of  a  Tender,  the  Placita  is  of  no  Va- 
lidity. An  Original  muft  be  produced.  Judgment  ordered  to  be  en« 
tered  for  Defendant.     TVilles  for  Plaintiff^  BoQtU  for  Defendants 


Savile  agmnjl  Wiltihire  and  another.  Executors*  Mich. 

20  Geo.  2. 

THIS  Adion  was  Debt  on  a  Judgment  obtained  againft  the 
Tcftator,  fuggefting  the  Judgment  to  have  been  recovered 
]i,jfiX^  and  the  Venue  was  laid  in  EJfeXn  Objcded,  That  the  Venue 
muft  be  in  Mlddkfexy  and  no  where  elfe.    Anfwered,  The  original 

M  J  Aaiou 


i66  Demttrtetv&c. 

Adion  iftfiereirl  Judgment  was  recovered  being  laid  in  EJise^  this 
Aftion  Inay  either  be  in  Effex  or  in  Aftddlefexy  where  the  Record  of 
the  Judgment  is ;  and  cited  Hall  againft  Wingfitldy  Mob.  95.  where 
a  Recognizance  was  taken  at  Serjeants- Inn^  Londeriy  and  recorded  in 
MUdlifex^  the  Scire  facias  may  be  either  in  Lmdon  or  Midit^$x. 
Per  Cur^ :  This  Aftion  is  not  founded  partly  in  Effex  and  partly  in 
ACddUfex^  being  intirely  on  the  Judgment.  The  original  Adion  is 
at  an  End,  Trar^t  in  Rem  judicatam.  The  Court  muft  take  jitdi^ 
cial  Netice  where  the  Common  Pleas  fit,  though  not  laid  in  the 
Peclaratioa  to  be  in  Mddlefex.  Mr.  Juftice  Birch  quoted  Muf* 
grave  againft  Wharton^  Tih.  218.  and  Ore.  Jac.  241.  Cemyns\ 
Reports  305.  Declaration  held  bad  on  Demurrer^  and  Judgment 
for  Defendant.    Draper  for  Defendant  \  Agar  for  Plaintiff* 


Furnis  agatnji  Hallom.     Eaftcr  22  Geo.  2. 

^  A  WARD  that  Defendant  (hould  pay  Plaintifi;  or  Mr.  fTtlttam 
jr\-  Cock  his  Attorney,  fuch  Cofts  as  PlatntHFwas  liable  to  pay, 
cf  an  ASion  in  the  Pevercl  Court,  and  Cofts  of  an  ASion  at  Com- 
mon Law,  between  PlaintifF  and  Defendant  and  others,  held  to  be 
uncertain,  and  not  final.  Cofts  to  be  taxed  by  the  proper  OfScer^ 
has  been  held  good.  The  Authority  of  Arbitrators  may  be  dele- 
gated to  a  known  Officer ;  or  if  Cofts  are  awarded  generally,  the 
fworn  Officer  may  afcertain  the  ^antum*  Cerium  eft  quod  cerium 
roddi  poieft.  An  Award  may  be  good  in  Part  and  bad  in  Part ;  but 
the  Objcilion  here  goes  to  the  Juftice  of  the  Whole.  Judgment  on 
Demurrer  for  Defendant.    j9m/&  for  Defendant ;  iVtf/f  for  Plaintiff, 


Powdl  again/i  Rowles  and  hit  Wifc»     Mich.  25 

Geo.  2, 

PLaintilF  declared  ih  Middlefex\  Defendagt  pleaded  in  Abate- 
ment under  the  Statute  of  Additions,  That  he  was  a  Pawn- 
Voker,  and  not  a  Yeoman,  as  called  in  the  Declaration.  Plaintiff 
replies  an  Original  Writ  in  placifo  pradiito  in  Gbucefterjhirey  where- 
in Defendant  is  called  a  Pawn-broker ;  to  which  Replication  De« 
fendant  demurs,  and  PlaintifF  joins  in  Demurrer.  On  Argvment 
the  Court  b^M,  that  Continuances  of  the  Original  Writ  hi  this 

Caf« 


Dimurter,  &c.  167 

Cafe  are  not  neceflary;  but  that  on  an  Original  in  Ghuceflerjhin^ 
PlaintiflF  cannot  proceed  in  another  County ;  nor  have  the  Court  any 
JuriiHiAion  in  Middhfex  under  this  Original  in  Glouee/terjhire.  De- 
fendant may  be  brought  in  after  Capias  returned  Non  eft  inventus^  by 
a  Tejiatum  into  any  other  County,  but  Plaintiff  muft  come  and  pro- 
ceed according  to  his  Original  Writ,  and  in  the  fame  County. 
Judgment  ^$d  Brtve  cajfetur.  Draper  for  Defendant  i  Pooh  .for 
Plaintiff. 

Wade,  junior,  againfi  Wadman,  Gent,  one  of  the  At- 
tomies,  Adminiftrator,  &c.     Hilary  25  Geo.  2. 

DEfendant  demurred  generally  to  Plaintiffs  Declaration  j  Plain- 
tiff joined  in  Demurrer;  and  on  Argument  two  Objc£Hon8 
were  made  by  Defendant's  Counfcl,  firft,  That  it  was  not  alledged 
in  the  Declaration  that  Adminiflration  had  been  grated  to  Defend- 
ant y  and  fecondly.  That  Defendant  being  fued  as  Adminiftrator, 
ought,  in  that  Capacity,  to  K&ve  been  profecuted  by  Original  Writ, 
and  not  by  Bill,  as  at  prefent.  The  Court  over-ruled  both  Objec- 
tions. As  to  the  firft,  they  held,  that  calling  Defendant  Admini- 
ftrator  of  the  Goods  and  Chattels  of  the  Inteftate,  was  fufficien^ 
without  alledging  that  Adminiflration  had  been  granted  to  him.  And 
as  to  the  fecond,  (which  is  objeded  as  Matter  of  Abatement,  and 
not  fhewn  for  Caufe  of  Demurrer)  the  Fault  is  cureci  by  Defend- 
ant's Appearance ;  'tis  no  Obje£tion  after  Appearance.  PooU  for 
Defendants  4s^r  for  PlaintifJF. 

Spencer  and  another,  Eicecutors,  againji  Thbmlinfon^ 
one,  &c.  by  Bill.     Eafter  25  Geo.  2. 

PLaintilTs  concluded  their  Declaration  (And  thereof  Hey  brin^ 
Suli^  i!fc.)  inflead  of  (pray  Remedy^  (Sc.)  bcfendant  demur- 
ted,  aiid  ihewed  fald  Conclufion  for  Caufe ;  Plaintiff  joined  in  De- 
tnurrer.  On  Argument,  the  Court  inclined  to  think  either  of  thefe 
Ways  of  bdncluding  good ;  but  for  the  fake  of  keeping  itp  to  tiie 
bid  conftant  Form  of  prays  Retnedy^  fie.  propoIH  an  Amendment 
Witfiout  Paynient  of  Cofls ;  to  which  bo^  Sides  cbxifented ;  and  a 
Jlule  was  niade  accordingly.  Pidole  for  Defetldatiti  Draper  for 
nainUfF, 

M  4  Nelbett 
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Ncfbctt  againji  Farmer.     Mich.  27  Geo.  2. 

DEfcndant,  after  obtaining  a  Judge's  Order  for  Time  to  rejoin, 
(rejoining  ifliiably)  demurred  to  PlaintifPs  Replication.  Plain- 
.tifF  moved  to  fet  aflde  the  Demurrer,  and  obtained  a  Rule  to  (hew 
Caufe.  Whereupon  Draper  for  Defendant  infifted,  That  as  the  Re- 
plication ftood,  Defendant  could  not  with  Safety  rejoin  ifluably,  but 
muft  demur,  to  bring  the  Merits  of  his  Cafe  in  Queftion,  The 
Court  held  a  Demurrer  not  to  be  an  iflfuable  Rejoinder  within  the 
Judge's  Order ;  but  that  whether  it  was  neceffary  or  not,  might  ap« 
pear.  Plaintiff  was  ordered  to  join  in  Demurrer,  and  the  Rule  w<^ 
enlarged  till  after  the  Argument.     Poole  for  Plaintiff, 


Deaf  anD  Dmitib  i^crfon^. 

Earl  of  Jerfey  and  another.  Demandants  j  Barnes  and 
another,  tenants  i  Lady  Mary  O'Brycn,  Vouchee. 
HiL  26  Geo.  2. 

THE  Vouchee  being  naturally  Deaf  and  Dumb,  Lord  Chief 
Juftice  wrote  down  a  Qucftion,  as  to  her  Confent  to  fuffcr 
Recoveries  of  Efbtes  in  three  different  Counties,  Bucks^  Oxon  and 
Berks.  Mr.  Henry  Barker  being  fworn,  explained  the  Queftion  to 
her  by  Si^ns,  which  (he  anfwered  by  Signs,  and  then  he  depofed  that 
file  underftood  the  Queftion,  and  was  willing  the  Recoveries  iliould 
pafs  $  ihe  alfo  under- wrote  the  Queftion  with  thefe  Words,  (viz.) 
7>x,  /  do  know  and  confent ;  and  figned  her  Name  Mary  O'Bryen  ; 
whereupon  the  Recoveries  were  paflTed  at  Bar.  Vide  Griffin  againft 
Ferrers  J  Eqfter  6  Geo.  I.  Sir  G.  Gooke*s  Cafes,  Several  fimllar 
have  happened,  particularly  one,  as  to  Service  of  a  Deaf  and  Dumb 
Woman,  Tenant  in  Poffeffion  of  Premiffes,  with  a  Declaration  iq 
£je£lment,  by  fignifying  to  her  the  Meaning  and  Contents  of  fuch 
Peclaration,  and  the  Notice  fubfcribed,  by  Means  of  a  Perfon  who 
explained  the  fame  to  her  by  figniiicant  Signs,  which  fhe  underftood| 

^  as 
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as  the  Perfon  explaining  made  Affidavit ;  and  thereupon  die  Court 
made  the  ufual  Rule  for  Judgment,  unlefs  the  Tenant,  (ffc.  appeared. 
Goodtitle^  on  the  Dimfe  ofWeJftU^  Efquiuy  againft  Badtitlf^  in  Ejca. 
ment,  Sufannab  Grejj  Tenant.  HiL  %%  Gi9.  2,  fVilUf  for  Dc* 
mandants. 


SDiCcontmuance. 

Hale,  Adminiftrator,  againft  Norton.  Mich.  6  Geo.  z. 

TiER  Cur*:  Plaintiff  though  an  Adminiftrator  cannot  difcontinae 
^     without  Payment  of  Cofts^ 

Pym  againft  Warren. 

PLaintifF  moved  to  difcontinue  upon  Payment  of  Cofts  after 
Judgment  given  on  Demurrer  for  the  Plaintiff  (but  not  entered 
upon  Record)  and  a  Writ  of  Error  brought,  and  Bail  put  in  there- 
upon. The  Court  refufed  to  make  a  Rule  to  difcoQtinue  without 
Payment  of  Cofls  on  the  Writ  of  Error, 

Heber,  an  Attorney,  againji  Biihop,   Mich.  7  Geo.  2. 

PLaintiS*  obtained  a  Rule  to  difcontinue  on  Piiyment  of  Co&* 
Defendant  moved  to  difcharge  the  Rule  upon  an  Affidavit  that 
he  had  been  a  fecond  Time  arrefted  for  the  fame  Caufe  of  Adion 
before  the  Rule  to  difcontinue  was  obtained.  The  Court  refufed  to 
make  any  Rule.  Plaintiff  may  difcontinue  at  any  Time,  ff^righi 
for  Defendant. 


Mcllor  againft  Hutchinfon^ 

THIS  was  in  Replevin;  the  Avowant  had  juftified  under  a 
Diftrefs  for  Rent.    Plaintiff  demurred  to  the  Avowry,  and 
^pon,  arguing  the  Demurrer,  Court  gave  Judgment  for  the  Avowant. 

Syn 


lyo  Difcontinuance. 

EjTi  afterwardi  tnoftd  for  Plaintiff  to  difcontinue ;  but  Court  dip.' 
nied  the  Motion.  Tht  Queftion  determined  upon  Demurrer  being 
upon  the  Conftnvdion  of  the  A£t  of  Parliamenti  Which  is  the  Merits 
cf  die  Callfe.     S tinner  for  Defendant. 


Vanflect  againji  Crofs.     Hil.  7  Geo*  2. 

PLaintiff  had  obtained  a  Rule  to  difcontinue  (which  was  drawn 
up  in  the  following  Manner,  (vit^)  that  I'laintiff  j^tfi/  difcon- 
tinue, SLniJhallpdy  Cofts,  CsTr.)  Upon  an  Affidavit  that  Defendant 
beii^  indebted  to  Plainliff,  a  Writ  was  ifllied  againft  him ;  but  De- 
fendant having  pdd  the  Money  before  the  Arreft,  the  Sheriff^s  Of-, 
^cer  to  whom  the  Warrant  was  delivered  was  countermanded  from 
proceeding,  notwithftanding  which  he  arretted  Defendant,  who 
thereupon  brought  an  Adion  for  falfe  Imprilbnment  in  the  Court  of 
Ki»g*s  Bench.  The  Cofts  upon  the  Rule  had  been  paid,  but  the 
Difcontinuance  was  not  entered  upon  Record.  The  Court  thought 
the  Rule  not  drawn  up  in  common  Form,  which  is,  that  the  Plain- 
tiff have  Leave  or  lie  at  Liberty  td  difcontinue ;  and  therefore  dif- 
charged  the  Rule.  The  Adion  brought  in  the  King^s  Bench  ap- 
peared to  be  vexatious,  and  Plaihtiff,  by  difcharging  his  Rule  to 
difcontinue,  had  ah  Oppdrtunlty  of  pleading  the  Adion  in  this  Court 
ftill  depending,  or  j  unifying  under  the  Capias^  as  he  ihould  be  ad- 
vifcd. 

Hook^  Adminiftrator,  againji  Hayward.     Eafter  13 

Geo.  2. 

ASci.  Fa.  is^s  fucd  otit  by  Plaintiff  to  revive  a  Judgment  reco* 
vered  by  Plaintiff*s  Inteftate.  Defendant  craved  Oyer  of  the 
Letter]^  of  Admiiliftf ation,  which  being  defefiive,  Plaintiff  dropped 
the  Proceeding  on  Sci.  Fa.  and  having  procured  fuiScient  Letters 
of  Admtniftration,  brought  an  Adion  of  Debt  on  the  Judgment  in 
the  Court  of  King^s  Bench*  Defendant  pleaded  the  Writ  of  Scu 
Fa.  pending  in  {his  Court  iii  Abatement^  and  Plaintiff  replied  a  Dif- 
continuance (entered  Without  Leave  of  the  Court).  Defendant 
moved  to  fet  afide  the  Difcontinuance,  and  the  Queftioh  was.  Whe- 
ther or  no  Plaintiff  could  difcontinue  without  Leave  of  the  Cotm  ? 
The  Pradlice  was  varioufly  reported,  and  it  not  appearing  whether 

the 
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the  Roll  whereupon  the  Difeontinuance  was  entered  was  brought  m 
before  or  after  the  Plea  in  the  King*5  Bencby  the  Rule  to  (hew  Cauft 
why  the  Difcontinuance  fbould  not  be  fet  alide  was  difcharged,  Plain* 
tilFconfenting  to  pay  Cods  of  the  Plea  in  Abatement,  and  that  De* 
ftndant  fhould  be  at  Liberty  to  plead  di  novo.  Prime  for  Plaintiff;  ' 
Agar  for  Defendant. 

Wigtiall  againji  Bouch,  in  Replevin.  Mich.  17  Geo.  2« 

AFTER  Joinder  in  Demurrer,  Plaintiff  obtained  a  Rule  for 
the  Avowant  to  fhew  Caufe  why  he  fhould  not  difcontinue,  on 
Payment  of  Cofts.  It  vras  obj«aed  for  the  Avowant,  that  a  Difcon- 
tinuance  in  Replevin  is  very  different  from  a  Nonpros ;  and  that  after 
a  Difcominuahce,  a  Writ  of  Retom*  HabituP  <?ould  not  be  awarded. 
The  Court  did  not  enter  into  the  Confidefation  of  that  Matter,  be- 
caufe  the  Parties  entered  into  a  Rule  by  Confent  to  (lay  Proceedings 
on  Payment  of  the  Rent  in  Arrear,  with  Cofts.  Wjnm  for  Plaintifff 
Vraper  for  Avowant* 


Kirwood  againft  Backhoufe.     Midh#  6  Geo.  2* 

In  Eji£hnent.  fT^  H  E  Wife  of  the  Tenant  in  PofleAon,  on  a  Per*' 
X  fon's  knocking  at  thtf  Door  of  the  Houfe  in  ordec 
to  fcrve  the  Declaration,  opened  a  Wicket  in  the  Door  and  looked 
through  it,  and  was  then  acqujtinted  with  the  Contents  of  the  De- 
claration, and  the  EngU/b  Sttbfcri()tioA  was  read  to  Heri  and  imme- 
diately after,  and  before  the  Declaration  could  be  tendered  to  her, 
fte  flitft  the  Wicket :  Whereupon  the  Declaration  was  fixed  iJp«il 
the  Door  (as  by  Affidavit  appcsM-ed)  \  and  it  was  fworn  that  the 
Tenant  in  PofldAiM  afterwards  acknowledged  the  Receipt  of  tbc 
Declaration  on  the  Day  it  wa«  tendered  to  his  Wife  and  fixed  upoil 
Km  Door.  The  'Service  was  held  infufflcient,  becaufe  the  Teftaiit'i 
Aeknowledgmeni  that  he  received  the  Declarsuion  is  not  endugfa  | 
#n  ifittal  Driiirery)  or  Tender  %aA  Refuffl)^  oughc  «ith«r  to  be  proved 
oreonfefledt  •' 

Negative 


Negative  againji  Pofitivc. 

Ex  £m*  Parfons.  DER  Cur':  An  Ejcftment  on  a  vacant  Poffrf, 
'  -^     fion  in  London  or  Mtddlefex  on  the  new  Aft 

of  Parliament  may  be  moved  at  any  Time  in  Term,  and  is  not 
within  the  old  Rule  concerning  Motions  in  EjeSmcnt.     Tr/if.*^ 
yf.  Car.  2.  which  relates  only  to  Dedarations  in  Ejeftment  ferved 
upon  Tenants  in  PoiTeffion* 

Balderidge  againji  Paterfon.    Trin.  6  &  7  Geq,  2. 

« 
Ex  dint  TJ^TNNE  moved  that  the .  Landlords,  vi%.  Roger 
Hudfpeth.  '^'^  Preflon^  Jane  Prejlon^  Widow,  and  Jam^  Goodwill^ 
might  be  made  Defendants  without  the  Tenant  in  Fof- 
ieffion,  who  refufed  to  appear.  Denied  per  Cur*  i  but  the  com- 
mon Rule  was  made  to  add  the  Landlords  to  the  Tenants  in  Poi^ 
fei&pn» 

Peaceable  agafnji  Troublefome,    Mich.  7  Geo.  2* 

r^^/^  ^     In  EjeSlment.  rTMIE  Englijh  Notice  at  the  Foot  of  the  Declara- 

Ccr^»  V£»^U^  J^    ^ion  viras  fubfcribed  by.  the  nominal  Plaintiff  in- 

^^  3S/-^  dead  of  the  cafual  Ejefior,  which  the  Court  held  bad,  and  difchargcd 

die  Rule  for  Judgment.    Same  Cafe  in  B.  R.  Hit.  2  G.  2.  Barker 

againft  MerefiekL    Bayms  for  Plaintiff  i  Hawkins  for  Defendant, 

Roe,  on  the  Dcmife  of  Bird,  againj  Doc. 

/«  Eje£fmenU  rVMl  E^  Declaration  in  this  Caufe  was  delivered  ta 
X  Tenant  in  Pofleffion  after  the  Effoin«-Day,  to 
wit,  OSldber  26.  within  Term,  and  upon  Affidavit  of  fuch  Service 
dapple  moved  for  Judgment,  alledging  that  the  Declaration  being 
delivered  before  Cras*  Animar*  was  well  delivered,  fo  as  to  intide 
the  Plaintiff  to  his  Judgment  this  Term.  Skinner  for  the  Tenant 
oppofed  the  Motion,  and  iniifted,  that  all  Declarations  in  £je£lmeat 
muft  be  delivered  before  the  £iroin4:)ay,  otherwife  Pisuntiff  cannot 

have 
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Imre  Judgment  till  the  fubfequent  Term ;  and  fo  the  Court  hdd^ 
Declaration  in  £je£tment  being  the  ftrft  Procefs  ;  in  other  Cafes  X 
Writ  precedes  the  Declaration. 


Smallcy  agatnji  Neale.     Hfl.  7  Geo.  2* 

In  EJe^ment.  r  ■  iHE  Tenant)  who  was  an  unmarried  Man,  ab- 
X  (bonded,  and  left  a  Servant  in  his  Houfe,  to  re- 
cover the  Pofleffion  whereof  this  £je£lment  was  brought.  ChappU 
moved  for  Judgment,  upon  an  Affidavit  that  a  Copy  of  the  Declara- 
tion  was  ferved  upon  the  Servant,  and  another  Copy  was  affixed  00 
the  Street^Door,  which  the  Court  held  to  be  fufficient  Service  within 
the  late  A£l  of  Parliament,  and  made  a  Rule  accordingly. 


Birkbeck  againji  Hughes* 

CXINNER  moved  for  Judgment  againft  the  Cafual  Ejeflor, 
^  The  Affidavit  fet  out,  that  Deponent  did  ferve  J.  B.  Tenant  in 
Px>ffeffion,  or  C,  his  Wife.  Per  Cur":  It  is  not  certain  as  to  either. 
No  Rule. 


night  againji  Wrong.     Eafler  7  Geo.  2. 

In  Eje£fnunt  ex  ZL^^^^E  moved,  that  the  Tenant  in  PofleiTion 
Jim*  Streak.  might  fhew  Caufe,  why  he  (hould  not  appear 

and  defend  the  Title,  his  Landlord  having  ten- 
dered him  an  Indempnity.  Court  refufed  to  make  that  Rule,  but 
eilarged  the  Time  to  appear. 

Makepeace  againji  Hopwood. 

In  EjeHment.  CK INNER  moved  in  Arrcft  of  Judgment,  the 
T  Words  in  the  Declaration  being  one  Mejfuage  #r 
Tenement^  which  is  too  uncertain ;  Tenement  is  all  a  Man  holds, 
and  after  Judgment  the  SheriiF  cannot  tell  of  what  to  deliver  PoT* 
fcffion.    The  com^aon  Rule  was  made  to  ftay  Judgment  till  Caufe 

Ihewn, 
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fliew%  zai  9ftcrwardS|  upon  htdimgDarnaltor  Pkiatifi;  the  Judg- 
ment was  arrcfted. 

Halfal  againjl  Wedgwood, 

In  EjeRnufnt  as  TSJWKIJf^  »ov^d  for  Judgment  upon  an 
dim^  Lord  Leigh.  ^-^  Affidavit  that  Wightman  the  Tenant  in  Pof- 
feffion  refufed  to  accept  the  Declaration  when 
tendered  to  bim:  That  be  was  acquainted  with  the  Contents ;  that 
ke  brought  a  Gun,  and  fwore  he  would  (hoot  the  Perfon  who  ten* 
dered  the  Declaration,  if  he  did  not  get  off  his  Land :  Whereupon 
the  Declaration  was  laid  down  on  the  Ground  in  the  Prcfence  of 
Wightman  and  his  Man,  whom  Wightman  ordered  not  to  uke  it  up. 
The  Court  were  of  Opinion  that  thcfe  Circumftances  amounted  to 
good  Service,  and  made  a  Rule  for  Judgment.  Per  Cur^:  It  is  the 
lame  Thing  as  a  continual  Claim,  where  the  Party  comes  as  near  the 
Land  as  he  can  ta  mate  his  Claim  for  fear  of  his  Life.  The  Cj^fe  of 
Kirwood  and  Backhcufe  in  Mch.  6.  is  not  like  this  Cafe.  There  the 
DeclaratioD  was  never  tendered  5  here  Tender  and  Refufal  are  proved. 

Ellis  againfi¥ixiOiVf\tB»  on  the  Demife  of  Lord  Falcoo- 

bridge. 

In  EjeiJment.  F\/fRNJ(L  moved  for  Judgment  agaiaft  dK  Cafua] 
Ejefior,  as  to  fome  of  the  Defendants  who  were 
acquitted  at  the  Trial  by  reafon  of  their  not  confsffing  Leafe,  Entry 
and  Oufter,  as  appeared  by  an  Indorfement  on  the  Paftea  (PlaiotifF 
obtained  a  Verdia  againft  the  other  Defendants  who  did  confefsj) 
he  quoted  13  Gut.  3.  per  Holt  in  the  Home-Circuit,  and  mentioned 
a  Devon/hire  Caufe  in  the  King's  Benchy  but  not  the  Parties  Names 
nor  the  Term.  Court  made  a  Rule  to  ihew  Cauf<^  which  was  af- 
terwards made  abfolute. 

Harding  againji  Greenfmith,  on  the  Dcmifc  of  Baker. 
Trin.  7  &  8  Geo.  a. 

h  Bjt&mmt.  np HE  AflSWavit  of  Service  of  Dcclaradon  was  as 

X    foUows,  vi%.   That  Deponent  did  fervc  the  , 
Wire*  ff  A  and  ^.  whp^  or  «oe  of  dieiv,  vn  Twva»  iaPoflef. 

fiOIIy 


fion,  tfr.    The  G>urt  refufed  to  make  a  Rule  for  Judgment,    The 
Affidavit  is  defedive. 


Threddcr  a^ainji  Travis.     Mich.  8  Geo.  2. 

In  EjeSmenty    /^HAPPLE  moved  for  Judgment  ui  London^ 

PoffiJJion  vacant*       where  the  Notice  to  appear  was  not  on  the  firft 

Day,  but  in  the  Beginning  of  A^chaebnas  Term. 

The  Court  made  a  Rule  for  Judgment,  unlefs  fome  Perfon  claim- 

ing  Title  appeared  within  four  Days. 

jQaes,  upoa  PemiTe  of  Thoinas,  agamjl  Hengeft^ 

/«  Ejianwa.  T\\ihlL  w^  n^adc  to  (hew  Cawfc  why  a  Nm-pnf 
XV  for  not  confef&ng  {jeafe.  Entry,  apd  Ovilor 
<houI4  not  be  fet  aftde,  there  being  a  mortal  Variajp^ce  betwQpn  the 
Ifliie  a^d  the  Record,  Defendant  therefore  did  not  confefs.  Per  Cur*: 
Confeffion  would  not  have  been  a  Defence,  Defendant  nu^ht  have 
ilftgfFwards  moved  to  fet  afide  the  Verdi  A  for  the  Variance  \  the  M;f- 
pros  \%  regular  s  but  let  it  be  fet  afide  upon  Payment  of  Coftsu  Ctap^ 
pU  for  Leflbr  of  Plaintiff;  Eyre  for  Defendant.  Gulliver  againftx 
Appleyard^  Mcb.  4  Geo.  2.  quoted. 


Scrape  againft  Hunt.     Hil.  8  Geo.  2. 

In  Ejeamim.  npHE  Peclacation  was  delivered  to  the  Dauglltrr 
JL    of  Tenant  in  PdleiEon,  and  (he  was  acq.uaiiUed 
with  die  Co^tenis ;  the  Teimt  afterwards  acknowledged  the  Re- 
ceipt of  it.    Held  fiiAcient  Sefvkf. 

GQo4right»  on  the  Demife  of  the  Duke  of  Montague^ 
againJiVfiOT^.  . 


Q^LrDE  moved,  Th^t  Mr.  P«^,  who  claiieed,  Title,  might  1^ 

made  Defendant  in 
die  Pofleffion.    Denied. 


made  Defendant  inftead  of  the  late  Tenant,  who  had  quitted 


Roe 
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Roc  againft  Doe* 

Ex  dtnC  Jcffcrycs  ani  rip  HE  Declaration  was  left  with  the  Fst- 
tAherz  in  Eje£lmenU  X  ther  of  the  Tenant  in  PofTeffion  with 
the  ufual  Subfcriptton,  and  he  was  ac- 
quainted with  the  Contents ;  after  which  and  before  the  Eflbin-Day 
the  Tenant  acknowledged  the  Receipt  of  it.  Held  fufficient  Service. 
Beljiild. 

Goodright  againji  Moore.     Eaft.  8  Geo.  2. 

Eft  £m*  Tonkyn.  Ti^^''"^^^  *^  **y  Proceedings  on  Pay- 
JLVX  ment  of  Mortgage-Money  and  Cofts,pur« 
fuant  to  Sutute  7  G^^.  %.  Belfield  for  Plaintiff  (hewed  Caufe,  and 
produced  an  Affidavit  that  the  Mortgagee  had  been  at  great  Expence 
in  necefl&ry  Repairs  of  Part  of  the  Tenements  in  his  PofTeffion,  (the 
Ejcftment  was  brought  for  the  Rcfiduc)  and  therefore  prayed  that 
the  Prothonotary  might  be  dire£ted  to  make  Allowance  for  fuch  Re«- 
pairs.  Per  Cur*:  The  Rule  mufl  follow  the  Words  of  the  Statute. 
The  ProthonoUry  will  make  jufl  Deductions  and  Allowances. 

Grimftone  againji  Burgers  and  others,  on  the  Demife 
^  ^n'  /         ^'  ^  ///         of  Lord  Gower  and  others. 

MOTION  to  confoUdate  fixteen  Eje£hnents  In  one,  after  iix«i 
^  ^  „,,^  ^  ^^^"  feveral  Iffues  joined  in  Hilarj  Term  laft.  It  was  urged 

y.       y  /  for  Plaintiff,  that  liTues  were  delivered  and  paid'  for  fo  long  ago  as 
4^n^  h^'  ^Of  Mar.  12.  laft,  but  the  Court  held  that  it  was  ncccflary  for  Defend- 
/       /      ants  to  pay  for  the  Iffues,  to  prevent  Judgment,  and  ordered  die 
£je£fanents  to  be  confolidated. 

N.  B,  Each  Declaration  contained  a  large  Number  of  Mefluages, 
and  they  were  Word  for  Word  the  fame.  Had  each  been  for  onoi 
Meffuage  only,  the  Plaintiff  might  have  tried  them  feparately,  Siin* 
nrr  and  £jrrr  for  Defendants  ^r/;i&^  for  Plaintiff. 


Ex 


^//^/ 


€ieStmtntg.  177 

Ex  parte  Beauchamp  anJ  Burt.     Trin.  lo  Geo.  2. 

^HJPPLE  moved,  that  thefe  Perfons  who  claimed  Title  to 
^  fomc  Lands  and  Tenements  in  ConC  Mi/P  (the  Poflcffion  where- 
of was  vacant)  might  be  informed  by  Mr.  Banifter  (Attorney  for  a 
Perfon  who  was  carrying  on  a  Proceeding  in  Ejeftment  in  the  old 
Way,  under  a  Leafe  fealed  upon  the  Premifles)  of  the  Names  of  the 
Parties  in  that  EjetSlment,  in  order  that  Beauchamp  and  Burt  might 
appear  and  defend  the  Title.  It  was  urged  by  Eyre  for  Banifter^ 
that  in  all  Cafes  of  vacant  PoiTei&on,  unlefs  fuch  as  are  within  the  late 
Aft  of  Parliament  concerning  Landlords  and  Tenants  by  Leafe, 
with  a  Claufe  of  Re-entry,  no  Inftance  can  be  (hewn  where  any  Per- 
fon claiming  Title  hath  been  let  in  to  defend,  but  he  that  can  firft 
leal  a  Leaft  upon  the  Pre mifles,  muft  obtain  PofTeffion,  and  any  other 
Peribn  claiming  Title  may  ejeft  him  if  he  can ;  and  by  the  Courfe 
of  the  Court  no  Defence  can  be  made  in  thefe  Cafes  but  by  the  De- 
fendant in  the  Ejeftment,  who  is  a  real  Ejeftor.  The  Court  took 
Time  to  confider  of  this  Matter,  but  never  made  any  Rule.  The 
Pradice  hath  conftantly  been  as  ftated  by  Eyre.  Chappie  produced 
two  old  Rules  of  Court  concerning  Eje<Ehnents,  Trin.  22  Car^  %. 
and  HiL  1659,  ^^  ^^^^  StUes's  Reports  368. 

Felton  againft  Afli. 

MR.  Juftice  Forte/cue  had  made  an  Order  purfuant  to  the  late 
AGt  of  Parliament  to  ftay  Mortgagees  Proceeding  in  EjeS- 
mentupon  bunging  Principal,  Intereft,  and  Cods  into  Court,  and  a 
Rule  was  made  to  make  the  Order  a  Rule  of  Court  nijicaufa ;  but  it 
afterwards  appearing  to  the  Court  that  Notice  had  been  given  by  the 
Mortgagee  to  the  Mortgagor  that  he  inlifted  upon  Payment  of  two 
Bonds,  which  were  a  Lien  upon  the  Eftate,  the  Cafe  was  adjudged  to 
be  out  of  the  A£t  of  ParHament,  and  the  Rule  .^^  was  difcharged. 

Roe  Ojrainjl  Doe,  on  the  Demife  of  Fitzherbert. 

OK  INNER  had  obtained  a  Rule  for  the  Infant  Leflbr  of  the 
^  Plaiatiff  to  (hew  Oaufc  why  he  fliould  not  give  Security  for  Pay* 

N  ment 
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ment  of  Cofts  in  Cafe  he  failed  in  the  Suit,  which  was  difcharged 
on  heariBg.     Hawkins  for  the  Plaintiff. 


Doc  againjl  Roe,  on  the  Dcmife  of  Dry. 

tn  EjeSlment.  TJRLIN  moved  for  Judgment  againft  the  Cafual 
■  *^  EjeSor,  upon  an  Affidavit  that  the  Declaration 
was  tendered  to  the  Wife  of  the  Tenant  in  Pofleffion,  who  refufed  to 
open  the  Door  of  the  Houfe,  but  looked  out  at  a  Parlour  Window, 
and  was  acquainted  with  the  Contents,  and  the  Subfcription  was  read 
to  her ;  after  which,  (he  refufing  to  accept  the  Declaration,  it  was 
put  in  at  the  Window  to  her.     The  Service  was  held  fufficicnt. 


Koc^  on  Dcmife  of  Jones,  againjl  Doc.     Eaftcr  ir 

Geo.  2. 

In  EjeSlwent.  CPJRKj  an  Attorney,  entered  into  the  common 
'  Rule  by  Confent,  and  left  it  in  the  Prothonotary's 
Office  ;  after  which  Judgment  was  figned  againft  the  Cafual  Ejeflor. 
A  Rule  was  made  to  Ihew  Caufe  why  the  Judgment  fliould  not  be 
fct  afide ;  but  no  Appearance  being  entered  with  Ac  Filazcr  for 
the  Tenants  in  Pofleffion,  and  the  common  Rule  not  being  marked 
by  the  Filazer,  as  it  ought  to  have  been  before  left  in  the  Prothono- 
tary's  Office  ;  and  Spari  having  entered  into  the  Common  Rule  for 
Pagiy  one  of  the  Tenants,  without  his  Confent ;  the  Ruk  to  (hew 
Caufe  was  difcharged  with  Cofts.  Eyre  and  Prirru  for  Tenants  ; 
Skinner  for  Plaintiff. 


Goodright,  on  the  Dcmife  of  Ruffell,  againjl  Noright^ 
Trin.  ii  &  12  Geo.  2. 

tn  Eje^menU  fTp  H  E  Judgment  irregularly  obtained  was  fet  afide, 
X  and  Po^ffion  ordered  to  be  reftored ;  but  the 
Leflor  of  ihe  Plaintiff  (who  held  the  Pofleffion)  abfeondingi  the  Rule 
was  ineffectual.  Eyre  moved,  on  Behalf  t>f  the  late  Twants  in  Pof- 
ftffion^  for  a  Writ  of  Reftiuitio«|  which  was  ordered. 

HobfoOy 
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HobfoD,  on  the  Demifc  of  Bigland,  againfl  Dobfon. 
Mich.  12  Geo.  2. 

In  EjeSlmenU  ^[^YNNE  moved  for  the  Landlord'to  defend,  upoa 
Statute  II  Geo.  2.  The  Court  objc£lcd  that  this  v 
Motion  could  not  properly  be  made  'till  after  Judgment  figned 
againft  the  Cafual  Ejector  \  and  that  Affidavit  ought  to  be  produced 
of  the  Tenant's  Refufal  or  Neglc<a  to  appear.  Wynne  anfwcred^ 
That  immediately  after  Judgment  figned  againft  the  Cafual  Ejeilor, 
PlaintiflF  might  take  Pofleffion.  The  Court  held  the  Affidavit  ne- 
ceflary,  and  therefore  made  no  Rule ;  but  declared  that  the  Intent 
of  figning  Judgment  againft  the  Cafual  Ejefior,  was  only  that  the 
PlaintifF,  after  having  tried  his  Caufe  againft  the  Landlord,  (the  Te* 
nant  not  being  a  Party)  might  have  the  Benefit  ^  his  Verdid,  and 
take  Pofleffion  under  the  Judgment,  which  under  fuch  Verdid  he 
could  not.  It  feems  reafonable  (upon  a  proper  Affidavit)  to  grant 
a  Rule  to  fhew  Caufe,  before  Judgment  againft  the  Cafual  £je£^or 
can  be  figned,  to  prevent  the  ill  Confequence  of  taking  Pofteffioa 
immediately  after* 


Roe,  ofi  Demifc  of  Gohard,  again/i  Doc, 

TCTRE  moved  upon  Statute  11  Geo.  2.  that  the  Landlord  might 
,  be  added  Defendant  to  CI),  one  of  his  Tenants,  who  did  ap- 
pear to  defend  for  the  Tenements  in  his  Pofleffion  s  and  that  as  to 
the  Rcfidue  of  the  Tenements  in  Pofleffion  of  T.  M.  another  Te- 
nant, who  refufed  to  appear  (a^  fer  Affidavit)  the  Landlord  might 
appear  and  defend  fingly,  and  a  Rule  was  made  accordingly ;  and 
that  Plaintiff  might  fign  Judgment  againft  the  Caiual  Ejedor,  as  to 
the  Tenements  in  Pofleffion  of  T.  M.  but  that  the  Writ  of  tiahire 
facias  fojfejfxonm  be  ftayed  'till  farther  Qrder« 


>I  2  Plumb 


I  So  ^jtftmentief. 

Plumb  againji  Savage  and  his  Wife,  on  Demiie  of 
Byam.     Trin.  13  Geo.  2. 

In  Eji^ment.  T^  ULE  for  Leffor  of  Plaintiff,  and  Mr.  Peacock  his 
JIV.  Attorney,  why  not  an  Attachment  for  prevail- 
ing upon  Tenant  in  PofTeifion,  by  undue  Practices,  to  deliver  Pof- 
feffion  of  the  Premifles  (which  Defendants  claimed  as  Tenant's 
Landlords)  pending  the  Suit ;  and  after  Rule  obtained  by  Defend- 
ants to  be  at  Liberty  to  defend  their  Tide,  purfuant  to  the  late  Ad 
of  Parliament  (the  Tenant  refufing  to  appear)  and  entering  into  the 
common  Confent  Rule  ',  Rule  difcharged,  it  being  no  Contempt  of 
the  Court,  but  a  Fraud,  which  ought  to  be  prevented,  and  is  not 
remedied  by  the  late  A&.  Ejedment  is  a  Fi&ion,  and  in  the  Breaft 
of  the  Court,  Tenants  fliould  be  bound  not  to  change  the  Poflef- 
fion.  Skinner  and  Prime  for  Plaintiffs  LeiTor  and  Peacock ;  Jgar 
for  Defendants, 

Bcnn  againji  Dcnn,  on  the  Demife  of  Mortimer  and 

his  Wife. 

In  EjeSiment.  \  Former  EjcSment  had  been  brought  on  the  De- 
XJL  mife  of  the  fame  Leflbrs,  wherein  Defendants 
bad  a  Verdi6),  and  obtained  an  Attachment  againft  Robert  Mortimer^ 
one  of  the  Leflbrs,  for  Non-payment  of  Cofts  ;  whereupon  he  was 
arretted  and  detained  in  Cuftody.  And  now  Bootle  moved  for  De- 
fendant to  ftay  Proceedings  in  this  EI)e<£iment  'till  the  Cofts  of  the 
former  were  paid :  But  per  Cur\  The  Lefflbr  of  the  Plaintiff  being 
\n  Cuftody  upon  faid  Attachment  for  Cofts,  which  is  in  the  Nature 
of  a  Ca*  Sa.  there  is  no  Reafon  to  grant  the  Rule. 


Farmer  againji  Thruftout,  on  the  Demife  of  Miles. 

In  Ejeffmint.  fT^HE  Declaration  was  tendered  to  die  Wife  of 

Jl    the  Tenant  in  Poileifion  upon  the  Premifles.  She 

was  acquainted  with  the  Contents  thereof,  and  of  the  Subfcripdon, 

through  a  Window,  vriiich  (he  refufed  to  opes,  or  receive  the  De* 

daradon; 
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claration ;  and  thereupon  the  Declaration  was  left  upon  the  out-fide 
Ledge  of  the  Window.  The  Perfon  who  tendered  the  Declaration 
fwore,  that  he  heard  the  Woman's  Voice  diftinftly  through  the 
Window ;  and  was  well  affured  (he  heard  what  he  (aid  by  the  An- 
fwers  (he  gave  him.  The  Service  was  held  fufficient,  and  the  com- 
mon Rule  for  Judgment  was  made.    Prim  for  Plaintiff* 

Fenn  again^  Dcnn. 

In  Ejiamentfor  Lands   JD IRCH  moved  for  Judgment    A  Rule 
in  Dcnbigh(hire,  Wales,*^^  made* 

Tapper  againfi  Doc,  on  the  Demiie  of  Mercer  and 

Woollctt. 

In  EjiOnuta*  A  Declaration  in  Ejedment  ferved  on  the  Church* 
XjL  wardens  and  Overfeers  of  a  Paridii  who  rented 
a  Houfe  for  harbouring  fome  of  the  Pari(h  Poor,  and  did  not  other- 
wife  occupy  the  Houfe  than  by  placing  the  Poor  in  it.  Deemed 
fufficient  Service,  and  a  Rule  made  for  Judgment.  J^ar  for 
Plaintiff. 


Roe  againji  Doe,  on  the  DeoiUe  of  Humphreys. 

In  EjiShnenU  rW^HE  Tenant  in  PoUeffion  not  appearing  at  die 
X  Trial  to  confefs  Leafe,  Entry  and  Oufter,  Judg- 
ment was  entered  againft  the  Cafual  Eje£tor.  Adney  an  Attorney 
brought  a  Writ  of  Error  in  the  Name  of  the  Cafual  Ejedor,  which 
he  was  ordered  to  non-pns  at  his  own  Expence,  and  pay  Co(b,  but 
was  excu(ed  from  fiurther  Cenfure,  it  appearing  diat  he  had  been  in« 
finrmed  by  fome  of  the  Curfitors  Clerks,  that  fuch  a  Writ  of  Error 
might  be  brought,  /pynnt  for  the  LcBbr  of  the  Plaintiff.  UrBn 
(qx  Adrnj. 


N  3  Goodright^ 


1^2  €feftmentje(. 


Goodright,  on  the  Demife  of  Rowoll,  againji  Vice, 
in  Ejedlment.     Trin.  13  &  14  Geo.  2. 

DEfendant  at  the  Trial  not  appearing  to  confer  Leafe,  Entry 
and  Ouftcr,  a  Nonfuit  happened,  and  afterwards  PlaintiflF*s 
Leffor,  inftcad  of  taking  his  Remedy  for  Cofts  taxed  upon  the  com- 
mon Rule,  as  he  ought  to  have  done,  entered  Judgment  againft  the 
Cafual  Eje£lor,  fued  out  a  Fi.  fa.  againft  Defendant's  Goods,  and 
levied  his  Cofts  thereon,  ading  as  fpecial  Bailiff  himfelf.  An  Ac- 
tion was  brought  by  Defendant  in  the  Ktn£s  Bench  for  this  irregular 
Levy,  againft  PlaintifPs  Leflbr  and  Kimber  his  Attorney  \  and  after 
Special  Pleadings  therein.  Defendant  moved  Jiere  to  fet  afide  the 
Ft,  fa.  and  Court  ordered  Reftitution  to  be  made,,  and  Defendant's 
Cofts  to  be  paid  by  Plaintiff^s  Leflbr  and  Kimber.  And  by  Confent, 
the  Adion  in  the  King^i  Bench  to  be  difcontinued,  without  Cofts, 
and  no  other  Aflion  to  be  brought.  Wynne  for  Defendant ;  Huffej 
and  Draper  for  Plaintiff, 

y-  ^^^^       Bingham,  on  the.  Demife  of  Lane  and  others,  againft 
^    jf^^_      Gregg,  in  Ejedlment.     Trinity  14  &  15  Geo.  z^ 

VA  ^  -» //^  IJ  UL5  on  the  Statute  ytb  Geo.  2.  to  fliew  Caufe  why  Proceed- 
/  X\  ipgs  ibould  not  be  flayed,  on  Payment  of  die  Mortgage.  Mo- 
ney and  Cofts,  was  made  abfolute  j  Leffors  of  the  Plaintiff,  Aflignees 
of  the  Mortgagee,  infifted  to  be  paid  a  Bond  and  a  Simple  Contraft 
Debt  due  to  themfelvcs  in  their  own  Right.  Per  Cur*:  A  Bond  is 
no  Lifen  in  Equity,  unlefs  where  the  Heir  comes  to  redeem.  Prims 
for  Plaintiff  i  Bootle  for  Defendant. 


Stiles^  on  the  Demife  of  Redhead,  againft  Oake^,  in 
Ejeftnient.     Eaft.  15  Geo.  2. 

DEfendant,  the  Landlord,  admitted  to  defend  by  (pecial  Rule, 
did  not  appear  at  the  Trial  to  confefs  Leafe,  Entry  and  Oufter, 
whereby  Plaintiff  was  nonfuited.  Plaintiff  produced  the  Poftea^  and 
moved  for  Leave  to  take  out  Execution  againft  the  Cafual  Fje6lor, 

upon 
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upon  the  Judgment  figned  by  virtue  of  the  fpecial  Rule  to  defend^ 
which  was  granted  abibhiteiy..    ^gar  iox  PlayitiffL 

Goodtitlc  agaifjjl  Thruftout,  in  Ejeftment,  on  the 
Denaife  of  Mafla.     Trinity  16  Geo.  2. 

.^OHN  Crjfially  Tenant  in  Poflcflion,  upon  a  Sunday  acknow-* 
«y  ledged  the  Receipt  of  the  Declaration^  which  before  the  Eflbign 
Day  had  been  delivered  to  his  Daughter,  and  fhe  acquainted  with 
the  Contents.  This  was  held  Aifficient  Service,  and  the  Commoa 
Rule  was  made  for  Judgment  Niji^  i^c.     iVdles  for  Plaintiff. 

Thruftout,  on  the  Dcmife  of  Dunham  an  Infant, 
againji  Percivall  and  others,  in  Ejedlment, 

ipRIMEy  for  Defendant,  mpYed  and  obtained  a  Rule  tolhew 
Caufe  why  Proceedings  (hould  not  be  ftayed  till  a  good  Plain- 
tiff be  named,  or  Security,  to  be  approved  by  the  Prothonotary,  be 
given  by  the  Infant  Leflbr,  for  fecaring  Cofts  to  Defendant,  in  Caie 
of  a  Nonfuit  or  Verdid  for  Defendant.  Draper  for  the  Lefibr 
urged,  that  though  in  the  King^s  Bench  fuch  Rules  have  been  made^ 
yet  the  Pra£tice  here  is  othcrwife,  becaufe  the  Infant  is  liable  to  an 
Attachment  for  Non-payment  of  Cofts.  He  quoted  Throgmortm 
agatnft  Smithy  Eajler  5  Geo.  2.  in  B.  R.  Robinfon^  on  the  Demife  of 
Meagtr^  agaiixft  Burten^  A£cb*  3  Geo.  2.  in  C  B.  where  Attach-* 
ments  for  Non-payment  of  Cofts  were  granted  againft  Infants  of 
yery  lender  Age  \  and  obfif rved,  that  the  Infant  who  is  enabled  to 
make  a  Leafe  in  Ejedment,  muft  take  it  with  all  its  Inconveniencies« 
Per  Cur*:  In  all  other  Suits,  an  Infant  under  Years  of  Difcretion 
cannot  be  guilty  of  a  Contempt*  Non  ilutumitas  timporis  fedjotim 
ditas  rationis  ejl  conftderanda*    Rule  abfolut^ 


N  4  Duckworth 
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Duckworth,  on  the  Demlfe  of  Tublcy  and  others, 
againji  Tunftall,  in  Ejcdmcnt.    Mich.  16  Geo.  2. 

LEflbrs  of  the  PWntiff  were  both  Devifeesand  Executors,  and  in 
each  Capacity  Rent  was  due  to  them.  Defendant  moved  to 
ftay  Proceedings,  upon  Payment  of  the  Rent  due  to  Lefibrs  of  Plain* 
tiff  as  Devifees,  they  not  being  intitled  to  bring  an  EjeAment  as 
Executors.  There  appeared  to  be  a  mutual  Debt  due  to  Defendant 
by  fimple  Contract,  and  Defendant  offered  to  go  into  the  whde  Ac- 
count, taking  in  both  Demands  as  Devifees  and  Executors,  having 
juft  Allowances;  which  Leflbrs  of  Plaintiff  refufed>  The  Rule  was 
made  abfolute  to  flay  Proceedings,  on  Payment  of  the  Rent  due  to 
I^ilbrs  as  Devifees,  and  Cofls.  Prime  and  BaatU^  for  Defendant  y 
Wynne  for  Plaintiff. 

Goodright  on  the  Demife  of  Griffin,  againji  Fawlbri, 
in  Ejc6hnent. 

THIS  £je£lment  was  brought  for  one  MefTuage, vAxh  the  Ap« 
purtenances,  in  the  Parifhes  of  St.  John  the  Baptifl  and  St. 
Michael^  in  the  City  of  Coventry  and  County  of  the  fame  City,  or 
one  of  them ;  and  after  a  Verdid  for  Plaintiff,  the  Judgment  was 
arrefled.  The  PlaintifPs  Excufe  for  defcribing  the  Pariih  where 
the  MefTuage  ftood,  as  above,  was.  That  by  a  late  Ad  of  Parliament 
the  firfl  Parifh  was  to  be  divided  into  two,  and  the  Divifion  was  not 
yet  fettled.  The  Court  held  the  Defcription  to  be  totally  uncertain  1 
and  that  one  of  the  Parifhes  cannot  be  rejeded  as  Surplufage.  In 
Real  Aftions,  and  where  the  Pofleffion  of  Lands  is  to  be  recovered, 
Certainty  is  always  required.  In  this  Cafe,  Defendant  could  not 
know  what  to  defend  for,  nor  the  Sheriff  of  what  to  give  Pofleffion* 
tFiUes  for  Defendant  \  Draper  for  Plaintiff, 


Doc, 
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Dbe^  on  the  Dechife  of  Henant^  alias  Henden,  again/l 
Thomas  and  others^  in  EJedment.  Hilary  16 
Geo.  2. 

Within  die  firft  four  Days  of  the  Tenn  Birch  moved  for 
Leave  to  plead  Ancient  Demefne,  upon  an  Affidavit  that 
the  Premifles  in  Queftion  were  reputed  to  be  Lands  in  Ancient  De- 
mefne ;  and  a  Rule  was  made  to  (hew  Caufe,  and  afterwards  ab- 
felute  upon  hearing  Counfel  on  both  Sides.  The  Affidavit  is  fuf- 
fictent  to  Ihew  a  probable  Caufe  to  plead  this  Plea ;  and  any  other 
Plea  to  the  Jurifdtdion  of  the  Court  may  be  pleaded  in  Time,  widi- 
out  Motion.    Skimur  for  Pkdntifi; 


Bagihaw,  on  the  Demife  of  AShton  again/i  Toogood. 

J^ ETELBET  mowij  upon  an  Affidavit  of  tendering  the  Deda- 
-***  ration  to  Jane  Reynolds^  Widow,  Tenant  in  Pofleffion,  which 
ihe  refufuig  to  accept,  it  was  left  on  the  Floor,  in  her  Prefence  i 
and  (he  retiring  into  a  Parlour  and  ihutting  the  Door,  the  Perfoa 
ferving  read  the  Subfcription  aloud,  fo  as  (he  might  hear  it^  which 
was  held  fufficient  Service;  and  the  Common  Rule  for  Judgment 
was  made. 


Fenn,  on  the  Demife  of  Rickattibn^  againfi  Marriot» 
Efquire,  and  his  Wife,  in  Ejectment.  Mich«  17 
Geo.  a. 

FOR  the  Future,  let  Rules  for  Leave  to  take  out  Execution  hj 
the  Plaintiff  againft  the  Cafual  Ejeaor,  after  Verdift  agsunft 
the  Landlord  made  Defendant  inftead  of  the  Tenant  in  Pofleffion, 
purfuant  to  the  late  Statute,  be  abfolute,  and  not  to  ihew  Caufe* 
Eyre  for  Plaintiff. 


Kie 
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Roe  againfi  Doe,  on  the  Demiie  of  Stephenlon,  in 
Ejcadacnt,  in  Middlcfex; 

TiRIME  moved  for  Judgment,  upon  an  Affidavit  of  Service  of 
•*^  a  Declaration  intituled  Tr/ntiy  Term  17th,  inftead  of  16 A  fc 
17th  G€0.  2.  and  prayed  a  Rule  for  Judgment,  unlefe  the  Tenaiits 
appeared  within  four  Days  after  Notice.  He  quoted  Tork^  m  th^ 
Demife  ofChmnhirs^  againft  Ferris^  where  the  Declaration  was  in- 
tituled Trinifj  4th,  inftead  of  3d  &  4th  Geo.  2.  in  Corwwalt^  moved 
in  AScbailmas  Term  4th ;  and  foch  a  Rule  was  made :  But  upon 
Afidavit  of  Service  thereof,,  die  Courts  bj  a  fecond  Rule,  inlarged 
the  Time  for  appearing,  till  four  -Days  after  the  next  ifliiaUe  Term 
[Hilary]^  as  ufual  in  Country  Caufes.  Per  Cur^:  The  Declaration 
in  Ejedment  is  the  firft  Procefs ;  and  there  is  nothing  precedes 
whereby  it  can  be  ameiided*  This  iingte  Precedent,  without  Op- 
pofition,  is  not  of  Weight  fuflScient  to  overturn  the  general  Pradice; 
and  the  fird  Rule  does  not  (eem'  to  have  been  wdl  coaGdered.  A 
new  Declaration  might  have  been  delivered  before  the  Eflbign  Day 
of  Hilary  Term,  and  Plaintiff  would  have  b€;en  as  forward  thereby 
as  by  his  former  Declaration ;  and  in  Country  Caufes,  vAicxt  De- 
clarations are  of  Trinity^  the  Notice  may  he  good  to  ^pear  in  next 
Hilary^  (paffing  over  Adichaelmas)  though  not  the  ufual  Pra£ticew 
Ay,f-t^ij^  MJt  No  Declaration  in  Ejeftment  in  the  Kin^s  Bench^  or  here,  caa  be 
S  QeJ^  •  ,^-<_amended  before  Appearance ;  and  afterwards  in  Form  only,  but  not 
'^i  ^l  ^  in  the  Demife,  or  other  Matter  of  Subftance.  The  Court  can  make 
^  /       MO  Rule  in  this  Cafc. 


Roc  againfi  Doe^  on  the  Demife  of  Hyde,  in  EjeS- 
•  •  meat.     Eafter  18  Geo.  2. 

0  /)f  9^/%^^^  Tenants  had  the  Forenoon  of  the  29th  J^ril  this  Term 
^  ^^i%IjiU^'  ^^  appear  in;  Fojler^  the  Landlord,  moved  to  aid  himfcif  to 
the  Tenants,  but  no  Appearance  being  entere<^  Plaintiff  on  the  30tb 
figned  Judgment  againft  the  Cafual  Ejedor.  The  Landlord  after- 
wards, without  difclofing  to  the  Court  what  had  been  previoufly 
done,  applied  for  the  Conditional  Rule,  as  a  Matter  of  Courfe,  and 
by  Virtue  thereof  on  the  ift  May  appeared  alone,  without  the  Te- 
nants. 


tnnts.  Primiy  for  Plaintiff,  moved  for  Leave  to  take  out  Execution 
en  the  Judgment ;  and  (m  fhewing  Caufe,  ihe  Judgment  appeared 
to  be  regular,  and  the  Appearance  out  of  Time.  PlaintifF  oi&red 
to  waive  his  Judgment,  if  the  Landlord,  who  refided  at  Jamaica^ 
would  give  Security  for  Cofts )  to  which  his  Counfel  not  confent* 
ing,  the  Court  made  the  Rule  abfolute,  for  Leave  to  take  out  £xe« 
cution.     Skinner  and  Draper  for  the  Landlord. 

Goodtitle,  on  the  Demifc  of  Symons,  Efq;  againfi 
Thraftout,  in  Ejedtmcnt,  Clarke,  Efq;  Landlord. 
Trin.  19  &;  20  Geo,  2. 

THE  Declaration  was  of  Hilary  Term,  ferved  with  Notice  to 
appear  in  Eajter  Term  laft,  and  not  moved  till  this  Term, 
ixdien  a  Rule  was  made  for  Judgment,  unlefs  the  Tenant  ihould  ap» 
pear  widiin  fix  Days  after  Notice.  The  Lrandlord  prayed  for  the 
Conditional  Rule,  and  for  Leave  to  plead  Ancient  Demefne,  upon 
an  Affidavit  that  the  Premiflcs  were  Ancient  Demefne  5  and  obtained 
a  Rule.  to.  (hew  Caufe.  Per  Curiam :  The  Landlord,  by  the  late 
Statute,  is  to  enter  into  the  Common  Rule  by  Confent ;  before  that 
Statute,  he  might  have  been  added  a  Defendant ;  and  if  he  had  ap- 
plied in  Time,  muft  have  had  Leave  to  plead  Ancfeni  Demefne. 
He  is  to  be  confidered  in  all  Refpefb  in  the  fame  Cafe  as  the  Te^ 
nant  in  PofTcffion',  but  muft  apply  according  to  the  Courie  and  Rules 
of  the  Court.  If  the  PlaintifF  ihould  prevail  on  this  Plea  to  the  Ju- 
lifdifSlion  of  the  Court,  the  Judgment  muft  be,  that  Defendant  (^\l 
anfwer  over.  Therefore,  if  this  Plea  be  not  cooQned  to  a  Time 
certain,  great  Delay  of  Juftice  muft  follow.  The  Rule  difcharged, 
as  to  pleading  Ancient  Demefne,  becaufe  the  Application  was  not 
made  in  Time,  that  is,  within  the  firft  four  Days  of  this  Term. 
B^^U  for  Clariei  Bbotk  and  Eyre  for  tlie  L^or  of  the  Plainti£ 

Deighton^  on  the  Demife  of  Roberts  and  his  Wife^ 
agamft  Fofter.     Trin.  21  Geo.  2. 

RULE  to  (hew  Caufe  why  Defendant  fliouM  not  have  Leave 
to  plead  Ancient  Demefne.     Obje6led,  and  allowed,  That 
the  Motion  was  not  made  within  the  firft  four  Days  of  the  Term. 
4  The 


The  Rule  difchargci  As  die  Declaration  muft  be  deliver  before 
the  Effoign  Day,  the  Party  may  always  apply  within  the  firft  four 
Days  of  the  Term  j  and  though  the  Appearance  in  Ejeament  is 
generally  entered  afterwards,  yet  it  is  always  confidered  as  an  Ap- 
pearance of  the  firft  Day  of  the  Term.  BootU  for  Defendant; 
Poole  for  Plaintiff. 

,  on  the  Demifc  of  Prcfton,  againj  ,  in 

Ejedment.     Hil,  21  Geo.  2. 

IT  appearing,  by  Affidavit^  that  one  GeUart^  the  Tenant  in  Pot 
feffion,  and  his  Wife,  both  abfconded,  and  could  not  either  of 
them  be  ferved  with  a  Declaration  in  £je£bient  j  and  diat  they  had 
left  a  Woman  Servant  in  the  Houfe  on  the  Premifles,  in  whofe  Pre- 
fence  a  Declaration  was  fixed  up.  The  Court  made  a  Rule  for  the 
Tenant  to  (hew  Caufc  why  Service  of  a  Declaration  on  his  Servant^ 
at  his  Houfe,  ihould  not  be  deemed  good  i  and  direded  the  Rule  to 
be  ferved  in  that  Manner. 

$hort,  on  the  Demifc  of  Elmes,  againj  King.   Eafter 

22  Geo.  2. 

MRS.  Northcotj  the  Tenant  in  Pofleffion,  a  fingle  Woman,  ab- 
fconded  and  fecreted  hcrfelf  in  the  Meflliage  in  Queftion,  and 
could  not  be  perfonally  ferved  with  a  Declaration  in  Ejedment 
Rule  to  fliew  Caufe  why  Service  of  the  Servant,  at  the  Houfe,  (hould 
not  be  good.  This  Rule  to  be  ferved  on  the  Servant  at  the  Houfe. 
Poole  for  Plaintiff. 

Orion  againji  Mce.     Mich.  25  Geo.  2. 

^RION^  Defendant  in  an  £je£hnent  brought  in  the  Name  of 
^  Jacob  Mee^  on  the  joint  and  feveral  Demifes  of  Powers  and 
Middsfifiy  having  obtained  a  Verdi£l,  and  one  of  the  LefTors  being 
dead,  and  the  other  infolvent>  Orion  brought  Debt  on  the  Judgment 
againft  Plaintiff,  and  ferved  Proceis  on  one  Jacob  Mee  of  St.  /v/r, 
CmC  Hunt\  Yeoman,  as  Plaintiff;  who  moved  to  ftay  Proceedings^ 
being  totally  ignorant  of,  and  unconcerned  in  the  Matter.  On 
fliewing  Caufe,  Mr.  Ht^Cy  of  St.  Ives^  was  alledged  to  be  Attorney 
for  Plaintiff  in  fiid  Eje^ent,  wherein  he  bad  made  Ufe  of  laid 

M:e*s 
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Mie\  Name.  Upon  which  the  Rule  was  inlarged,  and  Hujkt  or-* 
dered  to  fhew  Caufe  why  he  ihould  not  fSLy  Oricn*s  Cofts  taxed  in 
(aid  Ejeaoient.  Hujki^s  Affidavit  being  laid  before  the  Court,  it 
appeared,  that  not  he,  but  one  Stepb^nfin^  formerly  bis  Clerk,  (to 
whom  he  had  refigned  his  Buflnefs  long  before  (aid  £je<9ment 
brought,  «nd  intirely  left  off  Praftice)  was  Plaintiff*s  Attorney* 
Stepbenfin  made  Affidavit,  that  he  found  Jacob  Met  to  be  the  ufual 
Name  made  Ufe  of  for  Plaintiff  in  EjeAment  in  Iiujke%  Office  ; 
that  he  ufed  it  purely  as  fiditious,  and  not  as  the  Name  of  an  ex« 
ifiing  or  real  Perfon.  Lord  Chief  Juftice  was  of  Opinion,  That 
though  Stepbenfm  might  have  made  a  fictitious  Plaindfl^  yet  as  he 
has  voluntarily  made  Ufe  of  a  good  Plaintiff,  a  real  Perfon,  dwelling 
in  the  fame  Town  with  himfelf,  he  ought  to  ftand  in  his  Place,  and 
pay  the  Cofts.  The  three  other  Judges  were  of  Opinion,  That  this 
Proceeding  is  to  be  confidered  purely  as  fi£titious,  and  not  real ;  and 
that  Jacob  Mit  of  &U  Ives^  or  any  other  Perfon  in  human  Nature, 
is  not  to  be  taken  to  be  the  real  Plaintiff.  It  would  be  a  dangerous 
Precedent,  with  RefpeA  to  Attornies,  to  make  them  liable  to  pay 
Cofts,  whenever  a  Defendant  in  Ejedment  (Leffors  of  Plaintiff  be* 
ing  infolvent)  can  find  out  a  real  Perfon  of  the  fame  Name  as  the 
fictitious  Plaintiff*  Nominal  Plaintiff  and  Cafual  EjeSor  ftand  in 
the  fame  Light.  Nominal  Plaintiff  cannot  releafe  the  A&ion ;  Ca« 
fual  Ejedor  cannot  bring  a  Writ  of  Error.  No  Impofition  or  Mif- 
behaviour  in  Stipbenfon  appears*  Where  Leffor  of  Plaintiff  is  abroad, 
or  an  Lifant,  Court,  on  Motion,  interpofe,  and  order  a  fufficient  Plain- 
tiff  to  be  named,  or  Security  given  for  Cofts ;  but  that  is  the  ordinary 
Cafe  within  the  common  Courfe  of  PraAice..  Rule  abfolute  to  ftay 
Proceedings  againft  Ma  \  difcharged  as  to  Hujki  i  no  Rule  upon 
Stepbenfon.  Wherein  Lord  Chief  Juftice  acquiefced;  but  laid,  he 
thought  die  Court,  for  the  future,  ftiould  extend  the  Rule  for  mak- 
ing a  good  Plaintift^  or  giving  Security  for  Defendant's  Cofts,  to 
other  Cafos  befides  thofe  before  mentioned.  WilUs  for  Defendant 
and  HuJki  i  Prime  for  Plaintiff. 

Roe,  on  the  Demiie  of  Stone  and  Wife,  againft  Doe, 
in  Ejcdtmcnt.     Trinity  26  &  27  Geo.  2. 

ZJArWARD^  on  the  Behalf  of  Suniy  moved,  that  the  Condi- 

tional  Rule  entered  into  by  Stoned  Wife,  by  the  Name  of  j/rtn$ 

FiiU^  Widow,  might  be  fet  afide,  upon  Affidavits  tending  to  prove 
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die  Marriage  between  St$fu  and  her ;  and  obtained  a  Rule  to  flieir 
Cauie.  Whereupon  Prime  and  ^tfr,  on  the  Part  of  Anne  FUld^ 
liroduced  Affidavits  to  frew  a  long  Cohabitation  between  her  and 
tiie  late  Counfellor  Fisld  of  Hirtfor^irij  as  Huiband  and  Wife. 
That  he  had  a  Child  by  her,  and  devifed  the  Efiate  in  Queftion  to 
her,  by  the  Name  of  bit  Wifei  That  Stone  was  married  to^  and 
lived  with,  another  Wife.  The  Court  diought  the  Validity  of 
$tone*s  pretended  Marriage  to  Field  a  fit  Matter  to  be  tried  ;  and 
(the  Tenants  in  Pofleffion  having  contented  to  appear)  (et  aftde  the 
Judgment  figned  againft  the  Cafual  EjeAor,  fpr  Want  of  their  Ap« 
pearance  ;  and  ordered  FieUy  the  Landlady,  to  be  added  a  Defend* 
ant  to  the  Tenants;  whereby  SUney  if  Plaintiff  recovers,  will  be 
fecure  as  to  Coib», 

Roe  againji  Doe  on  the  Demife  of  Fearnley  and  Tan- 

crcd* 

[Omitted  in  Hil.  26  Geo.  2.] 

ON  Affidavit,  that  Ac  Tenant  Lydia  Brooke  Widow  abfconded 
to  avoid  being  (erved ;  and  alfo  that  ihe  came  into  PoflefHon 
ftureptitioufly,  and  of  Service  of  Declaration  in  EJeftment  on  James 
Brooke  her  Son,  who-  is  her  Servant  and  manages  her  AfHiirs,  and 
lives  in  her  Family ;  Rule,  that  ihe  ihew  Caufe  why  fuch  Service 
on  her  Son  and  Servant  fliould  not  be  deemed  good  Service,  and 
leaving  a  Copy  of  this  Rule  at  her  Houfe  good  Service,  made  abfb- 
lute  I  no  Caufe  (hewn. 

Doe  againji  Roe  on  the  Dcmifc  of  Wright. 
[Omitted  in  Trin.  26  U  27  Geo,  2.] 

ON  AfHdavit,  that  Mary  Oliver  out  of  the  Tenants  is  a  Luni|« 
tick,  that  one  Major  Cockburn  lives  with,  and  tranfefis  her 
Bufinefs,  and  has  the  fole  Condud  thereof,  and  of  her  Pe^on  \  but 
would  not  permit  the  Deponent  to  have  Accefs  to  her  with  Decla* 
ration  in£je(^ment;  whereupon  it  was  delivered  to  Cockburn.  Rule, 
that  (he  and  Cdckbum  both  (htvf  Caufe  why  this  Service  fhould  not 
\t  good,  and  Service  of  this  Rule  on  him  to  be  deemed  good  Service 
hereof,    ^i/ri  for  PlaimilF. 

Fenn 


Fenn  on  the  Demife  of  Hildyard  againfi  Dento.  EaftCr 

27  Geo.  2. 

DEclaration  for  an  Entirety.  Rule  obtained  by  ArrundaU  Te« 
nant  in  Pofieffion  to  defend  for  two  undivided  Ttiirds  only, 
and  that  for  the  Refidue  Plaintiff  might  take  Judgment  againft  the 
Cafual  Ejedor  J  General  Judgment  figned,  and  Writ  of  Pofleffioa 
agreeably.  No  Indorfemeift  of  what  Part  to  take  Pofleflion  (as 
*  might  have  been })  Poffeffion  of  the  whole  Premifles  tsi^en,  and  af- 
terwards two  thirds  (according  to  a  Partition  made  by  PlaintiiPs 
Leffor)  reftorcd  \  Goods  removed  from  Tenant's  Houfe,  Part  of 
the  Premiiles,  and  fome  of  them  not  brought  bade  The  Court 
thought  that  a  new  general  Rule  (hould  be  made  to  alter  the  Prac- 
tice of  taking  Judgment  for  the  whole  PremiiTes,  when  Part  is 
appeared  for }  held  that  the  Sheriff  did  right  in  taking  Poffeffion  of 
the  whole,  purfuant  to  the  Writ.  Rule  to  anfwer  Matters  in  Affi- 
davits  by  Sheriff^s  Officers  difcharged.  Ordered  Goods  to  be  re- 
ftored  by  Affidavit,  and  Poffeffion  of  two  Thirds  of  Prcmiffes  5  Leffor 
of  Plaintiff  and  his  Attorney  (who  had  principally  conduced  the 
Tranfadion  in  the  Country)  to  pay  the  Tenant  Cofts  of  this  Appli- 
cation. Primt  and  Pwle  for  the  Tenant ;  fyiUes  and  Wyme  for 
Plaintiff's  Leffor,  his  Attorney  and  Sheriff^s  Officers. 

Goodtitlc  on  the  Dcmifc  of  Gardner  agamft  Badtitle. 

THE  Plea  oi  MarJballzpA  others  Landladies  and  Tenants  in 
Poffeffion^  who  had  appeared  with  the  Filazer  and  entered 
into  the  common  Rule,  was  left  in  the  Prothonotary's  Office^  en- 
titled with  the  true  Name  of  the  Caufe,  but  by  Miftake  in  the  Body 
•f  the  Plea,  the  Name  of  Plaintiff's  Leffor  was  infertcd  (as  the  Per* 
fon  complaining)  inftead  of  that  of  the  nominal  Plaintiff.  Plaintiff's 
Attorney  looking  upon  this  Plea  as  null  and  void,  figned  Judgment 
againft  the  Cafual  Ejeaor,  which  Judgment  was  fet  afide  with  Cofl» 
as  irregular  j  the  Plea  is  properly  entidcd  and  not  a  Nullity. .  PTtlliM 
for  MarJhttU  and  others  |  Prim  and  f^ynnf  for  Plaintiff's  Leffor. 


Fenn 
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Fcnn  on  the  Dcmife  of  Knights  againji  Dean*    Trih. 
27  &  28  Geo.  2* 

ON  Affidavit,  That  John  Abbott  Tenant  in  Pofleffion,  fecreted 
himfelf  to  prevent  his  being  ferved  with  a  Declaration  in  Ejed*- 
menty  and  could  not  be  ferved,  though  frequent  Endeavours  had  been 
ufcd }  and  that  the  Declaration  was  delivered  to  his  Daughter  who 
kept  his  Houfe,  (being  a  Publick  Houfe,  Part  of  the  Premiffes  in 
Queftion)  and  that  (he  was  acquainted  with  die  Contents  of  the 
Subfcription,  The  Court  made  a  Rule  for  the  Tenant  to  {hew 
Caufe  why  fuch  former  Service  (hould  not  be  deemed  good  Service, 
die  Rule  to  be  ferved  on  the  Daughter  at  the  Houfe.  This  Rule 
was  afterwards  difcharged,  becaufe  the  Affidavit  whereupon  'twas 
made  appeared  to  have  been  fwom  before  Plaintiff's  Attorney  as  a 
Commiffioner,  but  for  no  other  Reafon.  Primt  for  Plaindf;  WilUs 
for  the  Tenant. 


Roc  on  the  Dcmife  of  Agar  againji  Doc. 

THE  Declaradon  was  delivered  to  the  Tenant  in  Pofleffion 
without  any  Prothonotary's  Name  fet  thereon.  Upon  Affi- 
davit of  Service,  the  Court  made  a  Rule  for  the  Tenant  to  fhew 
Caufe,  why  upon  Notice  of  the  Prothonotary's  Office  Judgment 
fliould  not  be  entered  againft  the  Cafual  Ejedor,  unlefs  he  (the  Te- 
nant) appeared  within  the  ufual  Time ;  which  Rule  on  Affidavit  of 
Service  was  made  abfolute.    fFilles  for  Plaintiff. 


Hold&ft  on  the  Dcmife  of  Dyfon  and  his  Wife  againji 

Lctgoe. 

A  Declaration,  with  Nc^ce  to  appear  in  diis  Term,  had  been 
ferved  on  the  Tenant  in  Pofleffion  before  the  Effoign  Day,  but 
no  Prothonotary's  Name  was  fet  thereon.  Lpon  the  Motion 
of  Seijeant  Hewitt  for  Plaintiff,  the  Court  made  a  Rule,  That 
unleis  John  Riley  Tenant  .in  Pofleffion,  upon  fix  Days  previous 
Notice  of  that  Rule,  and  Notice  that  the  Declaration  is  entered  in 
the  Office  of  Mr.  Prodionotary  Wtgg^  fliould  appear  and  plead  within 

four 
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four  Days  next  after  the  End  of  the  next  Term  (being  the  ifTuable 
Term,  and  this  a  Country  Caufe)  to  a  new  Declaration  at  the  Plain- 
tiffs Suit,  and  enter  into  the  common  Rule  for  confeffing  Leafe, 
Entry  and  Oufte^i  Judgment  might  be  entered  againft  the  Cafual 
£je£lor. 

Goodtitle  on  the  Demife  of  Cooper  againft  Thruftout. 
Hil.  28  Geo.  2. 

IN  the  like  Cafe  (as  next  before)  in  a  Country  Caufe,  where  the 
Declaration  was  delivered  before  the  Eflbign  Day  with  Notice 
to  appear  in  this  Term  ;  upon  an  Affidavit  (hewing  the  Service  to 
be  good  in  all  RefpeSs  fave  the  Want  of  Prothonotary's  Name,  the 
Court  made  the  like  Rule,  unlefs  71 M.  and  W.  M.  Tenants  in  Pof- 
feffion  within  fix  Dajrs  next  after  Notice  of  that  Rule,  and  Notice 
that  the  Declaration  is  entered  in  the  Office  of  Mr.  Prothonotary 
W'egg^  (hould  appear,  lie.  Judgment  might  be  entered  againft  the 
Cafual  EjeAor.    Prinu  for  Plaintiffi 


Roe  on  the  Demife  of  Leak  Widow,  and  others,  againft 
Doe.     Mich,  29  Geo.  2, 

TT^ILLES  for  Jofeph  Sirnpfon  and  Mary  his  Wife,  whp  claimed 
Title  to  Part  of  the  Premiffes  (of  which  Part  Forwenfon  and 
Harrifon  were  Tenants,  and  refufeJ  to  appear)  applied  upon  Affi- 
davit of  the  Faft  for  Leave  to  appear  for  faid  Simpfpn  and  Wife  as 
to  faid  Part.  Rule  made  to  (hew  Caufe ;  on  (hewing  Caufe  it  ap- 
peared. That  the  Leffors  of  Plaintiff  and  faid  Simffon  and  Wife 
claimed  Title  as  Devifees,  the  Leffors  under  one  Will,  and  Simpfin 
and  Wife  under  another  Will  of  the  fame  Teftator ;  and  the  Quef-. 
tion  to  be  decided  was,  which  Will  ftiould  prevail^  The  Leffors  of 
Plaintiff  had*  got  the  Start  of  Simp/cm  and  Wife;  and  by  bringing 
their  Ejeftment  firft  (the  Tenants  refufing  to  appear)  would  get 
into  Pofleffion  without  Defence,  unlefs  Simpfin  and  Wife  w^re  per- 
mitted to  defend.  Per  Cur*:  This  Motion  is  founded  on  the  late 
ASt  of  Parliament,  11  K,  Geo.  2.  The  Court  have  no  JurifdidUon 
to  admit  any  Perfon  to  defend  an  £je£bnent  inAead  of  the  Tenant, 
except  the  Landlord  only ;  And  who  is  Landlord  within  the  AA  ? 

O  Not 
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Vot  every  Pcrfon  claiming  Titfe ;  but  one  who  is  in  fome  Degree 
•of  Poflcflion,  as  receiving  Rent,  ^c.  the  Claufe  of  Forfeiture  by 
Tenant,  tf  he  does  not  give  Notice  of  Declaration  to  his  Landlord, 
proves  this.  Davy  quoted  a  Strange  1241.  yme$  on  Deniife  of 
Woodward  againft  Williams ;  where  a  Mortgagee  was  refufed  to  be 
admitted  to  defend  as  Landlord ;  which  Cafe  (though  not  fo  re- 
ported) muft  be  where  the  Mortgagee  had  not -got  into  Pofleffion. 
Willes  for  Simp/on  and  Wife  j  Prime  and  Davy  for  Leilbrs  Plaintiff. 

Doc  op  the  Dcmifc  of  Deily  againft  Roc*     Eaflcr  29 

Oeo.  2. 

THE  Affidavit  of  Service  of  Declaration,  faTr.  was  on  the  Wife 
of  Daniel  Dougborty^  Tenant  in  Pofleffion,  as  (he  informed 
Deponent,  and  as  he  verily  believds  held  fttfficient,  and  Rule  made  for 
Judgment  unlefs  the  Tenant,  t^c.  (hall  appear,  Davy  for  Plaintiff* 
N.  B.  The  Chief  Juftice  was  not  in  Court. 

Boman  againft  Noright.     Trin.  31  Geo,  2. 

IN  Ejeftment  for  ancient  Demefne  Land,  within  the  Manor  of 
Godmanchefter^  County  Huntingdon^  Rule  abfolute  to  day  Pro- 
ceedings in  this  Court ;  ancient  Demefne  has  always  been  held  a 
gooA  Plea  in  Ejedment,  Plaintiff  had  at  firft  brought  an  Ejedment 
in  Godmanchefter  Court,  but  dropped  it,  and  then  brought  the  prefent 
Ejectment  in  this  Court. 


error. 

Trinity  18  &  19  Geo.  2. 

AFTER  an  Award  of  Execution  againft  Bail  on  a  Recogni«» 
zance  in  Error,  they  brought  a  Writ  of  Error  as  to  fuch 
Award  of  Execution.     Plaintiff  tnoved  for  Leave  to  take  out  Exe- 
cution  for  Want  of  Bail  on  the  Writ  of  Error  brought  by  the  Bail  \ ' 
9  and 


and  dbtained  "z  Rule  ta  fliew  Caufe ;  which  was  di&liarged ;  no 
Bail '  in  this  Cafe  being  required.    Primt  for  Defendant  3  Eyn  for 

Plaintiff. 


Stone  againft  Raw]infox2»  in  Ejror.   Mich*  1 9  Geo.  z • 

RULE  to  (hew  Caufc  why  Nonpros  of  a  Writ  of  Error,  for 
Want  of  tranfcribing  the  Record,  (hould  i^ot  be  •Tet  afidf  wjch 
Cods.  Objedcd,  That  no  final  Judgment  is  entered,  and  therefore 
no  Tranfcript  could  be  made.  The  Nonpros  fct  afide,  without  Cofts. 
It  appeared  that  the  Clerjc  of  the  Judgments  was  paid  bis  Fee,  by 
Plaintiff's  Attorney,  for  entering  the  final  Judgment,  which  he  bad 
negleded  to  do ;  but  Plaintiff  did  not  pray  any  Rule  againft  him. 
Prime  for  Plaintiff;  Skinner  and  Jgttr  for  Defendant. 


Parrot  againji  Bcnn.     Mich.  8  Goo.  2. 

THE  Court  held,  that  a  Condemnatioa  upon  a  Foreign  AC« 
tachment  in  London^  which  appeared  on  the  Record  to  be  fub- 
fequent  to  this  AAion  brought,  x:ould  not  be  given  ia  JCvidence 
aguinft  Plaintiff  at  the  Trial. 

Smith  againfi  Richardfon.     Mich.  1 1  Geo.  2. 

'*  ' 

THIS  was  an  Adion  for  fcandalous  Words,  importing  that 
Plaintiff  was  a  Thief,  and  had  robbM  Defendant  of  iiis  Beer. 
Plaintiff  was  Beer  Butler  of  a  College  at  Oxfcrd^  and  laid  Special 
Damage.  Defendant,  at  the  Trial,  offered  to  prove  the  Truth  of 
the  Words  in  Mitigation  of  Damages :  And  Mr.  Baron  Fortefcuej 
who  tried  the  Caufe>  refufed  to  admit  fuch  Evidence,  but  referved 
the  Point.  The  twelve  Judges  met,  and  eight  were  oj  Opinion, 
that  where  the  Worda  amount  to  Trcafon  or  Jelanyi  Defendant, 

O  2       _  tt^ 
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tn  the  Omeral  Iffiie,  ought  not  to  be  admitted  to  prove  the  Truth 
of  the  Words ;  and  the  P^ea  was  ordered  to  be  delivered  to  PlaintiC 


Warwick  againji  Figg.    Mich.  6  Geo.  2. 

EXECUTION  was  taken  out  after  a  Writ  of  Error  allowed, 
and  Bail  put  in  thereupon :  And  the  Queftion  wa%  Whether 
fttch  Execution  was  regularly  iflued  or  not  ?  It  was  urged  for  Plain- 
tifii  that  the  Writ  of  Error  being  returnable  tres  Trin*  was  fpent 
before  the  final  Judgment  figncd,  which  was  not  'till  the  30th  of 
ywi  after  the  End  of  Trinity  Term,  and  that  therefore  the  Execu-^ 
tioA  wsis  regular.  On  the  other  Side  it  was  alledged,  That  by  the 
Writ  ct  Error  the  Record  was  tranfcribed  into  the  King^s  Bench ; 
diat  the  Writ  of  Error  was  not  fpent ;  that  the  final  Judgment 
figned  in  Trinitf  Vlwation  relates  to  the  firft  Day  of  Tritiity  Term, 
and  that  therefore  the  Writ  of  Error  is  a  Superfedeas  to  it,  and  the 
Execution  in  Queftion  bears  Teft  the  laft  Day  of  Trinity  Term : 
If  Plaintiff  had  ftayed  *till  AUcbailmas  Term  following  before  he  had 
figned  final  Judgment,  as  in  the  Cafe  of  Joy  and  FanJhaWy  he  might 
have  had  fome  Colour  to  take  out  Execution  (though  that  is  a  Prac- 
tice not  to  be  encouraged)  \  the  Court  were  of  that  Opinion,  and 
ordered  the  Execution  to  be  fet  afide,  and  Reflitution  and  Cofh ; 
and  ordered  an  Attachment  Niji^  againft  JVreathocie^  PlaintiflF*s  At- 
torney, to  ftand  over  him  'till  he  fees  Reftitution  made,  and  CofU 
paid. 

Gates  againji  Foreft. 

Judgment  was  obtained  in  Com*  Midday  and  a  Fi.  Fa.  i/Tued  in 
that  bounty,  and  returned  Nulla  bona ;  and  thereupon  a  Fi.  Fa* 
was  ifliied  in  London^  but  was  not  made  a  Te/lat^  Fi.  Fa.     And  the 

Court 
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Court  being  moved  to  fet  afide  the  Ft.  Fa.  in  Lendm^  for  want  of 
its  being  made  a  Teftafy  refufed  fo  to  do»  being  ofOpinion  that  the 
Award  of  the  Ttftaf  Ft.  Fa.  upon  the  Roll  was  fuffi'cient  to  warrant 
a  Ft.  Fa.  into  London^  and  that  it  need  not  be  made  a  Teftatum* 

Sympfon  againji  Gray  and  his  Wife^  and  another.  Hil. 

6  Geo.  2. 

Judgment  of  Michaehnas  Term  17319  figned  Noiv.  l^.  Ft.  Fa. 
bore  Teft  Novembtr  28  in  Michailmar  Term  following.  De- 
fendant moved  to  fet  afide  the  Ft.  Fa.  as  irregular,  the  Judgment 
not  being  revived  by  Sci.  Fa.  and  the  Ft.  Fa. '  not  being  iffued 
within  the  Year :  Plaintiff  infifted  that  the  Ft.  Fa.  being  iffued 
within  the  fourth  Term  from  the  Time  of  figning  Judgment,*ir  was 
regular^  and  produced  an  Affidavit  that  Execution  had  been  fome 
Time  ftaid  b]r  an  Injundion  out  of  Chancery.  Court  held  the  In« 
jundion  to  be  quite  out  of  the  Cafe,  and  that  the  Year  is  to  be  com- 
puted from  the  Day  of  figning  Judgment,  and  therefore  fet  afide  the 
fu  Fa. 


Cooke  againji  Horrock.    Eaft.  6  Geo.  2. 

A  Motion  was  made  to  fet  afide  an  Execution  iffiied  after  a  Writ 
of  Error  allowed,  and  Notice  thereof  given  to  PlaintifPs  At- 
torney :  It  appeared  that  z%  interlocutory  Judgment  was  figned,  and 
9  Writ  of  Inquiry  executed  in  Michaelmas  Term  laft,  and  a  Writ 
rf  Error  was  then  allowed,  and  Notice  given  \  but  the  final  Judg- 
ment was  not  figned  'till  after  the  Beginning  of  Hilary  Term  laft. 
The  Court  held  the  Execution  to  be  regular,  the  interlocutory  Judg- 
ment n<^t  being  removable  by  the  Writ  of  Error ;  and  *thc  final 
Judgment  beiiig  figned  of  a  fubfequent  Term>  was  not  removed,  an4 
therefore  refufed  to  mal^e  ^i\y  Ru]e» 


O  3  Dakeyne 
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Dak^ne  againj  Thornhill. 

AQueftion  arofe.  Whether  the  Plaintiff  could  levy  Poundage  and 
other  neceflary  Charges^  befides  the  Cofts  taxed,  out  of  a  Pe- 
nStlty  ?  And  the  Court  hel^  he  might  1  if  the  Defendant  fliavld  dunk 
himfelf  aggrieved)  the  Court,  upon  Ajiplication  would  refer  the 
Matter  to  the  Prothonotary,  to  inquire  whether  the  Plaintiff  hath 
levidd  mord  (hufi  be  oog^  to  have  done,  or  lUit. 


White  agmn^  Morgan. 

A  Writ  of  Errbr  was  brought,  returnable  on  the  Eflbign^Day  of 
HiUfry  Term ;  the  final  Judgment  wai  figned  of  the  (ame 
Term,  i6th  of  January ;  and  Pbuntiff  took  out  Execution,  appre- 
heddfrig  the  Judgment  not  to  be  removed  by  the  Writ  of  Error. 
Chappk  movtd  to  (bt  liidd  the  Execution,  and  infifted  that  the  Judg* 
znent  relates  to  the  Eflbign-Day,  and  is  a  Judgment  from  that 
Day ;  and  the  Court  will  not  make  a  Fradion  of  the  Day,  fo  con^ 
fequendy  the  Record  is  removed  by  the  Writ  of  Error,  Hawkins^ 
for  Plaintiff,  infifted  that  the  Judgment  muft  be  given  before  the 
Return  of  the  Writ  of  Error  j  and  if  given  upon  the  Return-Day 
of  the  Writ  of  Error,  is  not  rmoved  by  that  Writ.  The  Court 
held  the  Record  well  removed,  and  fet  afide  the  Execution,  with 
Cofts :  By  Confent  no  ASion  to  be  brought. 

Sxiaf>c  and  others,  Aflignccs,  againji  Hancock.    Trin. 
6  be  J  Geo.  2. 

pBk  Citr\'  Plaintiff  cannot  foe  out  Ca.  Sa.  and  Fi.  Fa.  againft 
Defendant  at  the  fame  time,  and  take  out  the  Sheriff^s  War* 
rants  thereon :  This  was  not  the  main  Queftion,  but  was  inciden- 
tally faid.     P^r  Cur\'  Plaintiff,  in  this  Cafe,  had  executed  both  Ca. 
Sa.  and  FL  Fa.  and  both  were  fet  afide  as  irregular. 


Gale 


Gak  againfi  Hooker,     Hil.  7  Geo.  2* 

A  Writ  of  fijfe;  Judgment  was  delivered  to  the.UndcrnShcdffi 
but  no  Money  was  tendiered  or  paid  for  the  Return ;  for 
want  whereof  the  Sheriff  took  no  Notice  of  it,  and  executed  a  Writ 
di  Executione  yudicVu  Upqn  t^eapng  Counfel  on  both  Sides,  the 
SherilPs  Proceeding  was  held  to  be  regular.  Per  Cur*:  The  De- 
fendant^  if  he  thinks  fit,  m;iy"(Wl  proceed  upon  his  Writ  of  Falfc 
Judgment.     Glydc  for  Defendant  j  Chaff  U  for  PlaintifF, 


Hann  againji  CapclL 

A  Motion  was  made  to  hav?  Rept  paid  to  the  I^andlord  out  of  the 
Money  levied  in  Execution'  in  this  Caufe.  It  appeared,  upon 
{hewing  Caufe,  that  the  Sl^erilFs  Warrant  on  the  Execution,  aftcc. 
it  was  fealed,  had  been  altered,  and  a  new  Bailiff's  Name  inferted. 
Per  Cur*:  The  Warrant  being  altered,  no.  Goods  are  taken  in  Ex- 
ecution thereby;  but  let  the  BaillfF  and  the  Attorney,  who  were' 
privy  to  the  Alteration,  fliew  Caufe  why  an  Attachment  Ihould  not 
be  iilued  againft  tbeni,  Belfield  for  the  Shofi^i  Skinner  for  the 
Landlord* 


Dutton  ngainft  Pitt,  Efq;    Eaft.  7  Geo.  2. 

THE  Defendant  being  brought  up  by  Habeas  Corpus  from  die 
Ki^g^s  Bench  Prifon,  in  order  to  be  charged  in  Execution  at 
the  PlaintiflTs  Suit :  Moved  by  Darnafta  be  rccnanded,  upon  an  Affi« 
davit  that  he  was  a  Member  of  the  laft  Parliament,  and  continued  (6 
to  the  Snd  of  the  Seflions ;  it  appearing  by  the  Return  of  the  Habeas' 
Corpusy  that  the  Defendant  was  tak^en  by  Procefe  out  of  the  Court  of- 
King's  Bench  fince  the  End  of  the  laft  Seflion  of  Parliament,  and  was 
not  charged  with  any  Procefs  here,  the  Court  did  not  think  it  pro- 
per that  be  Qiould  bo  charged  in  Execution  upon  the  Judgment,  but 
remanded  him  in  order  that  he  might  move  the  Court  of  King's 
Bench  to  be  difeharged  from  the  A<^ion8  tliere  \  becaufe  if  the  firft 
taking  and  Detainer  were  illegal,  he  ought  not  to  be  charged  in  Ex^ 
edition  here. 

O  4  Patrick 
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Patrick  againji  Pettis* 

THE  Queftion  was,  Whether  the  Landlord's  Rent  fhould  be 
paid  out  of  the  Monies  levied  in  Execution  upon  the  Defend- 
ant's  Goods,  who  was  a  Bankrupt ;  and  thereupon  another  Ques- 
tion arofe,  Whether  or  no,  if  the  Defendant  was  a  Bankrupt  before 
the  Lcvyy  the  Goods  were  liable  to  Payment  of  the  Rent.  The 
Court  thought  it  a  proper  Matter  to  be  determined  by  a  Jury,  whe- 
ther the  Defendant  was  a  Bankrupt,  or  not,  at  die  Time  of  the  Levy, 
and  direSed  an  Iflue  to  be  tried  accordingly.  Wright  for  the  Land- 
lord \  Bajms  for  the  Affignees. 


Pigot  againji  Charlcwood.    Trin.  7  &  8  Geo.  2. 

DEfendant  uken  in  Execution  when  he  was  attending  the  Exe- 
cution of  a  Writ  of  Enquiry  as  Attorney  for  his  Client,  moved 
to  be  difcharged.     Urlin  (hewed  Cauie.     Cur^  difcharged  him. 


Maule  againJl  Grubb. 

ipORREST  having  attended  Prothonotary  to  tax  Cofts  for  not 
"^  proceeding;  to  Trial,  on  his  Return  home  was  arrqfted  on  a  Ca. 
Sa.  out  of  the  King^i  Bench,  Otr^  faid  they  could  not  difcharge  him 
from  the  King's  Bench  Procefs ;  but  on  producing  an  Affidavit  of 
Notice,  ordered  the  Officer  and  PlaintiiF  to  ibew  Caufe  why  they 
arrefted  him,  and  why  the  Goods  pledged  with  them  for  his  En- 
largement fhould  not  be  reftored.  Con^ns  for  Forreft ;  on  fliewiog. 
Caufe,  it  appeared  that  the  Goods  were  fold  voluntarily  by  Fmrreft 
to  the  Plaintiffi    Rule  difcharged.    Birch  for  Plaintifft 


Bond  againft  Jacob  and  others,   Trin.  8  &  9  Geo.  2» 

/^HAPPLE  moved  to  fet  afidc  a  Writ  of  Teflaimm  Fieri  Facias 
V  iflucd  immediately  after  Judgment,  and  before  a  Fi.  Fa.  re- 
turned and  filed  to  warrant  iti  and  the  Cmn  madf  a  Rule  to 

ihew 


(hew  Caufe.  Eyri  for  Plaintiff  (hewed  Caufe^  and  produced  a  Fi. 
Fa.  retximed  in  die  proper  Covulcyi  tnd  ther^pon  th^  Rul^  was 
difcharged. 


Crambome  againj  QjienneL    HIl.  9  Geo.  a. 

PLaintiff  moved  to  be  at  Liberty  to  take  out  Execution,  the 
Writ  of  Error  brought  by  Defendant  being  become  indFec* 
tual  by  the  Death  of  the  late  Lord  Chief  Juftice  of  this  Court.  P/r 
Oif^:  Let  Defendant  fliew  Caufe.  There  were  federal  other  Mo- 
tions of  the  fame  Kind  this  Term ;  and  it  was  held  by  ^e  Court,  that 
where  the  Writ  of  Error  is  not  returned  by  the  Chief  Juftice,  it  be* 
comes  inefieduali  but  Pkintiff  cannot  take  out  Execution  witho^( 
Leave  of  the  Court.    2  ^d.  i68.    JUkn  againft  Shaw^ 


Olorenfhaw  againfi  Stanyforth« 

HELD,  upon  hearing  Cpunfd  on  both  Sides,  that  the  Writ  of 
Error  not  being  returned,  and  figned  by  the  Chief  Juftice^  be- 
comes ineffe6lual  |>y  his  Death ;  and  the  Rule  to  fliew  Caufe  why 
Plaintiff  {hould  not  have  Leave  to  take  out  Execution  was  made  ab- 
folate.    Dytr  173.    Wright  for  Plaintiff >  Birch  for  Defendant. 


Hayes  againft  Thornton. 

THE  Writ  of  Error  being  become  ineffefiual  by  the  Death  of 
the  Chief  Juftice,  the  Return  not  being  figned  by  him,  and  con- 
/equendy  the  Record  not  removed.  Plaintiff  took  out  Execution  with- 
out Leave  of  the  Court,  whidi  was  held  to  be  irregular  :  The  Court 
muft  be  moved  for  Leave  before  Execution  can  regularly  be  taken 
out.  Gi]gf/rr's  Cafe.  Salk.  26i^  Brown  againft  Randally  HiU 
I  GiQ.  J.  " 


Humphreys 


ttiimphref s  ^amfi  Daoidi.     Eafter  9  Geo.  t^ 

PLaintiff  recovered  Judgment  j  Defendant  brought  a  Writ  of 
Error,  and  pending  that  Writ  Plaintiff  brought  an  A£lion  of 
Debt  on  the  Judgment,  and  after  Judgment  therein  levied  Bxecu- 
tion :  And  the  Queftion  was,  Whether  Plaintiff  could  do  this  iinth« 
otit  Leave  of  die  Court.  Per  Qtr* :  Defendant  might  hare  movsei 
the  Court  to  ftay  Proceedings  in  the  A(%ob  on  the  Judgment,  pend«- 
ing  the  Writ  of  Error^  which  is  ahrap  granted ;  but  having  made 
00  fuch  Application  Plaintiff  is  regular.  Orbit  for  Defendant  % 
Ctappk  for  Plaintiff. 


Fiflicr  agahfi  Carruthcrs,  Bail  for  D, 

PLaintiff  having  recovered  Judgment  in  die  Original  Adion  for 
a6/.  levied  73/.  on  the  Goods  of  Defendant,  one  of  the  Bail, 
with  Intent  to  levy,  the  remaining  13  A  on  th^  Goods  of  5.  the  other 
Ball ;  but  the  Cffe£b  of  B*  amounting  to  no  more  than  6  /•  Plaintiff 
hftd  Refort  back  again  to  the  Goods  of  Defendant,  and  by  a  fecond 
Execurion  levied  7  /•  more,  being  the  Refidue  of  the  2$  /•  recovered. 
This  was  held  to  be  irregular,  Plaiririff  cannot  levy  by  Parcels  unth- 
out  Defendant's  Requeft  and  Confcnt ;  he  might  have  levied  the 
whole  upon  Defendant  at  firft  (who  it  appeared  had  then  Goods  fuf- 
ficient  to  anfwer. )  The  Rule  to  (hew  Caufe  why  the  fecond  FL  Fa. 
9gainft  Defendant  ihould  not  be  feC  afide,  and  Reftitution,  was  made 
abfolute.     Wynne  for  Defendant  5  Beljield  for  Plaintiff* 


Maibn  againjl  Simmonds  and  Eleven  others. 

JOINT  A£Uon  againft  feveral  Defendants ;  Damages  20/.  againft 
Four  of  them  on  Trial,  and  5 1.  againft  one  Defendant  who  had 
let  Judgment  go  by  Defeult.  Writ  of  Error  brought  by  the  Four 
in  the  Name  of  the  one  who  was  not  obliged  to  find  Bail  becaufe  it 
was  by  Default.  Motion  by  Jgar  for  Leave  to  take  out  Execution 
againft  the  Four,  notwithftanding  fuch  Writ  of  Error  :  Cur*:  Shew 
Caufe.    Rule  made  abfolute  Trinity  n'^xi  on  Affidavit  of  Service. 

Richard 


Richard  againfi  Davis.    Trin.  ri  &  12  Geo.  «• 

MOTION  by  Skinner  to  fct  afide  Execution  upon  a  Judg* 
ment  in  this  Court ;  on  which  Judgment  an  AG&on  of  Dtbt 
was  brought  in  the  Mayor's  Court  of  the  City  of  WorcefieVy  and  Oe^ 
fendant  was  arretted  in  the  faid  Mayor's  Court,  and  afterwardt 
^^raintifF  took  out  Execution  in  this  Court.  Rule  to  ihew  Caufe 
why  Plaintiff  fhould  not  make  his  EleAion. 


Berriman  againjl  Gilbert  and  his  Wife.     Eaftcr  12 

Geo.  2. 

THE  Debt  was  contracted  by  the  Woman  while  fole,  and 
Plamtiff  having  recovered  Judgment,  bodi  Hufband  and  Wife 
were  taken  in  Execution.  Eyre  moved  to  difcharge  the  Wife,  and 
cited  Mtlis  againft  JViUiams^  Trin*  la  Ann»  in  B.  R.  where  it  was 
faid  arguendo^  though  it  was  not  the  Point  in  Queftioni  that  th«  . 
Wife  cannot  be  taken  in  Execution ;  but  the  Court  held  otherwife, 
and  difcharged  the  Rule.  On  Mefne  Proceis  the  Woman  might 
perhaps  have  been  difcharged  on  a  common  Appearance ;  but  110 
Inftance  can  be  ihewn  where  flie  has  been  difcharged  from  an  £x«« 
cution.     Wright  forPlaintiff. 


Robinfon  againft  Tuckwell.     Mich.  13  Geo.  2. 

THE  fame  Cafe  as  Humphreys  againft  Jyaniel,  Eafttr  9  Geo,  a. 
and  the  fame  Determination.     Eyre  for  Defendant;  Wright 
iix  Plaintiff. 


Clarkfon  againft  Phyficfc* 

AFTER  Judgment  in  an  AAton  of  Debt  on  a  former  Judg- 
ment, and  Ca.  Sa,  delivered  to  the  Sheriff,  Defendant  nraved 
to  ftay  Execution  pending  a  Writ  of  Error  brought  to  rcvcrfe  the 
former  Judgment.    Shew  Caufe.    Per  Cut*:  The  Motion  comes 
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too  late ;  it  ought  to  be  before  Judgment  in  the  later  AfUon.   Rule 
difcbargecL    (S^oyn^  for  Pefendanc ;  Eyrt  (or  Flzitatiff^ 


Bevan  agai?^  Jones^     Trinity  13  &  14  Geo*  2. 

THE  Court  were  of  OpinioOi  That  after  Execution  executed^ 
though  the  Judgment  be  foir  9.  Penalty,  they  have  not  Jurif* 
fli£tion  at  Common  Law,  pr  by  Statute^  lo  lefar  to  the  Prothonotary  ^ 
to  examine  into  the  Sum  due  for  Principal,  Intereft  and  Cofts,  and 
into  the  ^antum  levied,  and  to  order  Reftitution  of  the  Overplus, 
without  Confent,  but  Defendant  muft  feek  Relief  in  a  Court  of 
Equity.  Rule  to  (hew  Caufe  difchar|ed.  Bi^U  for  Pefendant  \ 
^iVtf  A  for  PlaintiiF, 

Calcraft  againft  Swann.     Hil.  14  Geo.  2« 

DEfendant  became  a  Bankrupt,  and  after  his  Certificate  allows 
ed,  his  Goods  were  taken  in  Execution.  Defendant  obtained 
a  Rule  on  the  Statute  5  Geo.  %.fe3.  T  ii  %q^  to  ihew  Caufe  why 
the  FLfa.  fliould  not  be  fet  afidc,  and  Reftitution.  Per  Cur*:  We 
ace  not  required  by  the  Statute  to  proceed  in  a  Summary  Way,  as 
to  the  Goods  of  a  Bankrupt,  though  as  to  his  Perfon  we  are.  If  the 
Defendant  did  not  obtain  his  Certificate  in  Time,  fo  as  to  plead  it^ 
he  may  bring  an  Audita  ferula.  The  Rule  was  difcharged,  IVilUs 
for  Pla'ntifFj  Skinner  for  Defendant. 

,     Pickering  againji  Landon.     Eailcr  14  Geo.  «• 

Judgment  was  entered  in  1736,  in  Cuoke^^  Office;  in  1739  two 
Scire  facias*s  in  Borrett*s  Office  were  returned  Nichil^  and  the 
Judgment  being  revived,  a  Fi.  fa.  and  afterwards  a  Venditioni  ex^ 
fonas  iflued  out  of  Borrett*s  Office ;  after  the  Execution  whereof, 
and  an  A<3ion  tried  againft  the  Sheriff  of  Northampton/hire^  for  a 
&lfe  Return  on  the  Venditioni  exponas^  Defendant  moved,  and  had 
a  Rule  to  (hew  Caufe  why  the  Writs  of  Fi.fa.  and  Venditioni  ex^ 
fonas  {bouM  not  be  fet  afide ;  infifting,  that  they  were  irregular,  and 
OMght  to  have  been  in  Cookers  Office.  It  was  urged  for  Plaintiflv 
that  a  Sci*fa.  yo  as  much  a  new  Suit  as  an  Adion  of  Debt,  and  is 

not 
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not  confined  to  the  Office  where  the  Judgment  is  entered,  but  maj 
be  brought  in  any  other.  Per  Cur* ;,  By  an  old  Rule  of  this  Court 
in  1654,  the  whole  Proceedings  after  Appearance  ought  to  be  in 
one  and  the  fame  Office;  a  Set.  fa*  b  not  a  new  A£lion,  but  a 
Continuance  of  the  fame  Suit,  and  the  Fufa.  and  Venditioni  exponat 
are  irregular ;  but  the  Application^  to  fet  them  afiJe  ought  to  be 
made  in  due  Time."  The  FLfa.  iffued  fo  long  ago  as  1739,  it  n 
not  reafonable,  after  what  has  pafTed,  for  the  Court  to  interpofe  now. 
The  Rule  was  difcharged.  Prime  and  Draper  for  Plaintiff  i  Skin^ 
ner  and  WiUes  for  Defendant. 


Mcriton  againji  Stevens,     Mich,  15  Gep.  z. 

Judgment  was  figned  28th  OSioher^  and  29th  OSfobery  between 
five  and  fix  in  the  Evening,  the  Sheriff  took  Poffeffion  of  De- 
fendant's Goods,  bjr  Virtue  of  a  Fi^fa.  Defendant  moved  to  fet  afide 
die  Ft.  fat.  a  Writ  of  Error  having  paffed  the  Great  Seal  in  the 
Morning  of  the  29th  ;  but  it  was  not  pretended  to  have  been  allow- 
ed by  the  Clerk  of  the  Errors  before  the  Fi.fa.  executed.  And  the 
QuefHon  was.  From  what  Time  the  Writ  of  Error  is  to  be  deemed 
a  Superfedeas  ?  The  Court,  after  Confideration,  determined.  That  k 
is  not  a  Superfedeas  from  the  Sealing,  but  from  the  Delivery  to  the 
Qerk  of  the  Errors,  according  to  a  Rule  of  this  Court,  Mch.  28 
Car.%.  Wynne  for  Defendant;  Skinner  znd  Draper  for  Plaintiff. 
Tliis  was  the  Point  determined,  whereupon  the  Parties  entered  into 
an  equitable  Rule  by  Confent. 


Thompfon  again^  Br iHovr.    Mich.  16  Geo.  2. 

Judgment  was  entered  nth  &  12th,  revived  in  Eq/fer  Term  13th 
Geo.  2.  and  Defendant  was  taken  in  Exeution  in  July  1741^ 
and  was  then  difcharged  by  Plaintiff's  Confent;  and  a  written 
Agreement  was  entered  into  by  the  Parties,  that  the  Judgment  fliould 
fland  revived  for  twelve  Months.  After  more  than  a  Year  from  the 
Jaft  Ca.fa.  Plaintiff  caufed  Defendant  to  be  again  taken  in  Execo- 
tion,  without  Continuance  on  the  Roll;  replying  upon  the. written 
Agreement.  The  Court  held  the  Agreement  to  be  null  and  void  5 
and  made  the  Rule  abfolute  to  fet  afide  thelaft  Ca.fa*  and  difcharge 

Defendant 


2o6  €mntitm»,  &c. 

DefenAmt  tRtt  of  CvSteij.    SUnner  and  dgtir  Uk  Defendaiit  % 
mUes  for  PfctintiE 

Aflidowtic  t^ahtfi  Fiflicr.    Trinity  i6  ^  17  Geo*  2. 

DEIendant  Tendered  in  Difehsrge  of  Bail,  and  his  Perfon  was 
dUcfaarged  out  of  Execution  by  tbe  Court  as  a  fianiorupt,  pur- 
-firant  to  the  Statute.  His  Goods  vrene  afterwards  taken  by  a  FLfa. 
and  he  applied  to  have  them  releafed,  aad  obtained  a  Rule  to  ihcw 
Caufe,  which  was  difcharged.  The  Court  held  that  the  Goods  may 
be  taken  1  there  is  no  Claufe  in  the  Statute  which  extends  to  the 
Goods.    SMmeriox  PhindflT;  tkttkfot  Defendant. 


Eaton  agednfl  Southby. 

APTER  the  Record  removed  into  the  Kin^s  Bench  by  Writ 
.  of  Error,  Defendant  died ;  Plaintiff  moved  for  Leave  to  fue 
out  of  this  Court  a  ScLfm.  againft  Defendant's  Executors,  and  ob* 
tsuntd  a  Rule  to  Aew  Caufe  ;  which  was  difcharged.  The  Record 
being  removed  out  of  this  Court,  the  Motion  is  unt>roj>er  here. 
Booth  for  Plaintiff  s  lUfitUiot  Defendant. 


Martia  agstnfi  Ridge. 

DEfendant  obtained  a  Superfideas  for  Want  of  a  Declaration,  in 
an  ASion  of  Debt  on  Judgment,  and  was  afterwards  taken 
in  Execution  by  a  Qtpias  ad,  SatisfM^  i&ued  after  a  Year  and  Day 
from  the  Time  of  the  Judgment,  without  any  ScL  fa,  to  revive. 
Defendant  brought  his  Adion  for  fallb  imprifonment,  aod  Plaintiff 
juftified  under  the  £11.  y2r.  Defendant  now  applied  to  fet  aftde  the 
Ca.fa.  and  it  appearing  that  a  Ca.  ad  rt^nd'  only,  and  not  a  Ca* 
fa.  had  iffued  within  the  Year,  there  was  nothing  to  warrant  the 
'Continuance  of  a  Ca.fa.  on  the  Roll.  And  the  Rule  was  made  ab- 
folute  to  fet  afide  the  Ca.fa.  DraporJor  Pbintiffs  BeiJUUiox  De- 
fendant. 


Rownfon 


Rowftfon  and  liis  Wife  agianjt  Wilfiamfon.     Mich. 

17  Geo.  a. 

ACTION  l)rought  for  the  Labour  of  Plaintiff's  Wife,  lone 
for  Defendant  during  Coverture.  Plaintiffs  failed  in  the  Ac- 
tion, and  the  Wife  only,  without  the  Hufband,  was  taken  in  Exe- 
cution by  Ca.Ja.  for  Cods.  The  Court  held,  That  as  the  Demanl 
did  not  accrue  to  the  Wife  dum  Jola^  fhe  was  wrongfully  joined  a 
Party  in  the  Adion;  and  that  the  Wife,  who,  by  Law,  is  luppofed 
to  have  nothing  whereout  to  make  Satisfadion,  ought  not  to  be  de- 
tained in  Execution.  The  Rule  to  difcharge  the  Wife  was  oiade 
ad>iblute.  If,  in  fuch  Cafe,  the  Wife  could  be  detained,  a  run-awa/ 
Huihand  would  have  it  in  his  Power  to  procure  bis  Wife  to  be  im* 
prifoned.    Booth  for  the  Wife ;  Prinu  for  the  Defendant. 


Pickering  and  his  Wife  againji  Thomfon,  Bail  for 
Miller.     Hilary  ij  Geo.  2. 

Judgment  in  MiddUfex  againft  the  Principal,  Sd,fa.  againft  the 
Bail  in  MiddUfix^  and  Award  of  Execution,  Fi.fa*  in  MiddUfix^ 
and  nothing  levied  j  poji  anrC  &  diem  two  Scirt  facias* s  to  revive  the 
Award  of  Execution  returned  Mchil  in  London^  and  FLfa.  thereon 
in  Londoffj  and  Levy  there.  Rule  abfolute  to  fet  afide  the  FL/a. 
in  London^  and  for  Reftitution.  Scufa.  to  revive  a  Judgment,  or 
Award  of  Execution,  muft  be  in  that  County  where  Judgment  is 
recovered,  or  Execution  awarded.  Set.  fa,  againft  Bail  may  be  in 
MiddUfex  (Record  of  the  Recognizance  being  at  Weftndnjier)  or  in 
Ae  County  where  the  Qaption  of  the*  Recognizance  appears  to  be 
on  Record,  if  in  any  other  County  exzc^t  Mddlefex.  Mayward  for 
Defendant  i  ^irr  for  Plaintiff. 


FarCde, 


i 


2oS  oirecittiottcff  &€< 

Farfide^  on  the  Demife  of  Lord  Sidney  Beauckrk  and 
others^  dgainft  Haylejr^     Trinity  17  &  i8  Geo.  2. 

AFTER  a  Verdid  for  Phintiff;  Motion  for  Leave  to  take  out 
Execution  on  the  Jucigment  againft  die  CaTual  Ejefior,  non 
Aftante  a  Writ  of  Error  brought  by  Defendant  tiayley^  the  Rule  to 
ibew  Caufe  was  dUcbargeJ.  Pit  Cur^:  Ih  Cafes  where  the  Land- 
lord is  permitted  to  defend  without  the  Tenant,  the  Reafoii  of  Judg- 
ment againft  the  Cafual  £jeAor,^<r  Statute,  is,  that  under  it,  after 
an  End  of  the  Suit  Plaintiff  may  obtain  FofTeflion  of  the  PremifTes 
fued  for^  which  he  could  not  do  by  Virtue  of  a  Judgment  againft  a 
Perfon  out  of  PofTeffion.  But  where  a  Writ  of  Error  is  brought^ 
there  is  not  the  leaft  Reafon  to  give  Plaintiff  Leave  to  take  Poflef- 
fion  till  after  a  Determination  in  Error.  Skinner  for  Plaintiff's 
IViUis  for  Defendant* 


Burdus  againji  SatchwelL     Hil-  18  GttJ.  i. 

AFTER  a  Writ  of  Error  allowed,  Plaintiff  brought  A£Hon  on 
Judgment,  and  Bail  was  juftiiied.  Afterwards  die  Writ  of 
Error  was  nonprofled  for  want  of  tranfcribing  the  Record  i  Plaintiff^ 
without  difcontinuing  his  A£Hon  on  the  Judgment,  took  Defend- 
ant's Goods  in  Execution  by  TeJlaU  Ft.  fa.  which  was  held  irregu- 
lar, and  the  Te/laU  Ft.  fa.  fet  aiide,  and  the  Goods  ordered  to  be  re- 
ftored,  with  Cofts.  Plaintiff  will  be  at  Liberty  to  take  out  Execu- 
tion after  difcontinuing  his  A£Uon  on  Judgment.  Skinmr  and  Dra^ 
per  for  Plaintiff  in  Error ;  fFilUs  and  Pritm  for  Defendant  in  Error. 
Obiter  per  Cur*:  No  Rule  to  tranfcribe  ought  to  be  given  till  the 
Record  is  brought  in.  In  Cafe  of  a  Teftat.  Ft.  fa.  the  Court  wiH 
not  go  into  a  nice  Enquiry  when  the  Ft.  fa.  in  the  Original  County 
to  warrant  the  T(fiat.  was  fued  out)  it  is  fufficicnt  if  the  firft  Fi.fa. 
returned  be  produced. 


Sykes, 


Sykes,  on  the.Demife  of  Oates  and  others,  againji 
Dawfon,  in  Ejedtment.     Hilary  18  Geo,  2. 

jTXJfFSON:,  the  Landlord,  was  made  Defendant  by  Rale,  the 
"^^^  Tenant  in  Pofleffion  not  appearing.  After  VerdiS  for  Plain- 
tiff, Defendant  the  Landlord  brought  a  Writ  of  Error,  and  ferved 
PlaintifPs  Attorney  with  a  Ride  to  be  prefent  at  taxing  Cofts.  PIain« 
tifF  iigned  no  Judgment  on  the  Verdi£):,  but  moved  the  Court,  pro* 
ducing  the  P^ftea^  and  obtained  a  Rule  of  Cburfe  for  Leave  to  take 
out  Execution  againft  the  Cafual  Ejedtor..  Defendant  perceiving 
this  allowed  and  ferved  Notice  of  his  Writ  of  Error,  and  moved  to 
flay  Proceedings  on  the  Judgment.  Per  Cur :  The  Writ  of  Error 
is  no  Superfedias  before  delivered  to  the  Clerk  of  the  Errors  to  be 
allowed.  Vide  Meriton  againft  Stephens^  ATtch.  15  Geo.  2.  where,  fo 
far  as  Execution  had  gone,  it  ftood,  and  further  Proceedings  onfy 
were  ftayed.  In  this  Cafe  the  Writ  of  Habere  fac*  poffiffiofC  was 
executed.    No  Rule.     Wynne  and  Booth  for  Defendant. 

Smith  and  his  Wife  againji  Phripp,  one,  &c.    Mich. 

20  Geo.  2. 

Judgment  w^  obtained  in  MiddlefeXy  and  Defendant  was  taken 
8th  May  laft  by  a  Tejiat.  Ca.fa.  out  of  Mddlefex  into  SomerfeU 
Jhire.  Objeded,  That  no  Ca.  fa.  in  Middlefex  was  returned  to  war- 
rant the  TeJlat*^  as  appeared  ^/r  Search  in  Eajier  and  Trinity  Terms 
laft;  but  after  the  Search  a  Ca.fa*  in  Mtddlefex  was  returned,  and 
entered  in  the  SherifPs  Books.  The  Court  declared,  that  had  the 
Application  been  recent,  they  muft  ex  Dehito  Jujiitia  have  taken 
Notice  of  it ;  but  as  Defendant  had  fo  long  acquiefced,  and  as  pof- 
fibly  an  Aftion  for  an  Efcape  might  have  been  brought  againft  the 
Sheriff  of  Somerfetjhire^  the  Rule  to  fliew  Caufe  why  the  TeJIat.  Ca, 
fa.  Ihould  not  be  fet  afide,  was  difcharged.  Belfield  for  Defendant  ^ 
fTtlUs  for  Plaintiff, 


X  P  Turner 


210  ^xttntims.  Sec. 


Turner  agamjl  Cowper.     HOary  20  Geo,  2. 

AFTER  a  Rule  by  Confent  to  refer  it  to  the  Prothonotary,  to 
inquire  into  the  ^antum  of  the  Debt  and  Valtie  of  Goods 
kvied,  and  before  Projdionotary  had  made  his  Report,  Plaintiff  died. 
Upon  the  Application  of  PlaintiiPs  Executor,  who  <^ered  to  ftand 
*in  PlaintifPs  Place,  he  was  made  a  Party  to  the  Rule ;  and  the  Pro- 
thonotary  was  direded  to  proceed,  without  the  Confent  of  Defend- 
ant to  this  Rule.  Prime  and  Draper  for  Plaintiff's  Executory 
Skinner  and  JPlBes  for  Defendant. 


Low  againji  Beart.     Eaftcr  20  Geo.  2. 

RULE  ,to  fhew  Caufe  why  Ft.  fa.  fliould  not  be  fet  afide,  the 
Judgment  being  above  a  Year  old,  and  not  revived  by  Set,  fa. 
nor  any  Continuances  of  Fi.fa.  entered  on  Record ;  Plaintiff,  be- 
fore Caufe  fhewn,  entered  die  Continuances,  and  produced  interven- 
ing Writs  of  Fufa.  to  warrant  the  faipe.  Rule  difcharged  fans 
•Cofts.  Elegit  may  be  continued  before  fuing  out  the  Writ,  Fi.fa* 
or  Ca.fa.  cannot  be  continued  without  fuing  out  the  Writ,  Printi 
for  Plaintiff  J  Draper  for  Defendant. 

Stanynought,  one,  &c.  againJl  and  itstn 

others.     Mich.  21  Geo.  2* 

AFTER  Judgment  in  a  Joint  A<Elion  againft  all  the  Defend- 
ants, Plaintiff  fued  out  a  Fieri  facias  againft  the  Goods  of 
,,one  of  the  Defendants,  only.     Motion /^r  Leedi^ 
for  Defendant  to  fet  afide  the  Fieri  facias^  and  for  Re- 

fiitution.  Skinner  and  Draper^  for  Plaintiff,  prayed  to  amend  the 
Fieri  facias  by  the  Judgment,  and  quoted  Browne  againft  Hammond^ 
Eajler  12  Geo.  2.  The  Parties  came  into  Terms  of  Agreement 
between  themfelves,  without  anyDeterniiqation  by  the  Court  j  and, 
by  Confent  the  Rule  was  made  abfolute,  with  Cofts* 


Dc 
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De  Rcvofe,  Executor,  again/i  Hayman. 

DEfendant  having  brought  a  Writ  of  Error,  and  put  in  Bail 
thereon  foon  after,  was  laft  Term  ferved  with  a  Rule  for 
better  Bail,  and  thereon  gave  Notice  to  juftify  at  a  Judge's  Cham- 
ber, but  did  not.  The  Bail  not  being  juftified  within  four  Days, 
Plaintiff  took  a  Certificate  thereof  from  the  Clerk  of  the  Errors,  and 
fued  out  a  Ca.fa.  which  was  held  to  be  regular.  Defendant  has  not 
Time  of  Courfe  to  perfeft  his  Bail  till  the  Term  next  following, 
where  the  Rule  is  ferved  in  Vacation,  but  ought  to  juftify  before  a 
Judge  i  and  if  Plaintiff  be  not  fatisfied  with  that,  then  Defendant, 
having  done  every  Thing  in  his  Power,  is  intitled  to  Time  till  the 
next  Term,  but  not  otherwife.  Poole  for  Defendant  \  Skinmr  for 
PlaintiiF. 


Sweetapple  againjl  Atterbury,  Trin,  22  &  23  Geo.  2. 

P  Lai ntifF  having  obtained  Judgment  in  Middkfex^  fued  out  in  the 
firft  Inftance  a  Teftat.  PL  fa.  into  Warwick/hire^  and  took  De- 
fendant's Goods  in  Execution.  Defendant  moved  to  fet  afide  the 
Tejle.  Pi.  fa.  for  Want  of  a  Pi.  fa.  returned  Nulla  Bona  in  AftddU^ 
fex  to  warrant  it.  PlaintiflF,  after  the  Teftat.  Pi.  fa.  executed  as 
aforefaid,  and  Notice  of  Motion,  but  before  the  Motion  made,  got 
a  Pi.  fa.  in  Middle/ex  returned ;  which  the  Court  held  fuiHcient,  and 
difcharged  the  Rule  to  (hew  Caufe.  Wynne  for  Defendant  s  Dra^- 
per  for  Plaintiff. 


Weft  and  his  Wife  againjl  Hedges.    Hilary  24  Geo.  2. 

A  Bill  of  Sale  held  to  be  a  Removal  of  Goods  taken  by  a  Pi.  fa. 
and  a  Year's  Rent  ordered  to  be  paid  the  Landlord  out  of  the 
Money  levied  by  the  ShcriflFs  of  London.  Draper  for  Stere  the 
Landlord  \  Prime  for  Plaintiff. 


P  2  Inclcdon 


ii*  ^jtecutioniat,  &cc: 


Incledon  againjl  Clarke,  in  Error.     Eafter  25  Geo.  2. 

At'TEft  Writ  of  Error  allowed,  and  Notice  thereof  given, 
Plaintiff  in  the  Judgment  executed  a  FLfa.  for  Want  of 
Bail  within  four  Days ;  Dcfend^nt  moved  to  fet  afide  the  Ft.  fa, 
fuggefting  that  Plaintiff  could  not  regularly  take  out  Execution,  till 
after  a  Certificate  from  the  Clerk  of  the  Errors  that  no  Bail  was  put 
in.  The  Court  difcharged  the  Rule.  Such  Certificates  have  been 
frequently  taken  out  of  Caution,  but  are  not  eiTentially  necefTary* 
The  Statute  16  &f  17  Car.  %.  is  pofitive  as  to  Bail  within  four 
Days,  ride  Geheral  Rules,  Trinity  £ff  Mch.  28  Car.  2.  No  Bail 
]s  yet  put  in  \  Bail  ought  to  have  been  put  in  before  the  Motion. 
A  Queftion  arofe,  Whether  after  Bail  perfefied  the  Goods  can  be 
reflorcd  ?  Vide  Mcriton  againjl  Stevens,  Micb.  1 6  Geo.  2.  Sykes 
againjl  Dawfon,  Hil,  i8  Geo.  2.  Held,  that  if  Defendant's  Perfon 
be  taken  by  a  Ca.fa.  and  Bail  in  Error  afterwards  perfeded,  the 
PerfoA  (hall  be  difcharged  ;  but  in  Cafe  of  a  Fi.fa.  the  Proceed- 
ings, fo  far  as  the  Sheriff  hath  gone,  muft  ftand.  Draper  for  Plain- 
tiflFj  ^i7^j  for  Defendant 


Belts  on  the  Demife  of  Robfon  againjl  Egcrton,  in 
Ejedtment.     Hil.  28  Geo.  2. 

T  EWIB  Manfon  Watfon^  Efquire,  Defendant's  Landlord.  Rule 
■*^  to  (hew  Caufe  why  Writ  ©f  Hah.fac.  Pojf.  (hould  not  be  fet 
afide,  and  PofTeffion  reftored,  fcfr.  Plaintiff  obtained  a  Verdi£l  at 
the  Summer  Affizes  in  Kent  \fi  July  1734-  Defendant  brought  a 
Writ  of  Error,  which  was  allbwfed  29  0£f.  but  entered  into  no  Re- 
cognizance, nor  put  in  any  Bail  thereon,  Plaintiff  not  having  got 
Cofls  taxed  on  the  final  Judgment,  (without  which  the  Meafure  or 
Quantum  of  the  Recognizance  could  not  be  fixed)  Plaintiff  for 
want  of  the  Recognizance  required  by  the  Statute,  or  Bail  within 
four  Days,  took  out  a  Writ  of  Hah.fac  PoJf.  and  by  virtue  diereof, 
on  4th  November  took  Poffeffion  of  the  Premifles  late  in  Qucflion, 
which  the  Court  held  to  be  regular.  Defendant  (hould  have  applied 
to  ftay  Execution,  and  then  the  Court  would  have  obliged  Plaintiff 
to  teive  procured  his  Cods  to  be  taxed  \  the  Writ  of  Error  is  no 

Superfedeas 
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Superfideas  ^^ithout  Bail.  A  Judge  would  have  taken  Bail  if  ap- 
plied to.  The  Rule  difcharged.  Vide  Stat.  16  ^^  17  Cha.  2.  c.  8. 
2  Fent,  170.  Sikes  on  Demife  of  Oates  and  others  againft  Dawfin. 
HiL  1 8  Geo.  2.  PnW  and  JVynne  for  Plaintiff  j  /f7&x  and  PqqU 
for  Defendant* 

Furtado  againji  Miller,  one,  &c.  By  Bill.  Trin.  30  & 

31  Geo.  2. 

RULE  abfolute  to  quafli  the  Writ  of  FLfa.  returnable  on  the 
Morrow  of  the  Holy  Trinity^  (a  general  Return)  inftea4  of  a 
Day  certain,  as  it  ought  to  have  been  without  Coils,  and  Defendant 
to  bring  no  Adion,  FiJe  Futwooifs  Cafe,  3d  Report.  Davy  for 
Defendant  j  Prwu  for  Plaintiff. 

Coppendale  againji  Dcbonaire, 

AFTER  a  FLfa.  executed,  and  thereby  Part  of  the  Debt  and 
Cofts  levied,  Plaintiff  before  the  Return  of  f^id  FLfa.  irre- 
gularly fued  out  a  Tejiat.  Ft.  fa.  and  under  it  levied  the  Refidue, 
Rule  abfolute  to  fet  afide  the  Tejiat.  Ft.  fa.  and  for  Reftitution  and 
Cofts.  By  confent  Defendant  to  bring  no  Action,  Stanyford  for 
Defendaiit  \  Hewitt  for  Plaintiff. 


Blayer  againji  Baldwin.     Trin.  31  Geo.  2. 

DEfendant  having  been  arreftedby  a  Ca.fa.  on  an  old  Judg- 
ment  obtained  in  Trinity  Term  1756,  without  any  Revival  of 
tke  Judgment,  applied  to  the  Court,  and  obtained  a  Ruler  to  fliew 
Caufe  why  the  Ca.  fa.  ihould  not  be  fet  afide  as  irregular,  on 
Ihewing  Caufe  Plaintiff  produced  a  Roll  whereon  Continuances  were 
entered  of  a  Ft.  fa.  fued  out  within  the  Year,  viz.  in  April  i^^^jy 
by  Vicecomes  non  miftt  Brevey  and  Ca.fa.  awarded  thereon  j  but  the 
firft  FLfa.  nor  any  other  appearing  to  be  returned'by  the  Sheriff,  the 
Continuances  enterdd  as  aforefaid  were  deemed  infufficient  to  fup- 
port  the  Ca.fa.  on  this  old  Judgment  not  revived  by  Sci.fa.  and  the 
Rule  was  made  abfolute  to  fet  afide  the  Ca.fa.  and  for  a  Superfedea% 
to  difcharge  Defendant  with  Cofts.  PooU  for  Defendant  \  Primt 
and  Davy  for  Plaintiff* 

P  3  Staple 
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Staple  againji  Bird,     Trin.  32  &  33  Geo.  2. 

DEfendant  being  arretted  by  a  Capias  ad fatUf attend.  7th  May 
1759,  paid  to  the  Sheriff  of  Kenf%  Bailiff,  30/.  6x.  6i  the 
Sum  mentioned  in  the  Writ,  which  Sum  the  Bailiff  immediately  fent 
to  the  Under  Sheriff  in  London^  on  lOth  of  fame  May^  Mn  Elihu 
Brideoak  Plaintiffs  Attorney,  (to  whom  the  Judgment  whereon  iaid 
Ca.fa,  was  iffued  had  been  afligned  by  Plaintiff)  demanded  faid  Mo- 
ney of  the  Under  Sheriff,  who  excufed  himfelf,  the  Ca.fa.  not  be- 
ing then  returnable.  At  the  Return  the  Sheriff  returned,  that  he 
took  Defendant  who  paid  into  his  Hands  Taid  30/.  6;.  f>d.  and  that 
afterwards,  and  before  the  Return,  to  wit,  nth  fame  May^  a  Fufa. 
againft  the  Goods  of  Staple^  the  Plaintiff  in  the  Ca.fa.  ats.  Bird  Exe- 
cutor, ^c.  the  Defendant  in  the  Ca,fa,  for  29/.  10 x.  was  delivered 
to  the  Sheriff,  and  that  he  levied  the  fame  out  of  the  Money  in  his 
Hands,  which  with  Poundage  exceeds  the  Money  received  under  the 
Ca.fa.  Upon  this  Return,  and  ah  Affidavit  of  the  Faft,  Brideoak  ap- 
plied to  the  Court,  and  obtained  a  Rule  for  the  Sheriff  to  fliew  Caufe 
why  he  fliould  not  pay  him  (aid  30/.  6  j.  f>d.  dedu£ting  Poundage, 
which  Rule  was  made  abfolute  upon  hearing  Counfel  on  both  Sides, 
Nares  for  Brideoak ;  Wynne  for  Buffar^  Efq;  Sheriff  of  Kent. 


,  irine. 

Harncis  againji  Micklethwaite  and  his  Wife.    Mich, 
'  6  Geo.  2. 

THE  Fine  was  flopped  at  the  King's  Silver  Office  by  Caveat 
entered  by  Order  of  Mr.  Juftice  Price^  upon  an  Affidavit  of 
the  Death  of  the  married  Woman,  one  of  the  Cognizors,  and  Ap- 
plication was  made  to  the  Court  that  the  Fine  might  pafs,  notwitb- 
ftanding  fuch  Caveat.  It  appeared  that  the  Wife  died  the  Day  after 
the  Cajition,  and  after  the  Te/ie^  but  before  the  Return  of  the  Writ 
of  Cover.i4nt.  It  was  infifted  that  the  King's  Silver  was  not  paid 
before  the  Death  of  the  Wife,  ^iid  therefore  the  Fine  ought  not  to 


pafs.  On  the  other  Side  it  was  urged,  that  Fines  are  common  Af- 
furances,  and  the  Acknowledgment  makes  the  Fine  compleat,  that 
the  King's  Silver  is  the  Fine  pro  Hcentia  aFtenandi^  which  is  the  Pre- 
fine  paid  at  the  Alienation-Office,  and  for  which  a  Receipt  was  in- 
dorfcd  on  the  Writ  of  Covenant,  and  is  not  Part  of  the  Poft-fine, 
which  is  never  coUcScd  till  after  the  Fine  be  compleated ;  and  the 
Court  after  Confideration  were  of  that  Opinion,  and  ordered  the 
Fine  to  pafs. 

Cotton  jW  Tyrrell,  Bar.  Quer';  and  Bayliej^^  Ryder, 

Dcforc\ 

THE  Fine  was  flopped  at  the  King's  Silver  Office  for  want  of 
an  Affidavit  that  the  Parties  were  living,  a  Year  having  lapfed 
fmce  the  Caption  thereof;  and  Ryder^  one  of  the  Conuzors,  being 
dead,  Application  was  made  to  the  Judges  in  the  Treafury  that  he 
might  be  ftruck  out,  and  that  the  Fine  might  pafs  as  to  Baylie^  the 
other  Conuzor.  The  Judges  denied  that  Motion,  but  made  a'Rule 
that  Baylie^  the  furviving* Conuzor,  fliould  fhew  Caufe  why  the  Fine 
fliould  not  pafs  (generally  as  to  all  Parties) ;  and  upon  Affidavit  of 
Service  the  Rule  was  made  abfolute. 

Between  Gregory,  Conuzcc,  ^W  Crouchcr  and  others, 
Conuzors.     Mich.  7  Geo.  2. 

A  Fine  between  the  faid  Parties  was  flopped  at  the  King's  Silver 
Office  for  want  of  the  ufual  Affidavit,  a  Year  being  lapfed 
fince  the  Date  of  the  Caption.  The  Court  upon  infpeding  the  Writ 
of  Covenant  and  Conuzance  made  a  Rule  upon  the  Clerk  of  the 
King's  Silver  Office,  to  ftiew  Caufe  why  the  Fine  fliould  not  pafs  ; 
and  upon  hearing  Counfel  for  the  Conuzee  and  the  Clerk  of  the 
faid  Office,  and  it  appearing  that  all  the  Parties  were  alive  at  the 
Time  when  the  King's  Silver  was  paid,  the  Fine  was  ordered  to 
pafs.  It  was  faid  per  Cur\  That  all  the  Affidavits  which  ought  to 
be  required  at  the  King's  Silver  Office  fliould  be,  that  the  Parties 
were  alive  at  the  Time  the  King's  Silver  was  paid,  which  is  the  Prc- 
fine. 

P  4  Dean 


21 6  Sitlt. 


Dean  and  Tidmarfli.     Eafter  8  Geo.  2. 

A  Fine  acknowledged  in  South  CaroUna  fworn  to  before  the  Chief 
Juftice,  there  to  be  duly  acknowledged  and  atteded  by  a  No* 
tary  Publick.  .By  Judges  in  the  Treafbry,  It  cannot  pafs  without 
Oath  of  the  due  Acknowledgment  before  one  of  the  Juftices  of  this 
Court. 

Fofiler  againji  Pollington  and  Wife,  and  others.    The 
fame  and  another  againji  Brooke  and  Wife, 

TWO  Fines  of  Lands  in  the  Ifland  oi  Antegoa  were  ordered  to 
be  amended  upon  hearing  Counfel  for  the  Conuzee  and  the 
Heirs  at  Law  of  the  tonuzors,  who  had  brought  Writs  of  Error  to 
reverfe  the  Fines ;  the  Lands  were  defcribed  in  the  Writs,  l^c.  in 
Jnfula  de  Antegoa  in  America  in  Partibus  tran/marinisy  viz,  in  Pa- 
rochia  Sandae  Mariae  Iflington  in  Com'  Midd\  The  Amendment 
was  by  ftriking  out  the  Words  in  America  in  Partibus  tranfmarinis*, 
Articles  of  Agreement  between  the  Parties  to  the  Fines  to  convey 
mnd  aflure  Lands  in  the  Ifland  of  Antegoa  were  read )  and  per  Cur* 
the  Repugnancy  inferted  merely  through  want  of  Skill,  and  which 
would  vitiate  the  Fines,  mud  be  rejected,  and  the  Fines  made  effec- 
tual, that  is,  in  common  Form ;  if  diey  be  then  infufficient.  Advan- 
tage may  be  taken  thereof.  Chappie  for  the  Conuzee  s  Eyre  and 
Wright  for  the  Heirs  at  Law. 


Lazenby  and  Knight* 

THE  Chirographer  refufed  to  make  out  the  Indentures  of  this 
Fine  which  was  double,  a  Fine  fur  Cognizance  de  Droit  come 
ceo^  i^c.  and  a  Fine  fur  ccvcrffit  in  one  and  the  fame  Concord;  and 
upon  Motion  that  the  Fine  might  pafs,  it  was  urged  by  ff^righty  thzt 
a  Fine  is  a  real  Agreement,  and  ought  to  be  coi^fidered  in  the  Na- 
ture of  a  Conveyance,  and  the  Party  may  have  it  in  what  Manner 
he  pleafes  at  his  Peril;  but^^r  G/r',  this  Sort  of  double  Fine  is  uq- 
precedented,  T  tl:e  FlaintifF  will  be  fatisfied  to  let  that  Part  of  the' 
Fine  which  is  Jur  conceJjH  be  ftifuck  out,  and  that  the  Fine  do 

pafs 
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pafs  as  a  Fine  fur  Cognizance  de  Droit  come  ceoy  &V«  only,  he  (hall 
have  a  Rule  for  that  Purppfe  s  to  which  fFright  agreed. 

Lombe  againji  Lombc,     Trinity  14  &  15  Geo,  2* 

INFANT  Truftecs,  by  Order  of  the  Court  of  Chancery^  were 
to  convey  by  Fine.  Birch  moved,  that  the  Fine  might  be  or- 
dered to  pafs,  notwithftanding  tJ\e  Infancy  of  the  Truftjces,  who  were 
Daughters  of  the  late  Sir  Thomas  Lombe^  and  one  of  them  the  Wife 
of  Sir  Robert  Qifion.  The  Order  in  Chancery  being  read,  and  the 
Parcels  compared,  the  Motion  was  granted.  Scrape  verfus  Dontm 
fitxtuiliiam  ^  Ux.    Hilary  6  Geo.  (a  Cafe  in  Point)  was  quoted, 

Heathcock,  Baronet,  againji  Hanbury,  Efquire,  and 
his  Wife.,   Mich.  24  Geo.  2. 

TWO  Fines  of  Lands  in  Northamptonjhire  and  Rutlandjhirt^ 
taken  at  Hamburgh  in  Foreign  Parts,  where  the  Cognizors 
refided,  were  ordered  to  pafs  by  all  the  four  Judges,  upon  an  Affida- 
vit of  a  Commiffioner  of  the  due  Execution  of  each  Fine,  fworn  be« 
fore  a  Clerk  in  Chancery  of  the  City  of  Hamburgh^  and  authenti- 
cated by  his  Certificate  or  Atteftation  as  a  Notary  Publick. 

Say  and  Smith  and  others,     Trin.  27  &  28  Geo.  2. 

FINE  taken  before  Prentice  an  Attorney,  and  Prentice  a  Trades- 
man, as  Commiffioners.  Prentice  the  Attorney  died  without 
making  Affidavit  of  the  due  Acknowledgment  of  the  Fine.  One 
of  the  Cognizors  became  a  Bankrupt^  abfconded,  and  did  not  fur- 
render  within  the  42  Days  as  required  ^^r  Statute.  Fine  ordered 
to  pafs  on  Affidavit  of  the  due  Acknowledgment  by  Prentice  the 
Tradefman;  (notwithftanding  the  general  Rule  requiring  fuch  Affi- 
davits to  be  made  by  Attornies.)  Prime  for  a  Mortgagee  for  whoie 
Security  the'  Fine  was  taken. 


Barber 
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Barber  Plaintiff  %  Henry  Nunn  and  Mary  his  Wife 
and  others  Deforciants.     Eafter  28  Geo.  2. 

THIS  Fine  was  taken  13th  May  1754^  by  DetUmus potefiatm. 
Writ  of  Covenant  tefted  ift  Day  of  Eajhr  Term  1754,  re- 
turnable  from  the  Day  of  Eafter  in  five  Weeks  (19  May^)  'twas 
compounded  and  the  Prefine  paid  between  the  17th  and  20th  May^ 
and  after  paffing  the  Return,  Warrant  of  Attorney,  and  Cuftos  Bre^ 
vium  Offices,  was  brought  to  the  King's  Sliver  Office  nth  Jmie^ 
and  the  Clerk  there  then  entered  the  King's  Silver  or  Poft-Fine  in 
his  Book,  and  on  the  Writ  of  Covenant ;  Mary  Nunn  die  Cognizor 
died  27th  May.  A  Caveat  to  prevent  the  compleating  of  this  Fine 
was  brought  to  the  King's  Silver  Office  13th  June  (before  the  Re- 
cord made  up  in  Form)  on  Behalf  oi  John  Nunn  eldeft  Son  and  Heir 
of  the  Cognizors.  Rule  to  (hew  Caufe  why  that  Caveat  Ihould  not 
be  withdrawn  made  abfolute.  The  Court  utterly  exploded  the  No- 
tion which  prevailed  (undoubtedly  by  Miftake)  in  Harneis  and* 
J^cklethwaite  and  his  Wife,  Mich.  6  Geo.  2.  and  Gregory  againft 
Croucher  and  others,  Altch.  7  Geo.  2.  (viz.)  that  the  King's  Silver 
is  the  Pre-fine  or  Fine  for  Licence  to  alienate ;  certainly  'tis  not ; 
the  King's  Silver  is  the  Poft-Fine,  or  Fine  for  Licence  to  accord. 
2  Inji.  51 1- 12.  Dyer  246.  The  Return  of  the  Writ  of  Covenant 
is  agreed  to  be  in  the  Life- Time  of  Aiary  the  Cognizor ;  and  from 
that  Time  the  Crown  has  a  Right  to  the  Poft-Fine,  which  was  en- 
tered at  the  King's  Silver  Office  before  any  Caveat  againft  it ;  the 
making  up  the  Record  in  Form  is  a  minifterial  A<^,  not  neceifary  to 
be  done  previous  to  the  Caveat ;  the  Entry  by  the  Clerk  of  the  King's 
Silver  as  aforeiaid  is  fuffipient.  2  RoU.  Jbr.  10.  C  12.  in  Point« 
Poole  for  Plaintiff^  Prime  for  John  Nunn  Son  and  Heir,  &r« 

Anthony  Lifter  Gent.  Plaintiff i  John  Lifter  and  Jo-, 
hanna  hi§  Wife  Deforcients.     Trin.  28  Geo.  2, 

OF  a  Moiety  of  L^nds,  l^c.  in  Tjrkjhire^  Fine  levied.  Trin. 
•27  ^  28  Geo.  2.  Complaint  was  laid  before  the  Court  by 
Thomas  Cujl  Gent,  one  of  the  Co-heirs  of  fFilliam  Staines  Efquire, 
deceafed,  fupported  by  many  Affidavits,  fetting  forth.  That  Jo^ 
hanna  Lifter  one  of  the  Cognizors,  Sifter  and  the  other  Co-heir  of 

thQ 


the  (aid  TVllUam  Stainesy  had  for  fome  Years  paft  been  difordercd 
in  her  Scnfes,  and  was  fo  at  the  Time  when  this  Fine  was  levied  ; 
the  Court  thereupon,  9  May  in  laft  Eafter  Term,  made  a  Rule 
for  faid  John  Lifter  to  (hew  Caufe  why  the  Fine  fliould  not  be 
vacated ;  and  for  John  Hancock  Gent,  one  of  the  Commiffioners 
(who  with  two  others  took  the  Fine  by  Dedimus  poieftatem^  and 
who  made  Affidavit  of  its  due  Acknowledgment,  and  the  Capa« 
city,  ^c.  of  the  Cognizors)  ^o  arifwer  the  Matters  in  the  Affidavits, 
Upon  an  Enlargement  of  the  Rule,  31  May  this  Term,  at  the 
Inftance  of  faid  John  Lifter  and  Hancocky  the  Court  recommended 
It  to  them  to  produce  faid  Johannah  Lifter  (who  refided  in  Tori^ 
jhire)  ;  and  accordingly  18  June  after  the   Affidavits,  whereupon 
the  Rule  was  made,  and  many  Affidavits  in  Anfwer  were  read, 
(he  was  brought  into  Court,  and  being  examined  by  the  Lord 
Chief  Juftice,  appeared   to  be  a  Perfon    of  good  Capacity,   and 
very  well    to  underftand  the  Intent  of  this  Fine,   and  the  Deed 
declaring  the  Ufes  thereof;  which  was  in  Favour  of  her  Hu(band9 
with  whom  (he  had  lived  many  Year?,  and  upon  whom  (he  was 
defirous  to  fettle  her  Moiety  of  her  faid  late  Brother's  Eftate,  and 
prevent   its  defcending  to  faid   T.  C.  her  Nephew,  and  Heir  at 
Law.     The  Court  difcharged  the  Rule,  with  Cofts  of  the  Applica- 
tion to  be  paid  by  Cuft  to  faid  John  Lijier  and  Hancock  \  and  alfo  Ex- 
pences  of  faid  Johanna^  Journey  to  Weftminfier  to  be  paid  by  Cuft 
to  faid  John  Lifter^  which  Cofts  and  Expences  were  to  be  taxed 
and  afcertained  by  Prothonotary.  Prime^  Willes^  and  Poole  for  Cuft\ 
Byre^  Hewitt^  and  Davy  for  John  Lifter  and  Hancock. 

Between  Fleetwood  Efquire  Plaintiff  i  and  Guifippe 
Calenda  and  Wife  and  others  Def or  dents.  27th 
February  1756. 

[Vacation  after  Hil.  29  Geo.  2.] 

LORD  Chief  Juftice,  affifted  by  Mr.  Juftice  C?/t;r,  made  an 
Order,  That  this  Fine  ihould  pafs  as  to  faid  Calenda  and  bis 
Wife,  two  of  the  Cognizors,  confidering  the  particular  Circum- 
ftances  of  the  Cafe ;  notwithftanding  the  (ame  was  not  figned  by 
them.  Captain  Peter  Mauger  one  of  the  Commiffioners  attended, 
and  made  Oath,  That  this  Fine  was  duly  acknowledged  before 
turn  and  another  Commiffioner,  by  the  (aid  Caknda  and  Wife  at 
%  Napks 
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Nafdei  in  Italy  ^  that  thefe  Parties  were  of  full  Age  and  good  Un- 
dcrftanding;  and  that  the  married  Woman  was  examined  apart 
from  her  Hufband,  and  confented  frccfy.  The  Fine  beln^  taken 
from  thefe  Parties  beyond  Sea,  is  not  within  the  late  Rule  requiring 
an  Affidavit,  and  the  Signing  of  a  Fine  by  the  Cognizors  is  not  an 
eflential  Part.  The  former  Lord  Chief  Juftices  of  this  Court  have 
required  the  Parties  acknowledging  Fines  before  them,  to  fign  Co- 
pics  on  Paper,  which  have  been  kept  at  the  Chief  Juftices  Chambers 
as  a  Chpck  upon  the  Parties;  the  Fine  on  Parchment  delivered  out 
and  pafled  through  the  Offices,  ivas  not  formerly  figned  by  the  Cog- 
nizors, but  at  the  Foot  of  the  Caption  by  the  Chief  Juftice  only. 

Watts,  andBirkctt  and  Wife.     Hilary  33  Geo.  2. 

ON  the  Application  of  Mary   Tiffin^  one  of  the  Perfons  in- 
tended to  be  barred  by  this  Fine.     A  Rule  was  made  for 
the  Cognizors,  fcff.  to  fliew  Caufe   why  further  Proceedings  to 
perfect  the   Fine   (hould  not  be  ftayed,   and  former   Proceeding* 
vacated.     The  Fine  was  taken  by  two  Commiffioners  in  Cumber^ 
land^  19th  March  1759,  by  Virtue  of  a  Ded*  Pot*  bearing  Tejie  8th 
November  1758,  Birkett's  Wife  one  of  the  Cognizors  died,  24th 
March  1759.     The  Writ  of  Covenant,  which  is  always  fuppofed 
to  precede  the  Ded'  Pot\  was  not  in  Faft  fued  out  'till  Trinity 
Vacation  1759,  it  bore  Tefte  7th  November  1758,  (the  Day  beforp 
the   Tefie  of  the  Ded*  Pot')  and   was  returnable   in   July  1759. 
The  Fine  was  pafled  through  the  Offices^  and  the  King's  Silver 
recorded  at  the  King's  Silver  Office  before   any  Caveat  entered 
there  5  but  it  appearing  that  the  Writ  of  Covenant  was  fued  out, 
and  returnable  after  the  Woman's  Death,  the  Court  upon  hearing 
Counfel  in  fupport  of  the  Fine,  and  againft  it  would  not  ki  fo 
plain  a  Cafe  put  the  Party  to  bring  a  Writ  of  Error  j  but  made 
Ac  Rule  abfolute.     Had  the  Writ  of  Covenant  been  returnable 
in  the  Woman's  Life  Time,  and  the  King's  Silver  recorded  be- 
fore a  Caveat,  though  after  her  Death,  the  Cafe  would  have  been 
greatly  varied  j  but  as  it  ftands  at  prefent  'tis  quite  out  of  Doubt. 
Comherbach  57.     Price  againft  Davis^  and  71.     Farijley  2.     Dr. 
WoodwartTs  Cafe.     2d  Inft.  511-12.     Cro.  EUz.  569.     Sheppard*s 
Touch/lone  4.     Hewitt  and  Nares  for  Mary  Tiffin.     Poole  and  Davy 
in  fupport  of  the  Fine.       The  Statute  of  Fines,  and  the  fubfe- 
^ucnt  Statute  giving  the  J>cf  P9t\  as  alfo  the  Method  of  taking 

Fine* 
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Fines  at  Bar  were  taken  into  Confideration.  The  Concord  or 
Agreement  is  to  be  made  at  the  Return  of  the  Writ  of  Covenant ; 
if  the  Party  dies  before  that  Day,  there  can  be  no  Agreement,  ail 
is  void. 


Wyatt  agatnft  Markham.     Trin.  7  &  8  Geo.  2. 

MOVED  for  a  Procedendo  to  Bofton  Burough  Court;  HaUat  ^ 
Corpus  to  remove  the  Caufe  being  brought  after  interlocu-* 
tory  Judgment  in  the  inferior  Court.    Cur'  thought  it  too  late  aft^ 
Judgment,  and  made  the  Rule  for  Procedendo  abfolute.     Wright  ioic 
Plaintiffi  Baynes  for  Defendant,     43  Eli%.  c.  5.  21  Jac.  c.  23. 

Hewit  again/}  PowelL     Mich.  8  Geo.  2. 

OSlober  29.Tr\Efcndant  was  brought  to  the  Bar  by  Habeas  Corpus 
X-/  returnable  in  one  Month  from  the  Day  of  St.  A£^ 
chaelj  to  be  committed  to  the  Fleet,  and  the  Court  committed  him, 
though  the  Day  of  the  Return  was  paft. 

Hornbuckle  againjl  Eaton. 

A  Habeas  Corpus  to  the  Town-Court  of  Nottingham  was  ddi* 
vered  to  the  proper  Officer  in  open  pourt  on  the  firft  of  Mof 
laft,  to  remove  a  Plaint  from  that  Court  before  Trial,  notwithftand« 
ing  which  the  Court  below  went  on  to  Trial.  Defendant  moved  for 
an  Attachment  againft  the  Sheriff  of  Nottingham  for  proceeding  to 
Trial  after  the  Habeas  Corpus  delivered  as  aforefaid,  and  a  Rule  was 
made  to  fhew  Caufe ;  but  upon  (hewing  Caufe,  it  appearing  diat 
Jffue  was  joined  Jpril  27,  before  the  Habeas  Corpus  delivered,  the 
Court  below  were  warranted  by  the  Aft  of  Parliament  to  proceed. 
The  Rule  was  difgharged.  Bir^b  for  Plaintiffi  CbcfpU  for  Defend- 
ant. 

Lawndy 
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JLawndy  againfi  Chrkcp  in  Cale.     Mich,  17  Geo,  2. 

DEfcndant  brought  a  Writ  of  Re.  fa.  lo.  but  took  no  Caret© 
procure  it  to  be  returned  and  filed  within  two  Terms ;  Plain- 
tiff afterwards  obtained  a  Certificate  from  the  Filazer  that  the  Ri* 
^  fa*  h.  was  not  filed,  and  thereupon  the  Curfitor  made  out  a  Procedendo 
as  ufual,  and  Plaintiff  proceeded  to  Trial,  and  had  a  Verdid  in  the 
Court  below«  Defendant  infifled,  that  the  Certificate  ought  to  have 
been  from  the  Prothonotary,  and  not  the  Filazer.  In  Replevin  die 
Re.  fa*  lo.  is  filed  by  the  Filazer,  but  in  all  other  AAions  by  the 
ProAonotary  %  and  fo  the  Officers  reported,  and  the  Court  held  the 
Pra£bce  to  be.  The  Rule  to  fet  afide  the  Procedendo  was  difcharged, 
the  Application  being  too  late.  Rule  to  Ihew  Caufe  why  Ri.fa.*  lo* 
Aould  not  be  taken  off  the  File,  enlarged,  but  never  finally  deter-> 
mined.    Dtaper  for  Defendant  \  Barnardifton  for  Plaintiff. 

Burdus  againji  Shorter  and  Satchwcll.     Mich.  17 
^  Geo*  2. 

P  Lai ntiff  moved  for  a  Ha.  cor.  to  bring  two  Prifoners  in  the 
Fleety  both  charged  in  Execution,  to  the  Sittings  at  Guildballp 
to  teftify  in  this  Caufe,  upon  an  Affidavit  of  their  being  material 
Witneffes  5  and  a  Rule  was  made  to  (hew  Caufe  why  fuch  Ha.  cor. 
Ihould  not  be  granted ;  or  why  the  Witneffes  (hould  not  be  examin- 
ed upon  Interrogatories,  and  their  Depofitions  read  in  Evidence  at 
the  Trial ;  and  afterwards  enlarged  to  (hew  Caufe  as  before,  (Plain- 
tiff indemnifying  the  Warden) ;  but  for  Want  of  the  Confent  of 
Defendants  and  the  warden,  the  Rule  was  difcharged.  Sometimes 
fuch  Writs  of  Ha.  cor.  have  been  granted.  The  finglc  Point  of 
Law  ts,  Whether,  under  fuch  Ha.  cor.  (the  Prifoners  being  in  £xe« 
cution)  the  Warden  could  not  defend  himfeif  againft  an  A£Hon  for  an 
ffcape  ?  The  laft  Time  this  Queflion  was  before  all  the  Judges, 
leven  againft  five  were  of  Opinion,  that  the  Ha.  cor.  would  not  ex- 
cuie  tne  Warden,  but  he  would  be  liable  to  anfwer  for  an  Efcape. 
Stilei*%  Pra£iical  Regijler  160,  283.  Lord  Raymond  851.  granted 
ad  tejiificand.  apud  le  Old  Baily  pro  Rege^  without  Affidavit,  Pajcb. 
21  Jnn.  3  KeUe  51.  The  King  againfi  Huggins,  at  the  Old 
JSaifyy  granted  ad  tejiificand.  fro  Rige^  Gfo.  2.     fyittis  for 

Plamtiff  i  Skinmr  for  Defendant. 

Pettit 


Pettit  and  others /r|ii7/;^  MoUoy.   Mich.  19  Geo.  2. 

ZXf.  «r.  ad./atisfacienJ/m  this  Caufe  only,  three  Judgment- Rolls 
produced  in  this  and  two  other  Caufes,  by  Attorney  for  Plain  - 
tif&,  who  defired  that  Defendant  might  be  charged  in  Execution  la 
all  three.  By  the  Judges  in  the  Treafury,  Defendant  can  only  be 
charged  in  that  Caufe  wherein  the  Ha,  cor.  is  brought.  There  muS: 
be  an  Ha,  cor.  on  every  Judgment. 

Francia  againjl  Lumbroza  de  Mattos  and  his  Wife*. 

ON  an  Affidavit  that  Mordecat  Dalmeida^  a  Prifoner  in  the  FUit 
charged  in  Execution,  was  a  material  Witnefs,  Defcndi«it 
moved  for  an  Hn,  cor.  adtefttficand.  to  bring  him  before  Lord  Chief 
Juftice  at  the  Sitting  afrer  Term.  The  Court  declared  it  to  be  a 
very  doubtful  Point,  whether  fuch  an  Ha.  cor,  would  be  a  Juftifica- 
tion  for  the  Warden  in  an  Aftion  of  Efcape  ;  and  therefore  did  n<^ 
grant  the  Writ,  but  by  Confent  a  Rule  was  made,  that  the  Depofi- 
tlons  of  the  faid  Mordecai  Dalmetda^  taken  in  Chancery^  be  read  in 
Evidence  on  the  Trial  at  Law.  Skinntr  for  Defendant ;  Wtlhi  for 
Plaintiff. 


Ex  parte  Martin*     Eafter  25  Geo.  2. 

OAmuel  Martifij  brought  into  Court  by  Ha,  cor,  direfted  to  the 
^  Sheriff  of  Gloucejierjhire^  prayed  to  be  committed  to  the  FleH^ 
with  the  Caufes  mentioned  in  the  Return,  which  were,  firft,  a  De- 
tainer for  Want  of  Sureties,  by  a  Warrant  from  a  Juftice  of  Peace, 
on  an  Indictment  for  leavmg  a  Baftard  Child,  whereby  a  Parifli  be- 
came chargeable  with  its  Maintenance.  Secondly,  an  Exconmilmt^ 
cato  capiendo  iffued  oiit  of  Chanceryy  returnable  in  the  King*s  Bench* 
And  thirdly,  with  Exchequer  Procefs  on  a  Recognizance  forfeited  it 
the  Seffions.  Tlie  Court  remanded  the  Prifondr,  being  of  Opinion^ 
that  as  to  the  two  firft  Caufes  of  Detainer,  they  had  no  JurifdidUott, 
As  to  the  third,  the  Court  inclined  to  think,  that  as  it  was  not  aa 
Extent,  Defendant  might  have  been  commitud  therewith,  abftrad* 
ediy  confidered. 

3m* 
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Threlkeld  againjl  Goodfellow. 

DEfendant  cannot  plead  in  Abatement  after  a  General  Impar- 
lance without  obtaining  a  Special  Imparlance  precedent  to  the 
Time  of  Pleading,  which  muft  be  within  the  four  Days  given  by  the 
Rule  to  plead. 

Bond,  and  others,  againjl  Jopc.    Trin.  6  &  7  Geo.  2. 

DEclaration  was  delivered  againft  Defendant,  a  Prifoncr,  on  the 
laft  Day  fave  one  of  Eajier  Term.  A  Qucftion  did  arife. 
Whether  Defendant  (hould  have  an  Imparlance  till  Craf.  Trin.  or 
muft  plead  two  Days  "before  the  Effoin-Day  of  Trinity  Term  ?  Upon 
looking  into  the  old  Rule  touching  the  Delivery  of  Declarations  to 
Prifoners  by  the  Judges  in  the  Treafury,  they  were  of  Opinion  that 
Defendant  muft  plead  two  Days  before  the  Effoin-Day  according  to 
that  Rule. 

Sibfon  againft  Nivin.     HiL  10  Geo.  2. 

THIS  was  an  A£Kon  for  defamatory  Words,  importing  that 
Plaintiff  was  guilty  of  the  Murder  of  J.  B.  Defendant  moved 
for  an  Imparlance  till  next  Term,  on  Affidavit  that  a  Profecution 
was  now  carrying  on  againft  Plaintiff  for  this  Murder  (committed 
on  the  High  Seas)  in  the  Court  of  Admiralty,  and  he  would  pro- 
bably  be  tried  for  the  FaS  before  next  Term.  A  Rule  was  made 
to  (hew  Caufe,  which  was  made  abfolute.  Imparlances  are  in  the 
Difcretion  of  the  Court,  and  it  may  be  of  ill  Confequence  to  enter 
.into  Evidence  concerning  this  Murder  in  the  ASion  for  Words  be- 
fore the  Trial  for  the  Fa£t.  Burnett  for  Defendant;  JVrigbt  for 
Plaintiff. 


Fitzwilliams 
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Fitswilliams  againfi  The  Bifhop  of  Hereford  and  the 
Univcrfity  of  Cambridge,  in  Quarc  Impedit.  Trin. 
13  &  i4Geo.  2. 

TJAyward  for  Defendants  moved  for  an  Imparlance^  tbe  Declara* 
tion  having  be^n  delivered  after  the  Eflbign  Day,  {vt%*  4  June) 
l)raper  for  Plainti£F  produced  a  peremptory  Rule  to  plead,  after 
which  there  can  be  no  Imparlance.  The  Rule  to  (hew  Caufe  wa$ 
difcharged  \  but  the  Court  gave  Defendants  a  Month's  Time  to 
plead. 

cgainft  Higham>  1 2  June,  in  the  Treafury. 
Trin.  17&  18  Geo.  2» 

DEfendant  appeared  to  be  a  Lunatic,  by  Affidavits  of  his  Wife 
and  Dr.  Moriro^  and  a  Commiffion  of  Lunacy  was  produced 
under  Seal  in  Chanary^  tefie  7th  inftant.  Imparlance  ordered,  up« 
on  bearing  the  Attornies  on  both  Sides. 

Baker  againfi  Barlow  and  his  Wife.  Mich.  18  Geo.  2. 

TH  E  Writ  was  returnable  the  firft  Return  oF  the  Term,  and 
Defendants  put  in  Bail  in  Time,  and  Plaintiff  declared}  but 
the  Declaration  not  having  been  delivered  with  Notice  to  plead^ 
according  to  the  General  Ryle,  Pafch.  3  Gta^O,.  Defendants  moved 
for  an  Imparlance.  Per  Cur':  This  Rule  has  been  taken  to  extend 
only  to  Cafes  where  Plaintiff  appears  for  Defendant,  according  to 
the  Sutute  i  but  fo  long  as  the  Rule  fubfifts,  in  plain  and  exprefd 
Words  requiring  all  Declarations  on  Procefs  returnable  the  firft  or 
fedond  Return  of  any  Term,  to  be  delivered  with  Notice  to  plead^ 
no  ConftruAion  can  be  put  upon  it,  contrary  to  the  Letter,  and  an 
Imparlance  cannot  be  denied.  Rule  abfolutc  for  Imparlance.  Urlit^ 
for  Defendants  i  SUnner  for  PhintiSF. 


Ctm 
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Cam  againfi  Gardner,     Hil.  19  Geo.  2. 

WRIT  returnable  the  firft  Return  of  this  Term,  in  a  Bail, 
able  Aftion,  Declaration  left  in  the  Office  without  No- 
tice to  plead  indorfed,  but  Notice  of  Declaration  and  to  plead  fcrvcd 
on  Defendant.  Defendant  moved  in  the  Treafury  for  an  Impar* 
lance,  for  Want  of  Notice  indorfed ;  which  was  denied,  the  Notice 
ferved  on  Defendant  is  fufficient  within  the  Rule  3  Geo,  2. 


Turner  againjl  Pigg. 

WRIT  returnable  the  firft  Return  of  this  Term,  Declara* 
tion  delivered  without  Notice  to  plead  indorfed  \  a  Sum* 
mons  taken  out  for  an  Imparlance,  afterwards  Notice  to  plead  given 
in  Time,  before  the  laft  four  Days  of  the  Term ;  held  good  Notice, 
and  Imparlance  denied  in  the  Treafury,  on  hearing  the  Attornies  on 
both  Sides. 
Note  \  A  Rule  to  plead  muft  be  given  fubfequent  to  die  Notice. 


S winlcy  againjl  Woodhoufe.     Mich  .21  Geo .  2 . 

AF  T  E  R  the  Judgment  fet  afidc  by  Rule  of  Court,  Plaintiff** 
Agent  applied  to  Defendant's  Agent,  and  defired  Leave  to 
indorfe  Notice  to  plead  on  the  Declaration  delivered  ;  which  being 
denied,  PlaintifPs  Agent  gave  Notice  to  plead  in  Writing.  De- 
fendant applied  for  an  Imparlance  for  Want  of  Notice  to  plead 
indorfed  on  the  Declarations  which  was  granted.  Vide  General 
Rules,  Mtch.  primoy  Mtcb^  yio  tf  Pafch.  jfio  Geo.  2.  as  to  the  De- 
livery of  Declarations  with  Notice  to  plead ;  and  Baker  againft 
Barlrjuf^^Vx,  Mich  l^Gco.2.  Prim  iovDehndsLnti  Siinner 
for  Plaintiff. 


Cratroft, 


tricri^ft,  one,  &c-.  againfi  WUloughby,  one,  &c.    HiU 
22  Geo.  t. 

PLaintiff  rtcovcired  Judgment  byfiill,  HiU.  igCeo,  2.  and  in 
Trinity  Term  laft  (after  a  Writ  of  Error  brought)  had  Leave 
of  the  Court  to  file  a  Bill  to  warrant  the  Proceedings  of  Jktichm 
19  Gio,  2,  and  this  BiU>  with  Minutes  of  an  Inpparlance  fubfcribed, 
was  certified  by  the  Cufids  Brevi)im  into  the  Court  of  Kin^s  Bench ; 
which  being  a  nugatory  A£t,  that  Court  would  take  no  Notice  of  it* 
Afterwards  Plaintiff,  (Defendant  ih  Err6r)  alledged  Diminution, 
and  by  Certiorari  carried  up  to  the  King^s  Bench  a  Record  of  the 
Imparlant^.  Defendant  (Plaintiff  in  Error)  now  moved  to  flrik6 
the  Imparlance  off  the  Roll.  But  the  Court  held,  That  by  Virtue 
of  the  Rule  for  Leave  to  file  a  Bill  of  Mich*  19  Geo.  2.  to  warrant 
.  the  Proceedings,  Plaintiff  might,  as  a  neceflary  Confequence,  enter 
the  Imparlance  6n  the  Roll.  Rute  by  Conient^  to  refer  to  Prothono* 
tary  to  tax  Defendant's  Cofts,  occafioned  by  Plaintiffs  not  entering 
Imparlance  on  the  Roll  in  Time^  and  Cofis  of  Application.  De^ 
fendant  to  bring  I^amagefs,  and  Cofts  recovered,  into  C6urt  i  Cofts 
to  be  taxed,  as  above,  to  be  deduded,  and  Refidue  paid  Plaintiff ; 
Satisfa^on  on  Record  to  be  acknowledged  at  Defendant's  £xpence» 
Jgar  and  Beetle  for  Plaintiff  $  Drafter  for  Defendant. 

Gafcoigfie  and  his  Wife  againji  Brown*  Trinity  24 

Geo.  2. 

DEfendatit  having  been  ferved  with  Proceft  returnable  the  firft 
Return  of  this  Term,  Plaintiff  on  the  firft  Day  of  the  Term 
left  a  Declaration  in  the  Office  Je  bene  ejjiy  and  caufed  Notice 
diereof  to  be  perfonally  ferved  on  Defendant  the  fiime  Day  5  but 
Notice  to '  plead  not  being  indorfed  on  the  Declaration  left  in  the 
Office,  the  Queftion  was,  Whether  fuch  Indorfement  was  nc- 
ceflkry,  or  not  ?  And  the  Court,  on  looking  into  (he  General  Rules 
McK  ift^  Mch.  3d  ZT\A  Eajter  3  Geo.  2.  held,  That  in  this  Caufc 
it  was  not  neceffary  to  fndoffe  Notice  to  plead  on  the  Declaration, 
the  Notice  ferved  on  Defendant  isfufficient;  it  was  the  original 
Conrfe,  After  the  Rule  of  Mich,  ift,  to  eftablifh  the  PradUce, 
under   the  Statute   to  prevent  frivolous  and  vexatious  Arrefts, 

Q.:^  (direaing 
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(dircaing  howNodcc  is  to  be  fervcd  on  Defendant  where  Plaintiff 
appears  for  him)  Defendant  was  intitled  to  iniparl>  till  the  Rule  of 
ACcb,  3d  took  away  the  Imparlance.  The  Rule  oi  Eafier  3d  dire£U 
nothing  about^the  Notice,  only  that  Declaration  (hall  be  delivered 
with  Notice.  The  Declaration  is  not  compleat  till  Notice  j  it  is  a 
Declaration  only  from  the  Time  of  Notice,  which  is  the  fingle 
Thing  material*  Rule  to  (hew  Caufc  why  Imparlance,  difchargcd. 
Two  Cafes  in  the  Trcafury  had  been  determined,  agreeable  to  the 
prefent  Rule,  before  the  Cafe  in  Court.  Swinky  againft  fFoodhmfe^ 
Mcb.  21  Geo.  2.  for  Plaintiff;      \     for  Defendant. 


3(nqutrp. 

Townfliend  againji  Pool.     Mich.  7  Geo.  2. 

THIS  was  an  Adion  of  Covenant,  and  three  Breaches  were 
affigned,  one  whereof  was  confefled,  and  the  other  two  con- 
troverted, and  a  Venire  facias  was  awarded  to  try  the  Ifliies  joined 
between  the  Parties,  and  to  aiTefs  the  FlaintifFs  Damages ;  as  to  the 
Breach  confeffcd,  upon  the  Trial,  Plaintiff  obtained  a  VerdiS  j  but 
Damages  were  neglected  to  be  affefled  as  to  the  Breach  confefled, 
which  was  for  Nonpayment  of  Rent.  Chappie  and  Skinner  moved 
for  a  Writ  of  Inquiry  to  affefs  the  Damages  upon  the  Breach  con* 
fefled.  The  Court  granted  a  Rule  Niji^  which  was  afterwards 
made  abfolute. 


Pinock  againjl  Willctt,  Adminiftrator. 

ACTION  upon  die  Cafe  for  Goods  fold  and  delivered.  Up- 
on  the  Execution  of  the  Writ  of  Inquiry,  Jury  allowed  Plain- 
tiff  6  /.  51.  Intereft  for  the  Balance  of  the  Account  due  to  him. 
Defendant  moved  to  fet  afide  the  Inquifition;  and  Court  were  of 
Opinion  that  Intereft  could  not  be  allowed  in  any  Cafe,  except  up-* 
<»n  Promiffory  Notes  and  Bills  of  ^xchangei  and  that  the  Inquifi- 

lion 


tion  ought  to  be  fctafidc^  But  by  Confent  the  6  /.  5».  Fart  of  the 
Damages,  were  ordered  to  be  remitted  by  Plaintiff,  .to.  lave  the  Ex- 
pence  of  a  new  Inquiry.  BflfeU  for  Plaintiff;  OfoppU  for  De- 
fendant. 

FryoT  againjl  the  Earl  of  May,  Executor  of  the  Earl 
of  Suffolk.     Hil.  7  Geo.  2. 

THIS  was  an  A&ion  upon  the  Cafe  on  a  Promiflbry  Note, 
to  which  Defendant^  with  Leave  of  the  Courts  had  pleaded 
doubly,  v/z.  Non  affl  ii  Non  off.  infra  fix  annos.  Plaintiff  took 
Iffue  upon  the  Non  ajfl  and  replied  an  Original  as  to  the  Non.  affi 
infra  fix  annos  \  and  thereupon  Ifiue  was  joined  upon  Nul  tiel 
Record.  Plaintiff  upon  the  laft  Iffue  obtained  Judgment;  and 
thereupon  proceeded  to  execute  a  Writ  of  Inquiry  of  Damages 
without  Trial  of  the  firft  Iffue.  Defendant  moved  to  fet  aiide  the 
Writ  of  Inquiry  i  and  the  Courts  upon  hearing  Counfel  on  bothf 
Sides,  ordered  the  Writ  of  Inquiry  and  Inquifition  taken  thereon 
to  be  fet  aiide.  Bajms  for  Defendant;  QfafpU  and  Gwyni  foe 
Kaintiff. 

Mac  Carty  againjl  Parminter.  Trin.  7  &  8  Geo.  2. 

PLaintiff  obtained  Judgment  upon  arguing  a  Demurrer  in  an 
A^ion  upon  the  Cafe,  and  proceeded  to  execute  a  Writ  of  In- 
quiry without  getting  Judgment  (igned  by  the  Prothonotary ;  which 
the  Court  held  to  be  irregular,  and  fet  afide  the  Writ  of  Inquiry, 
Birch  for  Defendants  ChappU  for  Plaintiff. 

Chlfvers  againji  Lambert  and  Weftley  nuper  Vic* 
Midd'  Mich.  8  Geo.  2. 

CKINNER  moved  for  Defendants  to  fet  afide  the  Inquifition 
taken  before  the  Coroner  upon  a  Writ  of  Inquiry  for  Excof- 
fivenefs  of  Damages,  which  were  50/.  This. was  an  Action 
brought  for  a  falfe  Return  of  a  Refious^  whereby  the  prefenc 
Plaintiff,  one  CriffUf  and  others,  were  returned  Rrfcuors}  and  it 
appeared  that  Cripple  having  brought  his  A£Uon  againft  Defendants 
for  the  felfe  Return,  had  recovered  20  /•  Denudes.  The  Court 
made  a  Rule  i  whereupon  Mjn  0iewed  Caufe,  and  produced  Af- 

0.3  fidavits. 
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iidavitS)  thatBiakiCifl^  wko  kept  a  Tavern  at  9vfichnkanr  mik 
taken  up-by  a  Writ  ot  kefc$ut  (budded  upon  die  fa^d  Return^  an(| 
carried  to  Nfwgut^y  where  he  was  femetime  iinprifoii*d  and  put  to 
very  great  Expences }  and  the  Qounfel  for  Defendants  attended  be- 
fore  the  Coro;ier  at  the  Execution  of  ^hc  Writ  of  Inquiry.  Gou^^ 
difchargia  the  Rule, 

Burgcs  <7^a/>j/?  Nightingale.     Mich.  wGco.a,  -^ 

AWriJt  bTIhquiry  was  executed,  and  Plaintiff  mov€^  to  quafl| 
the  Incjurfition,  by  reafon  of  the  Smallncfs  pf  Damages^ 
which  was  denied.  Prime  for  PlamtifF;  Wright  for.  De^endant^ 
Where  the  Jury  lind  any  Dama^cj,  the  Inquifition  muft  ftan^. 
Aliter^  hsid  they  found  no  Damages, 

Elfnes  againji  TomHnfon,  Attorney.  Mich.  1 2  Geo.  2. 

RU  L  E  to  (hew  Caufe  why  Wi^it  of  Inquiry,  returnable  on  2^ 
general  Return  (and  not  at  a  Day  certain,  as  it  (hould  have 
been,  the  Proceeding  being  by  Bill)  (hould  not  be  fet  afide,  dif- 
chargcd,  bccaufe  this  is  Matter  of  Error,  appearing  upon  the  Re- 
cord, and  not  of  Irregularity  ;  and  whether  it  is  helped,  or  no,  by 
the  Statutes'  o^Jeofaihy  is  not  now  the  Qyeftion.  Booth  for  De- 
fendant 3  Draper  for  Plaintiff. 

Ketle  againjl  BforafelL      Eaft.  12  Geo*  2, 

PLaintlff  had  given  Notice  of  executing  a  Writ  of  Inquiry  at 
Su  Jlbans^  Com*  Hcrtf^  and  both  Parties  attended  with 
Counfel  and  Witnefles  on  May  2,  1739.  But  when  the  Under* 
Sheriff  ^^  about  to  execute  the  Writ,  he  perceived  it  to  be  re- 
turnable laft  Term,  and  would  not  proceed.  Defendant '  moved 
for  Cofta  upon  Affidavit  of  great  Expence,  and  had  a  Rule  to 
4hew  Ca^fe.  Upon  (hewing  Cau(e  it  was  urged  for  Plainti^ 
that  thi$  Court  had  never  yet  given  Cofts  for  not  proceeding  to 
executo  Writs-of  Inquiry  according  tp  Notice.  And  this  is  a 
Qieer  Miftslkev  Plaintiff  was  diiappoioted  as  well  as  Defendant. 
per  Cur^ :  ThQugh  there  has  been  hitherto  no  Rule  for  Cofts  in 
this  Cooft,  yei  Notices  of  Inquiry  iUnd  upon  the  (ame  Reafon 
c         '  e.  *  as 


3wmin?,  231 

as  Notices  of  Trial,  and  thb  Court  of  Kin^s  Bench  grant  Cofts  in 
both  Cafes  \  and  were  this  a  common  Cafe,  Cofts  could  not  be 
granted  $  but  it  appearing  that  the  Inquiry  was  returnable  long  bc« 
fore  the  Day  appointed  for  the  Execution  thereof,  Let  the  Plaintiff 
pay  Cofts ;  it  is  not  reafonable  the  Defendant  (hould  fufier  by  the 
Miftake  0/  PlaintilPs  Attorney;  and  let  a  general  Rule  be  drawn.up^ 
that  Cofts  be  paid  for  the  future  where  Inquiries  are  not  executed 
purfuant  to  Notice.    Eyre  for  Defendant ;  Agar  for  Plaintiff. 


Bunting  againft  Tcafdaile.    Trln.  13  Geo.  2. 

PLaintiff  executed  a  Writ  of  Inquiry ;  whereupon  the  Jury  found 
no  Damages  ;  and  Plaintiff  executed  a  iecond  Writ  of  Inquiry 
without  quafhing  the  firft :  And  on  the  fecond  the  Jury  found  an 
Half-penny  Damages.  Defendant  moved  to  fct  afide  the  Execution 
of  the  fecond  Writ,  and  had  a  Rule  tofliew  Caufe,  which  Rule  was 
made  abfolute  ;  the  Court  being  of  Opinion  that  the  fecond  Writ 
was  irregularly  iffued,  the  firft  pending,  and  not  returned.  Eyre  for 
Defendant;  Bootle  for  Plaintiff. 


Wallace  againjl  Humes.     Trinity  13  &  14  Geo.  2* 

AFTER  the  Execution  bf  a  Writ  of  Inquiry  of  Damages, 
final  Judgment  figned,  and  Execution  executed,  Defendant 
moved  in  Eafter  Term  1740  to  fet  the  fame  afide,  and  for  Reftitu- 
tion  of  the  Money  levied,  becaufe  the  Inquiry  was  not  executed, 
either  before  the  High  Sheriff  of  Cir;w^r/V^^//r^,(in  which  County  the 
Aaion  was  laid)  or  his  Under-sheriff,  but  before  one  Gearge  Wor^ 
rall^  an  Attorney,  who  was  defired  by  Plaintiff*s  Attorney  to  a<a 
as  a  Deputy  to  the  Under-sheriff  for  this  Purpofe  ;  and  a  Rule 
Nift  was  granted.  Upon  (hewing  Caufe  in  Tr'mhy  Term  1740,  it 
was  alledged  on  Plaintiff*s  Behalf,  that  it  was  a  common  Praftice, 
where  Under-Sheriffs  live  at  a  great  Diftance  from  the  I'arties  and 
their  Witneffes,  for  fuch  Under-Sheriffs  to  appoint  Deputies  for 
the  Execution,  of  Writs  of  Inquiry,  in  order  to  favc  Expence  to 
the  Parties.  And  although  it  appeared  that  one  Whiu^  who  a<3cd 
as  Under-Sheriff  for  this  County,  had  given  an  Auih  :ity  tor  the 
Execution  of  this  Inquiry  before  fome  Attorney  in  JVified^  where 
the  Parties  lived,  and  that  Plaintiff's  Attorney  had  paid  him  13  s. 

0.4  4^- 


83*  3JnQ»fep. 

^d.  for  Mr  Fee }  fet  the  Court  feemed  cletr  of  Opinion^  that  di# 
Inquiry  was  improperly  executed  ;  for  a  Deputy  could  not  appoint 
a  Deputy.  But  it  appearing,  that  the  Defeodant  had  made  a  De« 
fence  upon  the  Inquiry;  and  in  Regard  tint  only  9  x.  Damages 
were  found  by  the  Jury>  the  Court  thought  it  would  be  doing  De- 
fendant more  Service  to  let  the  Inquiry]  &€.  ftand,  than  to  fet  them 
afide;  therefore  they  difcharged  the  Rule,  but  dechured,  that  in 
order  to  put  a  Stop  to  this  Pradice  of  Under- Sheri0s  making 
peputies,  they  would  grant  an  Attachment  againft  any  one  that 
ihould  do  it  for  the  future.  Prim^  for  PUintilFs  Siinnfr  for  De* 
fendaqt. 


Davis  agaififi  Skyllins.    Eaftcr  14  Geo.  2. 

RULE  to  (hew  Caufe  why  Inquiry  and  Inquifition  ihould  not 
be  fet  afide,  as  executed  before  a  Perfon  deputed  by  the  UnT 
der-Sheriff,  and  siting  without  proper  Authority.  It  appeared,  oa 
ihewing  Caufe,  that  the  Inquiry  was  executed  before  a  Deputy  ap« 
pointed  by  a  Deputation  under  the  S^l  of  the  Sheriffs  Office,  an^ 
the  Rule  was  difcharged,  with  Cofts.  Bootle  for  PlaintiiTj  Gapper 
fyr  Defciidant 


JLanglcy  (igainfi  Bothwright,  an  Attorney.  Mich.  1*5 

Geo,  2. 

AF  T  £  R  an  Interlocutory  Judgment,  Plaintiff  fued  out  a 
Writ  of  Inquiry  of  Damages,  and  before  the  Return  thereof^ 
altered  the  fame,  caufed  it  to  be  refealed,  and  afterwards  proceeded 
to  tb^  Execution  thereof,  according  to  regular  Notice.  Defendant 
moved  to  fet  afide  the  Inquiry,  by  Reafon  of  this  Alteration,  and  ob- 
tained a  Kule  to  (hew  Caufe ;  which  was  difcharged,  the  Court  be^ 
jng  pf  Opinion,  that  as  the  Writ  of  Inquiry  had  not  been  made 
Ufe  of  before  the  Alteration,  the  Plaintiff  had  done  nothing  irregu« 
}ar;  and  the  Complaint  being  groundlefs,  and  containing  fomc 
gc^dal,  the  Court  gave  Plaintiff  his  CoQs.  ffTtUgs  for  Defendant  | 
¥rm  Wd  ^9oth  fqr  PlJWtif. 


Y«f 


3(nQiiiri?«  233 

Yatc  agMfift  Swaine,  for  Falfe  Imprifonment. 

A  Rule  was  obtained  to  (hew  Caufe  why  the  Writ  of  Inqulxy  of 
Damages,  and  Inquifition  thereon,  (hould  not  be  fet  afide. 
Two  Obje£Hons  were  made ;  one,  that  the  Notice  was  ferved  upon 
the  Defendant  himfelf,  and  not  his  Attorney;  and  the  other,  that  the 
Time  appointed  by  the  Notice  for  executing  the  Writ  of  Inquiry 
was  between  the  Hours  of  ten  and  five.  It  was  admitted,  for  Plain- 
tifi^  that  both  Obje&ions  were  good  \  but  it  was  infifted,  that  bodi 
of  them  were  cured,  by  one  Rujfel  an  Attorney's  attending  at  the 
Execution  of  the  Writ  of  Inquiry,  on  the  Part  of  Defendant,  crofi- 
examining  PlaintifPs  Witncfles,  and  producing  a  Witnefs  for  De- 
fendant. The  Damages  were  250/.  No  Special  Damages  being 
laid,  and  it  appearing  that  Plaintiff  was  confined  for  no  longer  Time 
than  26  Days,  and  PlaintiflF  himfelf  making  no  Affidavit  about  the 
Damages  or  Imprifonment,  the  Court  thought  the  Damages  exceC* 
five,  and  ordered  the  Inquiry  to  be  let  afide,  upon  Payment  of  Cofls, 
and  a  new  Writ  of  Inquiry  to  be  executed  before  a  Judge  at  next 
Affixes.  fVillis  and  Wynne  for  Defendant  \  Skinner  and  Birch  for 
riaintifi; 


BiUers^  Knight,  and  another,  againjl  Bowles.    Hilary 

18  Geo.  2. 

RU  L£  to  fhew  Caufe  why  Inquifition  taken  on  Writ  of  Inquiry 
of  Damages,  made  abfolute ;  no  Evidence  of  Plaintifl?s  De- 
mand having  been  given  to  the  Sheriff  and  Jury.  PlaintiiF  urged, 
Aat  the  Demand  was  by  Promiffi>ry  Note  indorfed  fet  forth  in  the 
Declaration,  which  was  admitted  by  not  pleading,  and  the  Damage 
found  were  only  the  Amount  of  Principal  and  Intereft  due  on  fuch 
Note.  But  the  Court  held.  That  the  Note  indorfed  ought  to  have 
been  produced,  and  the  Note  and  Indorfement  proved,  J^ar  for 
Pefendaiit$  E/r/rn  for  Plaintiff. 


Penrice^ 


234  3tt(fwr|f* 

Pcnrkc,  Widow,  agajnJiFcnvlcc^  by  Writ  of  Dower 
unJe  nihil habet.     Trinity  i8  &  19  Geo.  2. 

ON  the  Execution  'of  a  Writ  of  Inquiry,  the  Jury  found  for 
Damages  the  Value  of  a  Third  Part  of  the  Land,  from  the 
Time  of  the  Hulband's  Death  to  the  Day  of  the  Inquifition,  whhouf 
^siy  Dedudtion  for  Reprizes,  viz.  Land-Tax,  Repairs  and  Chiefs 
Rent,  and  for  Cofts,  die.  Jury  gave  the  Amount  of  the  Attorney's 
Bill  for  the  Demandant,  upon  his  Evidence  that  the  fame  was  a  rea^ 
ibnable  Charge,  and  be  expe<^ed  it  from  his  Client  Damages  are 
£iven  by  the  Statute  of  Mertofiy  Cofts  by  the  Statute  of  Gloucefttr. 
The  Court  thought,  that  the  Value  of  the  Third  Part  of  the  Profits 
xuniince  the  D|eath  of  the  Hufbond,  (hould  have  been  computed  only 
to  the  Time  of  awarding  the  Writ  of  Inquiry,  and  not  to  the  Day  of 
jkbe  Iiiquifitioq«  That  an  Allowance  ought  to  have  been  made  for 
JUprizcs  i  the  Words  of  the  VVrit  are  (ultra  Rtprifas)  \  and  that 
the  Attorney's.  Bill,  to  his  Client  the  Demandant,  ought  not  to  have 
Wb  the  Meafurc  of  Cofts.  The  Inquifition  v^s  fct  ifide,  and  a 
^j0W  Writ  of  Inq^uiry  ordered  to  be  executed  before  a  Judge  at  next 
Affixes,  on  Payment  of  Cofts.  Skinner  for  Tenant  5  Birch  and 
Ifynne  for  Demandant. 

^uarcy  Whether  the  Jury  fheuld  not  have  given  Common  Cofts,, 
One  Shilling,  as  ufual,  and  the  reft  be  taj^ed  and  allowed  rff  incremtnto 
fer  Prothonotary  ?  But  this  was  not  before  the  Court. 


',     Ellis  againfi  Wall.     Trinity  19  &  20  Geo.  2* 

INquifiti6n  taken  on  a  Writ  of  Inquiry  of  Damages  fct  afide,  for 
Want  of  PlaintilPs  proving  a  Promiflbry  Note  fet  forth  in  the 
Declaration.  JPlaintilPs  Attorney  infifted,  before  the  Sheriff  and 
Jury,  that  the  Note  was  admitted  by  Defendant's  fuffering  Judg. 
ifnenf,  arid  the  Jury  found  the  Sum  mentioned  in  the  Note  for  Dar 
mages,  without  any  Proof;  which  was  held  unwarrantable.  Jgar 
for  Defendant  j  irtlles  for  Plaintiff. 


Sparrow 


^-i 


Sparrow  agatnjl  Reed,  Efijuire,  for  Dama|;e  done  |o 
Common  Right,     Trin,  25  &  26  Geo,  ?♦ 

^  ULE  made  abfolute  for  the  Elocution  of  Writ  of  Inquiry  of 
J^  Damages  before  a  Judge  at  next  Affizes,  though  no  Affidavit 
was  produced  to  fupport  the  Rule.  Juries  are  returned'  in  a  nMidi 
better  Manner  at  the  Affiles,  than  ufually,  for  Writs  of  Inquiry^ 
An  improper  Deputy  is  often  appointed  to  reprefent  the  Sberi^ 
fometimes  PlaintiiPs  Attorney.  Summary  Jurifdiftions  are  not  to 
be  encouraged.  Defendant  is  in  the  R^t^k  of  Efquire  \  he  defires 
that  the  Writ  may  be  executed  in  the  Prefence  of  a  Judge ;  the  ex- 
traordinary Cofts  whereof  are  like  to  fell  on  himfelf.  JViU^s  fof 
pefendantj  Pr/W  for  Plaintiff. 


3lnQ)e(tiQn  of  Court^^iaoUd  anD  ll^ool^^ 

Richards,  Qui  tarn,  &c.  againji  Pattinfon.     Trinity 

10  Gep.  2. 

THIS  was  an  Afiion  brought  upon  the  Statute  9  Anme^  aga!nft 
Defendant,  Deputy  Poft-Mafter  of  Carlijk^  for  the  Penalty  of 
500  /.  for  his  perfuading  a  Perfon  to  vote  at  the  laft  Eledion  of  Mem«» 
bers  to  ferve  in  Parliament.  Defendant  moved  for  Infpedion  of  die 
Corporation  Books.  Per  Cur':  Defendant  is  laid  to  be  an  Eledor, 
and  having  a  Right  to  vote,  he  is  intitled  to  infpeft  the  Books  by  the 
AGt  of  Parliament :  To  this  Purpofe  the  Books  are  publick,  and 
therefore  let  Defendant  have  the  Infpe&ion  of  that  Part  of  the  Cor- 
poration-Books where  the  Names  of  the  Freemen  are  inroUed,  and 
Copies  at  His  own  Expence.  Ejn  and  Bootle  for  Defendant; 
^affk  and  ff^right  for  Plaintiff, 


Smith 


2^6  SnQieftton  Of»  See. 


Smith  againJI  Huggins.     Trinity  ii  &  12  Geo.  2. 

DEfendant  moved  fot  Leave  to  infycSt  the  Books  of  the  Conic 
Lainp*Office>  and  had  a  Rule  to  Ihew  Caufe,  which  was  diC- 
charged.  Pit  Car*:  The  Proprietors  of  thefc  Lamps  are  not  a  Cor- 
poratioiH  their  Books  are  not  publick^  nor  do  they  appear  to  be  TruT* 
tecs  for  Defendant.     Wiriibt  for  Defendant  \  Eyre  for  PlaintiflP. 


"The  Brewers  Company  againJI  Benfon.     Eafter  19 

Geo.  2. 

ACTION  brought  on  By-Laws  againft  Defendant^  exercifing 
die  Trade  of  a  Brewer,  but  no  Member  of  the  Compuiy. 
By-Laws  affeding  Strangers  intereft  them  therein.  Rule  abfolute 
for  Defendant  to  infpeA  the  Company's  Books,  and  take  Copies. 
Skinnn  for  Defendant  \  WiUe^  for  PlaintiiF. 

Roc  agatn/hhylmzT  and  others,  on  the  Demife  of  Harc^ 
Bart,  in  Ejeftment.     Hil.  27  Geo.  2* 

THIS  Ejedfanent  was  brought  on  the  Demife  of  the  Lord  of 
a  Manor,  againft  the  Defendant  his  Tenant,  to  recover  Pof« 
leffion  of  a  Copyhold  Eftate,  which  the  Lord  inftfted  was  forfeited,  by 
Reafon  of  the  Tenant's  not  rebuilding  a  Cottage.  Defendant  moved 
for  Leave  to  infped  and  take  Copies,  at  his  own  Expence,  of  the 
Court -Rolls  of  the  Manor;  but  the  Motion  was  denied,  for  Want  of 
an  Affidavit  that  a  previous  Application  had  been  made  on  Defend- 
ant's Part,  to  the  Lord  or  his  Steward,  for  an  Infpe<Eiion  and  Copies, 
which  were  denied.  Though  this  is  a  Difpute  meerly  between  the 
Lord  and  his  Copyhold  Tenant  touching  a  Forfeiture,  yet  the  fame 
previous  Application  is  necefiary  as  in  other  Cafes.  Yhe  Tenants 
of  a  Manor  are  the  only  Perfons  who  have  a  Right  to  infpeA  the 
Court-Rolls.  The  Court  always  exped  an  Affidavit  to  (hew  that 
the  Perfon,  on  whofe  Behalf  the  Motion  is  made,  is  a  Tenant  of  the 
Manor,  and  has  applied  and  been  denied,  as  above-mentioned.  Dra^ 
fer  for  Defendant  \  Prime  for  LelTor  of  Plaintiff. 

Hobfon 


3(nQiefitjon  of,  &c.  I37 

Hobfon  Efquire  againfi  Parker  Efquire  and  others^  in^ 
Trefpafs.     Hil.  29  Geo,  2. 

DEfcndant  Parier  fct  up  a  prefcriptive  Right  to  Common  from 
Lammas  to  Candlemas  on  the  Locus  in  quo,  ivhereon  If&ie  was 
joined  before,  but  not  tried  at  lad  Affizts.  Plaintiff  appeared  to  be 
a  Freeholder,  and  Defendant  Parker  to  be  a  Freeholder's  Tenant^ 
within  Lord  Dartmcuth^s  Manor  of  Lewi/ham ;  Defendant  Parhr 
moved  for  Leave  to  infpeA  the  Court  Rolls  as  to  the  Uiage  aad 
Cuftom  of  Common  Right.  On  (hewing  Caufe  by  Defendant  and 
the  Lord  of  the  Manor,  it  was  urged,  That  though  the  Tenants  of 
Copyhold  or  Cuftomary  Manors  have  a  Right  to  infpe£t  Court  Rolls, 
which  contain  their  Titles  ;  yet  as  this  is  a  Freehold  Manor,  and 
th^  Court  not  in  Nature  of  a  Court  of  Record  as  a  Copyhold,  but 
a  common  Court  Baron,  and  thclRolls^e  Lord's  private  Property^ 
the  Freeholders  within  the  Manor  atr^not  entitled  to  infped  the  RoUs^ 
which  are  the  Lord's  Title ;  efpecially  as  there's  nothing  in  the 
Pleadings  about  the  Cuftom  of  the  Manor.  For  Defendant  Parhr 
it  was  faid.  That  though  a  Stranger  has  not,  every  Tenant  has,  a 
Right  to  infpeA  the  Lord's  Rolls ;  That  no  Title  appears  on  die 
Rolls  of  a  Court  Baron;  That  a  Court  Baron  can  prefent  and 
amerce,  though  not  fine  \  That  the  Freeholders  are  Judges  of  the 
Court  Baron^  and  have  a  Right  to  fee  its  legal  Proceeding  Rule 
abfolute  upon  Mr.  Pickerings  Lord  Dartmouth*^  Stevrard,  for  Leave . 
to  infpedt,  &r.  utfupra.  Draper  and  fFjnne  for  Defendant;  Parhf^ 
fVilles^  and  PooU  for  Plaintiff  and  Lord  Dartmouth. . 


Baldwyn  againfi  Tudge.     Trin.  27  &  28  Geo.  a. 

ACTION  for  an  Amerciament  at  a  Court  Baron.  Rule  to 
fliew  Caufe,  why  Defendant  a  Freehold  Tenant  (hould  not 
have  Lcare  to  inTpeft  Court  Book$,  &r,  generally,  madeabfc^te  as 
to  fiich  Entries  only  as  relate  to  Amerciaments.  Pooli  for  Defend* 
aat;  Prnir  for  Plaintiff. 


Tht 


23^ 


3|Ull0tltt(lt0'» 


The  Mayor,  Bailitfs,  ^r.  of  Exeter  agatnji  Colcmart* 
Hil.  28  Geo.  2. 

IN  an  Aftion  for  Petit  Cuftoms  upon  Hem^  Flax,  and  bthrf 
Merchandize,  founded  on  a  prefcriptive  Rights  Defendant  moved 
for  Leave  to  infped  the  Corporation's  Table  of  Rates  and  Account 
Books  of  Sums  received ;  denied.  This  would  be  looking  into  the 
PlaintiflF^s  Title ;  Defendant  is  a  Stranger  and  no  Member  of  die 
Ccnrporation.    Poole  for  Plaintifis  ;  Prime  for  Defendant* 


SlttUgmentfi^. 

Thcedam  againjl  Jackfon.     Mich,  6  Geo.  2. 

FOUR  Qucftions  did  arifc  ;  the  firft,  Whether  for  want  of  Pay- 
ment for  the  Copy  of  an  Indenture  fet  out  in  the  Declaration 
(whereof  the  Defendant  had  craved  Oyer)  Plaintiff  could  fign  Judg- 
ment? 

The  fecond,  Whether  Plaintiff  having  been  ftaid  by  a  Special  In- 
jandion  out  of  Chancery  (whereby  he  was  reflrained  from  figning 
Judgment)  near  twelve  Months  after  Rule  to  plead  given,  can,  after 
fuch  Injunflion  diflblved,  fign  Judgment,  without  giving  a  new  Rule 
topkad? 

.  The  third,  Whether  no  Appearance  being  adhially  entered,  /ir* 
r^the  Defendant's  Attorney's  undertaking  to  appear,  be  fufficient 
to  fupport  the  Judgment  ? 

The  fourth,  What  Time  Defendant  had  to  plead  after  Oyer  of  the 
(aid  Indenture  given  ?  The  three  iirft  Points  were  determined  in 
Favour  of  Plaintiff ;  but  upon  die  fourth^  the  Court  held  that  De*> 
fendant  had  the  fame  Time  to  plead  after  the  Declaration  was  veri«. 
fied  by  Oyer^  as  he  had  at  the  Time  Oyer  was  demanded ;  and 
thereupon  the  Judgment  was  fet  aftde,  it  having  been  figned  the 
next  Day  after  Oyer  given,  and  the  Oyer  having  been  demanded  two 
Days  before  die  Rule  for  pleading  was  out* 

Martyn> 


Martyn>  Qui  tarn,  agoing  Skinnen 

TH  E  Defendant's  Attorney  left  a  Note  at  the  Houfe  of  Plain- 
tifP^  Attorney  on  a  double  Penny  Stamp,  in  this  Manner^ 
(viz.)  I  plead  JV//  debet.  Yours,  fcfr.  and  the  PIaintiff*s  Attorney, 
without  fending  Notice  to  Defendant's  Attorney,  that  he  expedied  a 
Plea  in  Form,  figned  Judgment;  and  upon  a  Motion  to  fet  the 
Judgment  afide,  it  was  held  to  be  regular,  and  the  Note  aforefaid 
to  be  no  Bea*  Pleas  delivered  to  Attornies  muft  be  drawn  up  ia 
the  fame  Manner  as  to  be  left  in  the  Office* 


Moore  againji  Hodgfbn* 

MOTION  to  fet  afide- Judgment  figned  for  not  paying  for 
^  Iflue,  Plaintiff^s  Attorney  in  Town  calling  on  Defen- 
dant's Agent  there  for  a  Plea.  It  appeared,  upon  {hewing  Caufe, 
that  Defendant  had  pleaded  by  his  Country  Attorney ;  thereupon 
the  PlaintiflTs  Attorney  in  the  Country  tendered  the  liUie,  which 
Defendant's  Attorney  refufed  to  pay  for ;  and  PlaintifPs  Attorney 
fent  to  his  Agent  in  Town  to  fign  Judgment ;  which  was  held 
good.  Defendant's  Attorney  haying  undertook  to  be  the  Agent  by 
pleading  in  the  Country. 

Gibfon  againfi  the  Biihop  of  Bath  and  Wells,  and 
Bond.     Hil.  6  Geo.  2. 

In  ^BMtn  Imptdiu  T  S  S  U  E  was  joined  between  the  Parties  in  HiL  ' 
X  4  Geo.  2.  and  after  (vards  Judgment  was  en*  . 
tered  at  the  Foot  of  the  IlTue  of  Plaintiff  by  Cognovit  Aaienem  (re^^ 
li£fa  verificatione  pPiti)  by  Virtue  of  a  Warrant  of  Attorney  for 
that  Purpofe,  pretended  to  be  executed  by  Defendant  Bmd^  the 
VaKdtty  of  which  Warrant  of  Attorney  being  contefted,  an  Ifliie 
wak  dire£ted  by  the  Court  to  try  whether  the  fame  was  duly  exe* 
cuted  by  Bond  or  not ;  andiipon  Trial  the  Jury  found  it  to  be  a 
Forgery;  whereupon  the  Court  ordered  the  Judgment  entered  as 
afbreiaid,  by  Virtue  of  faid  Warrant  of  Attorney,  to  be  kt  afide; 
Defendants  moved  that  (aid  Judgment  entered  upon  Record,  fub- 
3  fequent 


24^  SttOgmetittf. 

ftquent  to  die  Iflae  joined,  might  be  ftruck  out  of  the  Roll,  in  order 
Aat  Defendants  might  make  up  die  Record  for  Trial  by  Provifo: 
The  Court  denied  to  make  any  Rule,  but  declared  diat  die  (kid 
Judgment  might  be  vacated  in  proper  Manner,  by  Virtue  of  the 
former  Rule  for  fetting  it  afide ;  and  a  Vacatur  bn  JuJi^  was  ac« 
cordingly  entered  on  the  Margent  of  the  Roll. 

Fray  againjl  Smith. 

MOdon  to  arteft  Judgment  for  a  Defed  in  the  Award  of  die 
Venire  facias^  which  was  in  Englijby  and  followed  the  old 
Latin  Form  (Twelve  and  fo  forth)  for  Duodicim,  (ffc.  and  fo  on. 
Upon  (hewing  Caufe,  die  Court  were  of  Opinion  that  die  Venin 
was  awarded  wdl,  the  Intent  of  the  Parliament  being  to  tranflate 
no  more  into  Englijb  than  was  before  in  Latin  $  but  being  told  the 
fitme  Queftion  was  depending  in  the  Court  of  King^s^BiMcb^  the 
Court  enlarged  die  Rule  'till  next  Term. 

Scott  agatnjl  Fcrrall,  in  Covenant,  Damages  laid 
20  /•    Eafter  6  Geo.  2« 

PLaintifi^  upon  the  Trial,  proved  Damages  to  the  Amount  of 
13/.  Defendant  fet  off  a  mutual  Debt  of  5/.  4^.  and  Plaintiff 
obtained  a  Verdi£t  for  7  /.  i6x.  The  Proceedings  were  in  Latin^ 
and  the  Damages  being  under  loA  the  Court  had  made  a  Rule 
to  ftay  the  Entry  of  final  Judgment,  ^oufq\  iic.  which  was 
difcharged,  the  Court  being  of  Opinion  that  the  Caufe  of  Ac- 
tion muft  be  the  Plaintiff's  Demand,  and  not  the  finding  of  die 
Jury. 

Rivers,  and  others,  againjl  Plumlee. 

A  Summons  for  Time  to  plead  was  ferved  upon  Mr.  Lpe^ 
Plaintiff^s  Attorney,  who  attended  at  the  Time  appointed  by 
the  Summons,  and  ftaid  an  Hour ;  but  Mr.  Jone$^  Defendant's  At« 
torney,  did  not  attend ;  whereupon  Mr.  Lyte^  PlaintifPs  Attorney, 
figned  Judgment,  which  was  fet  afide  by  the  Court  as  irregular,  for 
want  of  difcbarging  die  Summons. 

Church 
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Church  againji  Jafon.      Trin.  6  &  7  Geo*  2. 

ACTION  of  Debt  upon  Bond  ;  the  Alias  Didi' ^2iS  in  the  De- 
claration put  in  Latin^  as  in  the  Bond.  Chappie  moved  in  Ar- 
rcft  of  Judgment  upon  the  late  Aft  of  Parliament,  that  all  Proceed- 
ings at  Law  ihould  be  in  Engli/h^  and  obtained  a  RuleiVT/?.  Afterwards 
Eyre  (hewed  Caufe,  and  the  Court  were  of  Opinion  that  the  jdias 
Di^y  if  fet  out  at  all,  muft  be  fet  out  in  the  fame  Language  as  in  the 
•Deed,  and  would  otherwife  be  erroneous,  and  difcharged  the  Rule. 


Panter  againji  Coppin. 

/^ORBET  moved  to  fet  afide  the  Judgment  figned  for  want  of 
a  Plea,  upon  an  Affidavit  of  the  Delivery  of  a  Plea  to  PlaintiiPs 
Attorney  in  due  Time,  which  was  a  Plea  of  an  Outlawry  againft 
Plaintiff,  in  the  King*s  Bench  pleaded  in  Bar ;  but  not  fub  pede  Si-- 
.gillL  Chappie  defended  the  Motion ;  and  infifted,  that  the  Out- 
lawry not  being  pleaded  fub  pede  Sigillt\  PlaintiflF  was  not  bound 
to  accept  it,  and  therefore  might  regularly  fign  Judgment,  cited 
I  Salt.  217.  Carthew  220.  The  Court  ordered  it  to  be  moved 
again ;  and  Corbity  when  the  Motion  came  on  the  fecond  TimCji 
argued  that  the  Plea  being  pleaded  in  Bar,  and  ;iot  as  a  Dilatory, 
differs  it  from  the  Cafes  quoted  by  Chappie*  Corbet  quoted  Cokeys 
Inft.  128.  I  Lutw,  40.  2  Mod.  Atkins  and  Bayle.  Chappie  re- 
plied. That  Lord  Chief  Juftice  Holt*s  Words  in  Carthew  and  Salkeld 
go  both  to  Pleas  in  Bar  and  Abatement,  where  the  Outlawry  is  in 
another  Court.  Per  Cur* :  Sir  ff^.  fTtliypoles^s  Cafe  in  Cro,  Car. 
RMnfon  213.  2  Vent,  282.  quoted.  Plea  in  Bar  not  dilatory,  Plain- 
tiff cannot  take  upon  him  to  judge  of  the  Plea  in  Bar,  he  (hould 
apply  to  the  Court,  or  demur.  Rule  made  to  fet  afide  the  Judg- 
,  ment. 


Farrance  againji  Brignall,  in  debito  fuper  Obliga- 

tionem, 

^ATNES  moved  to  fet  afide  the  Judgment  upon  an  Affidavit 

of  a  Demand  of  Oyer  of  the  Bond  the  29th  of  May  (being 

the  lame  Day  whereon  a  Plea  was  demanded)  and  of  the  Service 
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of  Mr.  Judice  Fortefcuc*%  Summons  the  fame  Day  for  OjiTj  and 
Time  to  plead.  Darnal  for  PlaintiflF  oppofed  the  Motioni  and  pro- 
duced an  Affidavit  that  Oyer  was  not  demanded,  nor  Summons  ferv- 
cd  'till  after  the  Rule  for  Pleading  was  out.  Court  refufed  to  make 
&ny  Rule. 

Matthews  and  Wife,  Adminiftratrix,  againjl  Stone. 

TH  E  Writ  was  returnable  in  Hilary  Term,  and  a  Declara* 
tion  left  in  the  Office  the  fame  Term  \  and  afterwards  an 
Appearance  entered  by  PlaintiiF,  according  to  the  Ad  of  Parlia* 
ment ;  but  no  Notice  of  the  Declaration  was  given  'till  the  lath 
of  April  for  Defendant  to  plead  within  the  firil  four  Days  of  this 
Term.  ChappU  moved  to  fct  afide  die  Judgment,  the  Dedaratida 
having  been  left  in.  the  Office  before  the  Appearance  entered  ;  and 
ft  Rule  JV^  was  granted.  Btljield  afterwards  (hewed  Caufe,  and 
Court  difchargsd  the  Rule,  the  Declaration  being  a  Declaratioti 
well  delivered  only  from  the  Time  of  the  Notice ;  but  Court 
made  another  Rule  to  fct  afide  the  Judgment  upon  Pa)nnent  of 
Cofts,  pleading  an  ifluable  Plea,  and  taking  ihort  Notice  of  Trial. 


Morfe,  -an  Attorney,  againjl  Farnham, 

TH  E  Attachment  of  Privil^e  \^s  returnable  on  Friday  xtt\t 
after  the  Morrow  of  the  Holy  Trinity^  with  Notice  for  Dei- 
Ibndant  to  appear  on  the  t.yh  of  May.  Appearance  was  entered 
by  Plaintiff  June  i,  and  Judgment  afterwards  figned.  Defendant 
moved  to  fet  afide  the  Judgment^  t<he  Appearance  being  entered 
by  Plaintiff  one  Day, 'if  not  two  Days  before  the  Tiosc  for  Dc^ 
fendant*s  appearing  was  exph-ed  ;  and  a  Rule  Nifi  was  granted  on 
Corbet^s  Motion.  Hawkins  and  Darnal  afterwards  fhewed  Caufr, 
and  infifted  that  the  Caufe  of  A£kion  was  above  lo/.  (viz.)  13  /• 
and  upwards  \  and  therefore  this  was  not  a  Proceeding  upon  the 
laft  AA  of  Parliament,  but  upon  the  Ad  12  Geo.  1.  whereupon 
Defendant  has  but  four  Days  to  appear.  Court  were  of  Opinion, 
that  no  Sum  being  'mentioned  in  the  Writ,  it  ftands  at  large,  and 
itbe  Appearance  by  Plaintiff  was  irregularly  entered  5  but  it  aj)- 
pearing  that  Defendant  had  aftei\vards  Notice  of  the  Dtdaration 

4  \Mng 


bcii^  left'intbaOiKce,^  he  ihould  have  applied  before  Judgment, 
and  W2is>too  late  after  Judgment;  and  therefore  the  &ule  was  di£- 
.charged, 

Glafcock  againjl  Martin.      Mich.  7  Geo.  2. 

TH  E  Iflue  Book  was  left  in  the  Office,  and  Notice  thereof 
left  under  the  Chamber-Door  of  Mr.  FUld^  Defendant's 
Attorney,  the  fame  Day,  by  Mr.  Cole^  Plaintiffs  Attorney,  who 
could  not  that  Day  find  Fields  but  next  Day  found  him  at  his 
Chambers,  and  gave  him  Notice  that  the  Ifllie  Beok  was  left  in  the 
Office ;  and  demanded  the  Money  due  for  the  fame,  which  Field  re- 
fufed  to  pay,  infixing  that  the  IfTue  Book  ought  to  be  brought  to 
him  \  whereupon  Cole  figned  Judgment.  The  Court,  upon  bearing 
Counfel  on  both  Sides,  and  the  Report  of  Prothonotaries,  Cooke  and 
Thomfen^  held,  that  Defendants  Attornies  muft  pay  for  Iflue  Books 
^t  their  Peril ;  and  if  they  are  not  to  be  found,  Ifiue  Books  may  be 
left  in  the  Office,  and  difcharged  the  Rule  obtain^ed  to  fet  afide  the 
Judgment  Nifi\  but  let  Defendant  in,  to  try  the  Merits,  and  fet 
afide  the  Judgment  upon  Payment  of  Cofts,  pleading  the  General 
Iffiie,  and  taking  fhort  Notice  of  Trial. 

Wclland,  an  Attorney,  againji  Rock.  Mich.  7  Geo.  2. 

DEfendant  moved  to  ftay  Proceedings  in  an  A(Slion  brought  for 
Fees,  no  Bill  of  Fees  having  been  delivered,  and  obtair.ed  a 
Rulp  Nift\  but  upon  (hewing  Caufe,  the  Court  vi^cre  of  Opinion 
that  they  could  not  confider  the  Matter  as  an  Irregularity  becaufe  it 
is  illegal,  and  againft  an  A<3  of  Parliament ;  but  fet  afide  the  Judg- 
roient  and  Inquiry  upon  Payment  of  Cofts,  bringing  the  Money 
into  Court,  pleading  the  General  Ifilie,  and  taking  (hort  Notice  of 
Trial. 

Taylor  againji  Slocomb. 

A  Rule  tb  plead  was  given  in  Trinity  Term  laft;  and  Defendant 
obtained  Time,  by  Mr.  Juftice  Reeves^  Order,  to  plead  'till 
the  firft  Day  of  this  Term  s  and  for  want  of  a  Plea  the  Plaintiff 
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•figned  Judgment  of  this  Term,  without  giving  a  new  Rujc  to  plead; 
which  Court  held  to  be  regular,  the  Rule  to  plead  given  laft  Term 
being  enlarged,  by  the  Judge's  Order,  to  the  firft  Day  of  this  Term. 
Chafple  for  Plaintiff  5  Urlin  for  Defendant, 


Lazenby  againji  Bradley. 

TH  E  Writ  was  returnable  the  firft  Return  of  this  Term ; 
whereto  Defendant  appeared  by  his  Attorney,  and  Plaintiff 
declared  in  torijhirej  gave  a  Rule  to  plead,  and  after  dematiding  a 
Plea,  figned  Judgment  for  want  thereof  in  four  Days ;  Defendant 
moved  to  fet  afide  the  Judgment :  And  the  Queftion  before  the 
Court  was.  Whether  in  this  Cafe  the  Defendant  (hould  have  four  or 
eight  Days  to  plead  i  And  the  Court  held,  that  purfuant  to  the  Rule 
of  Court  made  in  Michaelmas  Term,  the  third  of  his  prefent  Majefiy, 
in  all  Cafes  upon  Writs  returnable  the  firft  or  fecond  Return  of 
any  Term,  if  the  Plaintiff  doth  not  declare  in  London  or  MiddUfex^ 
or  the  Defendant  lives  above  twenty  Miles  from  London^  the  De- 
fendant hath  eight  Days  Time  to  plead,  and  therefore  fet  afide  the 
Judgment. 


Robin  fon  againji  Sparrow. 

Tp^J  RDj  Plaintiffs  Attorney,  tendered  the  Ifluc  Book  td  the 
Clerk  of  Horne^  Defendant's  Attorney,  and  demanded  Pay- 
ment for  entering  Defendant's  Appearance :  Home*s  Clerk  offered 
to  pay  the  Reft  of  the  Money  demanded,  but  refufed  to  pay  for  en- 
tering the  Appearance}  whereupon /jT^yr^  figned  Judgment,  aud 
Defendant  moved  to  fet  the  fame  afide.  Per  Cur*:  Defendants^ 
Attornies  muft  pay  the  Money  charged  upon  the  Iffue  Book,  which 
PlaintifPs  Attornics  are  to  receive  at  their  Peril,  and  therefore  Judg- 
ment was  held  to  be  regular;  but  the  Merits  not  having  been  tried 
was  fet  afide  upon  Payment  of  Cofts,  pleading  the  General  Iffue, 
and  taking  fliort  Notice  of  Trial, 


BlaxM, 
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Blaxland^  an  Attorney,  againji  Surges,  Widow. 

DEclaration  filed  November  3,  Notice  and  Rule  to  plead  given 
the  (ame  Day.  November  12,  a  Releafe  pleaded,  with  a  Pro* 
fert  in  Cur^j  and  the  fame  Day  Oyer  was  demanded  by  the  Plain- 
tiff in  Writing.  Nov.  14,  in  the  Afternoon,  Judgment  figned  for 
want  of  Oyer.  Qiieftion,  Whether  Plaintiff  could  fign  his  Judg* 
nfent,  Defendant  not  having  given  Oyer  according  to  Demand? 
Nov.  26,  1733,  Upon  this  Point  all  the  Judges  were  of  Opinion, 
that  in  Cafe  Defendant  pleads  with  a  Profert^  and  Oyer  be  demand- 
ed, and  not  given  in  a  reafonable  Time,  Plaintiff  may  fign  his  Judg- 
ment without  applying  to  the  Court  to  fet  afide  the  Plea,  it  beii\g 
eftcemed  as  no  Plea  'till  verified  by  Oyer. 


Charleton  c^inji  Han  key  and  another.  Hil.  7  Geo.  2. 

THE  Capias  was  returnable  27th  OSlober  laft,  and  Judgment 
figned  November  7th  following.  Chappie  moved  to  fet  afide 
Judgment  as  figned  the  i2th  Day  after  Return  of  the  Writ,  which 
was  one  Day  too  fbon.  Defendant  having,  by  the  late  ASt  of 
Parliament,  eight  Days  to  appear  after  the  Return  of  the  Writ^ 
and  bythePradice  of  the  Court  four  Days  afterwards  to  plead: 
And  the  Court  made  a  Rule  to'  fhew  Caufe  ;  whereupon  Darnafi 
fliewed  for  Caufe,  that  the  Declaration  was  left  in  the  Ofiice  je 
bene  tjfe  (purfuant  to  the  Rule  of  Court  made  in  Michaelmas 
Term  3  K.  G.  2i)  on  the  third  November^  and  Notice  thereof 
that  Day  ferved  on  Defendant,  and  a  Rule  to  plead  given  the 
&me  Day^  and  on  7  th  November^  Defendant  not  having  ap- 
peared. Plaintiff,  upon  the  ufqal  Affidavit,  entered  an  Appear- 
ance  for  him ;  and  afterwards,  the  fame  Day,  figned  Judgment 
which  the  Court  held  to  be  regular,  and  difcharged  the  former 
Rule. 


Bofanquet  againft  Rondeau. 

TH  E  Writ  was  returnable  in  eight  Days  of  St  Hilary^ 
Jan,  20,  and  Declaration  filed  in  the  Office  de  bene  ejfe^ 
J{inuarj  23,  and  Notice  given  Defendant  that  Day,  and  a  Rule  to 
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plead  given,  which  was  out  on  Saturday  26th  of  January.  On 
Monday  Morning  28ch,  Plaintifi^  entered  Defendant's  A^peahuice, 
and  in  the  Afternoon  figned  Judgment.  The  Court,  upon  hear- 
ing CounTel  on  both  Sides,  were  of  Opinion,  That  by  the  bte  Aft 
of  Parliament  the  Defendant  hath  eight  Days  to  appear  after  the  Re* 
turn  of  the  Writ,  (vix.)  exclufive  of  the  Return-Day,  and  theiefbr6 
fet  afide  the  Judgment,  the  Appearance  being  entered,  and  Judg-» 
ment  figned  one  Day  too  foon.  Darnal  for  Plaintiff;  CtappU  for 
t)eiendant. 

Coulfon  againjl  Turnbull  and  others. 

Judgment  was  figned  agalnft  all  the  Defendants  in  a  joint  Aflion, 
though  one  of  them  never  had  Notice  cither  of  the  Writ  or  De- 
claration. Wynne  and  If^right  moved  to  fet  afide-.  the  Judgment, 
and  a  Rule  was  made  Nifi ;  whereupon  Eyrt  (hewed  for  Caufe  that 
a  Writ  of  Inquiry  was  executed,  and  therefore  the  Motion  came 
too  late :  But  per  Cur\  the  Judgment  can  never  be  good  as  to  that 
Defendant  who  was  not  ferved  -,  and  therefore  the  Judgment  being 
jorot  muft  be  fet  afide  as  to  all. 

Amey  and  Garlick.     Eafter  7  Geo.  2. 

THIS  Adtion  was  brought  againft  the  iDefendant  as  an  un- 
married Woman :  She  and  her  Hufband  plead  in  the  fol- 
lowing  Manner,  to  why  And  S.  H,  and  yt.  his  Wife,  late  the  faid 
j1.  Garlicky  and  introduce  the  Plea  with  the  Marriage,  and  then 
fay  that  the  faid  A.  Non  Affumpfrt.  Plaintiff  figned  Judgment  as 
if  there  had  been  no  Plea  in  the  Caufe,  which  was  let  afide  upon 
hearing  Counfel  on  both  Sides.  Chappie  for  Plaintiff^  Belfield  for 
Defendant* 

Scdgley  againji  Wcftbrooke.  Trin.  7  &  8  Geo.  2. 

THIS  was  an  Afiion  of  Debt  upon  a  Judgment.  Defen- 
dant moved  to  ftay  the  Proceedings  pending  a  Writ  of 
Error,  which  the  Court  ordered  upon  giving  Judgment  in  this 
AAion.    A  Rule  of  the  Court  of  Kinfs  Bench  was  produced^ 

whereby 
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whereby  Proceedings  were  ftaid  without  giving  Judgment  pending 
the  Writ  of  Error  j  but  per  Cur\  the  Praaice  is  othcrwife  here. 


Camp,  Qui  tarn,  &c.  againji  Gale, 

DEfendant  moved  in  Arreft  of  Judgment  the  laft  Day  of  the 
Term,  but  had  no  Affidavit  of  Notice  of  the  Motion.  The 
Court  made  the  common  Rule  to  (lay  the  Entry  of  final  Judgment 
till  Caufe  (hewn,  but  declared,  that  for  the  future'  they  would  never 
make  a  Rule  to  ftay  upon  a  Motion  in  Arreft  of  Judgment  the  laft 
Day  of  a  Term  without  Notice.     Qjapple  for  Defendant* 


Smith  againji  Randall.     Mich.  8  Geo.  2. 

IJpm  an  Iffue  ^rX^HIS  was  an  AAion  upon  a  Bail-Bond. 
Nul  ticl  Record.  X  Defendant  pleaded  Comperuit  ad  diem  : 
Whereupon  this  Iflue  was  joined,  and  this  (November  4.)  being 
die  Day  given  for  Defendant  to  bring  the  Record  of  the  Appear- 
imce  into  Court,  he  did  not  produce  a  Record  of  Bail  and  Surrender 
thereupon ;  but  one  Perfon  only  being  Bail,  it  was  looked  upon 
as  no  Bail,  and  Plaintiff  had  Judgment.  Hawkins  for  Defendant^ 
Paynes  for  Plaintiff. 


Paul  againji  Southoufc^ 

DEclaration  delivered  at  the  Houfe  of  Defendant's  Attorney 
between  11  and  120'Clock  at  Night  held  jrregular.  AV 
TranfaAions  of  this  Scrt  muft  be  before  *  8  at  Night,  as  held  ia 
Coeke  againft  Ibbetfon^  Trin.  5  &  6  Geo.  2.  But  it  appearing  that  9 
Plea  was  demanded  OSiober  a6,  and  that  Defendant  did  not  move 
the  Court  till  Nov.  7,  although  Judgment  was  figned  OSiober  28^ 
Defendant  hath  not  complained  in  the  firft  Inftance  as  he  ough^ 
fmd  therefore  the  Rule  to  (hew  Caufe  why  the  Judgment  ibould 
not  be  fet  afide  was  difcharged.  Beljield  for  Pkuntiff ;  Urlin  for 
Defendant. 

#  /ToTf  I  The  Hour  W4i  aAerwards  made  9. 
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Grey  againji  Saunders.     Hil.  8  Geo.  2. 

TH  E  Writ  was  returnable  tre%  Mich,  and  an  Appearance  en- 
tered by  the  PlaintifF.  The  Declaration  was  left  in  the  Office 
November  9,  and  Rule  to  plead  then  given,  Notice  of  the  Declaration 
filed  was  ferved  on  Defendant  November  11.  Defendant  moved  laft 
Term  to  fet  afide  the  Judgment,  and  obtained  a  Rule  tofhew  Caufe, 
which  was  made  abfolute  upon  hearing  Counfel  on  both  Sides.  The 
Declaration  not  being  delivered  ie  bene  ejfe  was  only  well  delivered 
from  the  Time  of  Notice,  and  before  that  Time  no  Rule  to  plead 
,  could  be  given.     Chappie  for  Defendant ;  Eyre  for  PlaintiflT. 

Bplwood  againji  Chambers,  Executrix. 

FOUR  Judgments  had  been  figned  againft  the  Defendant 
who  had  complained  againft  PlaintifF,  and  Mr.  Rowning 
her  Attorney,  for  vexatious  Proceeding  in  multiplying  Suits,  and 
had  obtained  a  Rule  for  PlaintifF  and  Rowning  to  (hew  Caufe 
why  two  of  the  Judgments  (hould  not  be  fet  afide  with  Cofts; 
and  upon  (hewing  Caufe,  it  appeared  that  the  iirft  Judgment  was 
after  a  Verdid  figned  poft  mortem  Defendentis  fecundum  Statutum  i 
the  fecond  was  an  Adion  of  Debt  upon  the  iirft  Judgment, 
wherein  PlaintifF  recovered  de  Bonis  Tefiatoris ;  the  third  fuggeft- 
ing  a  Pevaflavit^  was  a  Judgment  de  Bonis  propriis\  the  fourth 
vras  in  an  A£tion  brought  upon  the  third  Judgment,  wherein 
Defendant  was  held  to  Bail ;  wherefore  it  was  infifted  by  Plain- 

^tifF,  that  the  whole  Proceeding  was  perfedlly  regular,  arid  that 
the  third  Judgment,  which  was  the  firft  whereupon  PlaintifF 
could  bring  an  Adion  of  Debt  to  hold  to  Bail,  was  the  firft 
compleat  Judgment.  Defendant  had  brought  a  Writ  of  Error; 
whereupon  the  fecond  Judgment  was  affirmed  in  the  Court  of 
King's-Bcnch,  and  lay  by  till  after  the  fourth  Judgment  before 
{he  made  any  Complaint  of  Irregularity  or  Vexation,  without 
ever  ofFcring  any  Satisfa£lion  for  PlaintifPs  Demand.  For  De- 
fendant it  was  urged,  that  a  Devqftavit  might  have  been  fuggefted 
on  the  firft  Judgment,  and  that  multiplying  fo  many  Suits  wa$ 
vexatious  and  oppreffive ;  and  a  Cafe  was  quoted,  Cooper  againft 
Draper^   Trin.  5  Geo.  where  the  Court  had  ordered  an  Attach- 

*23aei)t  againft  Mr.  JVelland  th^  Attorney  for  loading;  the  Defen- 
dant 
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^nt  with  A£lion  upon  A^on  of  Debt  upon  Judgment  .Court 
.were  of  Opinion^  that  no  Irregularity  appeared  in  the  PlaintifF,  and 
that  the  Proceedings  are  warranted  by  Law,  if  there  is  any  Hardfliip 
upon  Defendant,  it  is  occailoned  by  her  own  ftanding  out,  and 
^refore  difcharged  the  Rule.  ChappU  for  Plaintiff  and  Jtowning  % 
Ejre  for  Defendant. 

Long  againji  Lingood. 

PLaintiff  replied  to  a  Pica  of  a  Record  of  a  former  Recovery  of  the 
(ame  Debt,  quod  non  habetur  aliquod  tale  Recordumy  and  gave 
Notice  upon  the  Back  of  the  Replication  to  execute  a  Writ  of  In- 
quiry of  Damages  in  Cafe  Judgment  went  for  him  upon  the  liTue  of 
Nul  tiil  Record.  Defendant  moved  to  fet  afide  the  Inquiry  for  want 
of  due  Notice,  and  infifted  that  this  Cafe  is  not  within  the  Letter 
of  any  of  the  Rules  of  Court  obliging  Defendants  to  take  (hort  No« 
tice.  A  Rule  was  made  to  (hew  Caufe,  which  was  afterwards  dif- 
charged upon  hearing  Counfel  on  both  Sides*  If  this  Cafe  be  not 
within  the  Letter  of  the  Rules,  it  is  within  their  Intention,  and  is 
warranted  by  the  conftant  PraSice  of  the  Court.  Eyre  for  Plain- 
tiffi  IVright  for  Defendant. 

Warren  againji  Lapdon.     Eafter  8  Geo,  2. 

InTrefpafs.  rr\  H  E  Plaintiff  declared  ^are  cum.  Belfield  moved 
X  in  Arreft  of  Judgment,  but  no  Rule  was  made,  the 
Court  being  of  Opinion,  that  though  the  cum  in  the  County  if  it 
flood  alone,  might  be  bad,  yet  the  Recital  of  the  Original  which 
goes  before  helps  it.  Clarke  againfl:  Lucasy  Aiich.  2  Geo.  2.  fame 
Cafe,  which  was  removed  into  the  King's  Bench  by  Writ  of  Error, 
and  remains  there  undetermined. 


Jones  againji  Wilkinfon. 

TH  E  Appearance  was  regularly  entered  by  Plaintiff^  and  be- 
fore Judgment  Defendant  employs  an  Attorney,  and  gives 
Notice  thereof  to  Plaintiffs  Attorney.     The  Queftion  was,  Whe- 
ther it  was  neceffary  to  demand  a  Plea  of  Defendant's  Attorney 
before  Plaintiff  could  fign  Judgment,  and  the  Court  was  of  Opi- 
nion^ 
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juon,  that  the  Appearance  being  entered  by  Plainti^  he  ought  to 
go  oa  upon  the  A&  of  Parliament^  and  it  is  not  neceflary  in  that 
Cafe,  that  a  Plea  fliould  be  demanded.  Damal  for  Defendants 
Cmgns  for  PiainttiF. 

Arden  againji  Lamley. 

PLalntifPs  Attorney  after  Writ  of  Error  brought,  artfully  delad 
figning  his  final  Judgment  till  the  Writ  of  Error  was  fpen^ 
and  then  brought  an  Aftion  of  Debt  upon  the  Judgment.  The 
Court  ordered  Proceedings  in  the  Aftion  upon  the  Judgment  to  be 
ftaid,  and  a  new  Writ  of  Error  to  be  brought  at  Plaintiff*s  Attorney's 
Expence. 

Mafon  on  the  Detnife  of  Kendale,  againji  Hodgjfon. 

In  Eje^ment  rr\  H  E  Declaration  was  delivered  to  the  Tenant 
in  Com'  Staff*.  X  in  Pofleffion  in  Trinity  Vacation  laft,  with  No- 
tice to  appear  in  Hilary  Term  then  next.  The  Tenant  in  Afuhaelmas 
Term  laft  entered  an  Appearance  by  his  Attorney,  but  did  nothing 
ferther,  and  four  Days  after  Hilary  Term  the  Plaintiff  finding  no 
Appearance  entered  of  Hilary  Term,  and  no  common  Rule  being 
entered  into  or  Plea  pleaded,  figned  Judgment  againft  the  Cafual 
Ejefior.  The  Tenant  moved  to  fet  afide  the  Judgment,  and  on 
hearing  Counfel  -on  both  Sides,  the  Court  was  of  Opinion  duit  the 
Judgment  was  regular,  the  Appearance  (hould  have  been  entered  of 
the  Term  mentioned  in  the  Notice  j  but  as  the  Tide  bad  not  been 
tried,  the  Judgment  was  fet  afide  upon  Payment  of  Cofts,  entering 
^e  Appearance  of  the  proper  Term,  and  entering  into  the  common 
Rule  by  Confent.    Birch  for  Defendants  Skinner  for  Plaintiff. 

Atterbury  againji  Troward.    Trin.  8  &  9  Geo.  2, 

Plea  in  Abatement  pleaded  within  four  Days  after  theDecIa- 

.  ration  delivered,  without  taking  the  Deckration  «ut  of  the 

Office,  or  paying  for  the  Appearance  which  was  entered  by  Plaintiff" 

according  to  the  Statute.     The  Plea  was  held  to  be  pleaded  x«gu- 

larly,  and  Judgment  figned  for  want  of  a  Plea  was  fet  afide.    Bd^ 

^Id  for  Defendant  j  Cbafple  for  PlaintiE 

Taylor 


A 


'   Taylor  againft  Lawfbn. 

PLEA  ddiTered  in  the  Country  heM  to  \)t  bad,  though  with 
Notice  to  fet  ofF  a  mutual  Debt|  which  Notice  maft  nacef- 
larily  be  proved  at  the  Afizes  by  the  Perfon  that  delivered  it,  wtdi 
the  Pica;  but  the  Plea  being  delivered  the  firft  Day  of  laft  Terin^ 
and  the  Country  Attomies  both  living  in  the  iame  Town,  the  Judg* 
ment  was  fet  afide,  and  Cofts  were  ordered  to  attend  tiie  Event  o( 
die  Trial.    £^/ for  Plaintiff  s  C&«|^  for  Defendant* 


Hafelfoot  againft  Duke.     Mich,  9  Geo.  9,. 

BY  Agreement  of  the  Country  Attornics  the  Iffuc  was  to  be  deli- 
vered in  the  Country ;  but  being  tendered  in  Town,  and  not 
paid  for  by  the  Agent,  Judgment  was  figncd,  which  was  held  to  be 
regular,  the  Agreement  being  void,  ff^right  for  Plaintiff;  Eyre  for 
Defendant.    Vide  Ehvood  againft  Elweod^  Trin.  6  &  7  Ge^.  2. 

Craven  againft  Aiflabie.    The  fame  againft  Andertoii* 

A  Motion  was  made  to  fet  afide  the  Judgments  in  thefe  Caufes, 
and  the  Irregularity  complained  of  was,  that  the  Rules  to 
plead  were  given  before  Notice  of  the  Declarations  being  left  in  the 
Office  were  ferved  upon  Defendants,  the  Appearances  having  beea 
entered  by  Plaintiff,  and  the  Proceeding  upon  the  AA  of  Parliament. 
It  appeared  tiiat  Plaintiffs  Attorney  finding  his  Miftake  waived  his 
Judgments,  ftruck  out  the  old,  and  gave  new  Rules  to  plead,  and 
after  they  were  expired,  (igned  Judgments  again ;  and  the  Queftion 
was,  Whether  he  could  do  fo  without  Leave  of  the  Court.  Per  Cur*: 
It  is  only  one  bntry  upon  Record  in  each  Caufe^  and  the  former 
Judgments  appear  by  the  Prothonotary's  Book  to  be  iigned  b]i^ 
Miftake,  and  the  latter  are  regular,  fyre  for  Plaintiff i  Skinner  (0^ 
Defendant. 


Hrzj 
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Bray  againji  Booth. 

DEFENDANT  pleaded  a  Tender,  but  brought  no  Money 
into  Court ;  gave  a  Rule  to  reply,  and  for  want  of  a  Replica- 
tion  figned  a  Non-pros,  Plaintiff  looked  upon  the  Plea  as  a  Nullity, 
the  Money  not  being  brought  into  Court,  and  figned  Judgment  af- 
ter the  Non-pros  obtained,  and  now  moved  to  fet  afide  the  Non-pros* 
Defendant  moved  to  fet  afide  the  Judgment,  infifting  that  Plaintiff 
could  not  regularly  fign  Judgment  till  the  Non-pros  wzs  fet  afide; 
and  of  that  Opinion  was  Sir  George  Cooke^  but  the  two  other  Pro- 
thonotaries  reported  the  Prafiice  contrary  j  and  the  Court  was  of 
Opinion  that  the  Non-pros  not  being  rightly  obtained.  Plaintiff  might 
proceed  in  the  fame  Manner  as  he  might  have  done  in  cafe  fuch 
Non-pros  was  not  figned ;  and  confequently  the  Judgment  is  r^u- 
lar  and  muft  ftand ;  and  the  Non-pros  being  irregular  muft  be  fet 
afide,     Clyde  for  Defendant;  ff^right  for  Plaintiff. 


A' 


Lane  againji  Smith.     Mich.    lo  Geo.  2. 

F  T  E  R  Defendant  had  procured  Time  to  plead  by  a  Judge's 
^  j^  Order,  pleading  an  iffuable  Plea,  he  pleaded  a  Tender  as  to 
Part,  and  Non  ajfumpftt  as  to  the  Refidue.  Plaintiff  looked  upon  the 
Plea  as  a  Nullity,  and  figned  Judgment.  It  was  urged  that  Plaintiff 
had  taken  the  Plea  out  of  the  Office,  which  was  an  Acceptance  of 
it ;  but  per  Cur\  the  Plea  is  a  Nullity,  and  Judgment  is  regular. 
Skinner  for  Defendant  j  Agar  for  Plaintiff. 


Whitehead  ^2:^t2/^  Shaw.  The  fame /jj:^/;?^  Whitfield. 


A 


Judge's  Summons  for  Time  to  plead  was  taken  out  and  fcrved 
jL  ju  after  the  Rule  for  pleading  expired,  notwithftanding  which 
Plaintiff's  Attorney  figned  Judgment,  which  was  held  to  be  regular. 
A  Judge's  Summons  regularly  obtained  is  a  Stay  of  Proceedings  till 
difcharged,  or  other  Order  made  thereupon ;  but  it  is  an  Abufe 
upon  the  Judge  to  apply  for  his  Summons  after  Rule  to  plead  ex- 
pired,  when  no  Summons  ought  to  te  granted;  and  therefore  this 
Summons  unduly  obtained  is  no  Stay  of  Proceedings.     Wright  for 

Plaintiffs  Booth  for  Defendant. 

Xicaver 
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Leaver  againji  Witcher.     Hil.  lo  Geo.  2. 

PLaintiff  having  regularly  figned  Juilgment,  Defendant  obtained 
a  Rule  tofet  it  afide  on  Payment  of  Cofts,  pleading  an  iffuable 
Plea,  tS<.  Defendant  afterwards  pleaded  the  Statute  of  Limitation, ' 
and  Plaintiff  moved  to  fet  the  Plea  afide.  A  Rule  was  granted  to 
ihew  Caufe,  and  made  abfolute.  The  Court  never  give  Leave  to 
plead  this  Plea  after  a  regular  Judgment  figned.  Defendant  muft  be 
bound  to  plead  the  General  Iflfue,  unlefs  in  Cafe  of  a  foir  and  honeft 
Defence,  where  a  Juftification  is  abfolutely  necefiary.  Hawkins  and 
Wright  for  Plaintiff;  Draper  for  Defendant. 

Rolt  againji  Way.     Eafter  10  Geo.  2. 

PLaintiff's  Attorney  fent  a  Copy  of  the  Iflue  to  the  Chambers  of 
Defendant's  Attorney  in  Qiffhrd's  Inn^  on  a  Friday^  when  De- 
fendant's Attorney  and  his  Clerk  were  in  Southwark  attending  the 
MarjhaTs  Court.  The  Porter  of  the  Inn  was  left  in  the  Chambers, 
to  whom  the  Iffue-Book  was  tendered,  and  the  Money  charged 
thereon  demanded,  and  he  not  paying  the  fame.  Judgment  was  fign- 
ed, which  was  held  regular,  but  was  fet  afide  on  Payment  of  Cofb, 
Gfr.  Attornies  muft  leave  proper  Perfons  at  their  Chambers  to  do 
their  Bufincfs  in  their  Abfencc,  Skinner  for  Defendant  i  Comyns  for 
Plaintiff. 

Fen,  on  the  Demife  of  Sawell,  againji ]o\ly  and  others. 

In  Eje^ment.  T^Efendants  appeared,  pleaded  and  entered  into  the 
JL/  common  Rule  by  Confent,  but  their  Attorney 
negleding  to  pay  for  the  Iffue-Book,  Judgment  was  figned  againft 
Den  the  Cafual  £je£tor.  This  Judgment  was  fet  afide  as  irregular. 
Plaintiff  might  have  figned  Judgment  againft  Defendants,  who  had 
appeared,  for  Non-payment  of  the  Money  for  the  Iffue-Book,  but 
.not  againft  the  Cafual  Eje^or.  ChappU  and  Urlin  for  Defendant  2 
Pri/w  for  Plaintiff.      . 


OttiweU 
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OttiwcU  againjl  P'Acth.    Trin.  lo  &  1 1  Geo.  2. 

AFTER  Rule  to  plead  expired.  Defendant  obtained  and  fenred 
a  Judge's  Summons  for  Time  to  plead.  Plaiotif*$  Attorne/ 
iiotwidiftanding  the  Summonai  figned  Judgment.  Oefetidauit  mov«d 
to  fet  afide  the  Judgment,  and  oil  ibewing  Caufe  the  Court  held  the 
Judgment  to  be  regular.  A  Summons  fpr  Time  after  Rule  to  plead 
expired  is  not  a  Superftdias  or  Suy  of  Proceedings.  The  Judge 
ivas  impofed  upon,  he  would  not  have  granted  the  Summons,  bad 
he  known  the  Rule  was  out.  The  Judgment  is  regular,  but  wiv 
fet  afide  on  Payment  of  Cofts,  pleading  the  General  liSie,  and  talcing 
Ibort  Notice  of  Trial.    Price  for  Defendant ;  Belfiild  for  Plaintiff. 


Simpfon  againjl  Daffield^  Adminiflrator^  on  BqiuL 
Mich.  1 1  Geo.  2. 

DEcIaration  was  delivered  with  Blanks,  and  Rule  to  plead  girtn 
O&obir  24.  The  26tb  Blanks  were  filled  up^  and  Defendant 
at  the  (ame  Time  demanded  Oyer  of  the  Bond.  The  27th  at  Eight 
in  the  Evening  Oyer  was  given,  and  Plea  demanded,  and  28th  Ju(^- 
ment  was  figned,  which  was  hdd  irregular,  and  fet  afide.  Defi»- 
dant  ought  to  have  the  fame  Time  to  plead  after  Oyer  given  as  rer 
mained  unexpired  of  the  Rule  to  plead  at  the  Time  of  Oyer  deoiand* 
cd.    Agar  for  Defendant ;  Skinntr  for  Plaintiff. 

Lovel  againjl  Dyer. 

DE&ndanit  before  laft  Affixes  obtained  a  Judge's  Order  for  Time 
to  plead,  pleading  an  ifluable  Plea,  and  taking  fliort  Nodce  of 
Trial,  but  did  not  plc^d  to  Iffue,  and  for  want  thereof  Plaintiff 
iigned  Judgment.  Defendant  moved  to  fet  afide  the  Judgment 
pleading  to  Iflue,  and  paying  Cofts,  and  obtained  a  Rule  to  fhew 
Cauie,  which  was  diicharged,  Plaintiff  having  loft  the  Beoefit  of4aft 
Afiizes.    Draper  for  Plaintiffs  Gapper  for  Defendaat. 


Cravea 
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Craven  againfi  Hanley. 

THIS  was  an  A£Hon  of  Trefpafs,  whereto  Defendant  jdcaded  ft 
bad  Juftification.  Plaintiff  took  Iflue,  and  Defendant  obtain* 
ed  a  Vcrdift.  Plaintiff  mored  an  Arrcft  of  Judgment,  and  the 
Court  heard  Counfel  on  both  Sides  feveral  Times,  and  tooic  Time 
to  confider,  and  in  Eajier  Term  laft  made  a  Rule  to  ftay  the  Entiy 
of  Judgment  on  Defendant's  Verdid,  and  that  Plaintiff  fliould 
have  Leave  to  fign  Judgment,  the  Tre(pafs  being  confefled  by  the 
Plea.  Pending  the  Coniideration  of  the  Court,  Defendant  died,  and 
laft  Term  Plaintiff  obtained  a  Rule  for  Defendant's  Executor  to 
ihew  Caufe  why  he  (hould  not  enter  Judgment  nunc  pro  tunc^  which 
Rule  was  made  abfolute.  It  was  urged  for  Defendant's  Executor, 
that  Plaintiff  hath  delayed  himfelf.  He  was  to  blame  in  joining  an 
immaterial  Iffue ;  but  per  Cur^j  the  Party  muft  noi  fuffer  by  the 
Court's  taking  Time  to  confider.  Eyre  <br  Plaintiff;  Porter  for 
Executor  of  Defendant.  Bailer  againft  Delander^  Trin.  i  Geo.  in 
B.  R.  Taylor  againft  Mathews^  HiL  %  Geo.  in  B.  R. 


Browne  againfi  Godfrey. 

DEfendant's  Attorney  took  out  a  Siynmons  from  Mr.  J«ftice 
Fortifiue  for  Time  to  piead  in  the  Beginning  cf  Trinity  Va^ . 
cation  laft,  and  attended  thereon.  Plaintiff^s  Attorney  did  not  at- 
tend, and  before  the  Summons  was  renewed  or  difcharged  figaed 
Judgment.  Defendant's  Attorney  offered  to  plead  iffuably,  and  take 
Notice  of  Trial  Time  enough  for  Plaintiff  to  have  tried  his  Caufe 
at  laft  Affixes  $  but  Plaintiff  refufed  to  accept  the  Plea,  and  infifted 
on  his  Judgment.  Per  Cur':  The  Judgment  figned  without  dif- 
charging  the  Summons  is  irregular,  and  OHift  be  fee  afide,  Eyrt  for 
Defendants  Parker  for  Plaintiff. 


Grimes  againfi  Cleaver. 

HELD  per  Cur'j  that  though  Judgment  be  irregular.  Defendant 
cannot  move  to  fet  it  afide,  unlefs  the  Motion  be  made  two 
Days  before  the  Day  appointed  for  the  Execution  of  the  Writ  of  In* 

quiry 
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quiry  of  Damages,  (according  to  the  Report  of  Prothonotary  Ticm^ 
fon^  who  quoted  Smith  againft  Jenisy  HiL  5.  Geo.  2. )  the  Irregu- 
larity complained  of  being  a  D^TeS  in  the  Notice  of  Declaration 
ferved  on  Defendant^  after  Appearance  entered  by  Plaihtiff  accord- 
ing to  the  Statute. 

If  the  Irregularity  be  in  the  Notice  fubfcribed  to  the  Copy  of  Pro- 
cefs»  the  Motion  muft  be  made  before  Judgment  figned ;  if  in  the 
Notice  of  Declaration,  two  Days  before  the  Time  appointed  for  the 
Execution  of  the  Writ  of  Inquiry, 


Prudhoe  againft  Armftrong^    Hil.  1 1  Geo.  2. 

DEfendant  prevailed  to  fet  aflde  a  regular  Judgment  on  Payment 
of  Cofts  ;  and  preiTed  to  be  let  in  to  plead  a  Special  Juftifica- 
tion ;  but  Plaintiff  having  been  delayed  an  Ai&zeS)  the  Court  con- 
fined Defendant  to  plead  the  General  liTue. 


Roundell  againft  Powell. 

T^OO  TL  E  moved  for  Leave  to  enter  Judgment  upon  an  old  War- 
"^^  rant  of  Attorney,  on  Affidavit  that  Defendant,  who  refidcd  at 
Jamaica^  was  living  and  in^ood  Health,  and  had  been  feen  and  con- 
verfed  with  there  by  the  Perfon  who  made  the  Affidavit  on  13th  Sep^ 
tember  laft.  He  failed  from  Jamaica  very  foon  afterwards,  and  ar- 
rived at  London  15th  January  following.    Motion  was  granted. 


Wallace  againft  Willington. 

OTILLINGFLEETy  Agent  for  TVorrall^  PlaintifF's  Attor- 
ney,  gave  JVilmot^  Defendant's  Agent,  Time  to  plead;  after 
which  Worrall  comes  to  Town  himfelf,  calls  upon  Wilmotfot  a  Plea, 
and  for  want  thereof  figns  Judgment  before  the  Time  given  by 
Stilling  fleet  was  ei^pired.  This  Judgment  was  held  irregular,  and 
fet  afide ;  all  Matters  of  this  Sort  are  to  be  tranfa£led  by  the  Agents 
in  Town,  and  not  by  Country  Attornies.  Booth  for  Defendant; 
B/Vf*  for  Plaintiff. 

Stafford 


Stafibrd  againjl  Little. 

THIS  was  an  Adion  upon  the  Cafe  on  a  Promiflbiy  Note^ 
whereto  Defendant  pleaded  Nil  debet -^  Plaintiff  looked  on  d&e 
Plea  as  a  Nullityi  and  figned  Judgment  for  want  of  a  Fiea$  which 
the  Court  held  to  be  regular* 

Evans  againfi  Tillatn. 

/^Afiai  ref  OaaV  Hilar\  Declaration  left  in  the  Office  Janu^ 
ary  23,  and  Rule  to  plead  given ;  the  30th  Plaintiff  entered  Ap- 
pearance by  Affidavit,  and  31ft  figned  Judgment.  The  Obje^^n 
to  the  Regularity  of  the  Judgment  was,  that  no  Indorfement  was 
made  on  the  Copy  of  ihe  Declaration  left  in  the' Office,  fignifying 
that  it  was  left  conditionally!  or  Jk  bine  effi.  Judgment  fet  afide 
without  Cofts. 

Ofbornc  againji  Haddock*  Bailer  1 1  Geo,  2, 

MOTION  made  by  Shnner  ligainft  judgment  for  Plaintiff 
upon  the  Iffue  of  Nul  tiel  Record.  The  Cafe  was  Plaintiff 
liad  miftidcen  Commorancj  in  his  Declaration:  Defendant  bad  plead* 
ed  in  Abatement,  and  annexed  Affidavit  of  the  Truth  of  his  Plea, 
Plaintiff  brought  a  new  Adion,  and  Defendant  pleaded  the  former 
ASion  depending,  upon  which  Plaintiff  of  his  own  Head,  without 
Leave  of  the  Courti  entered  a  Nil  capiat  per  bnve.  The  Officers 
were  afked  their  Opinions,  who  all  agreed  it  to  be  conftant  Pradice^ 
and  the  Court  allowed  it :  But  dien  anod&er  Qj^^^n  arofe,  Whe^ 
tber  Plaintiff  could  have  made  (och  an  Entry  in  Cafe  die  firft  Plea 
had  not  been  in  Abatement.  Berrett  and  Tb'mfin  fajd  it  was  con- 
fined to  Abatement  i  but  Qeolie  thought  it  might  be  in  all  Cafes» 
The  Court  faid  it  was  impoffible  to  be  fo,  and  he)d  it  confined  to 
Abatement*  Skinner  and  Agar  for  Defendant  |  Draper  for  Plaintiff. 


Tte 


25S  Juogmenttf. 

The  King  againji  Firebrace,  Bart,  and  others,  in  De- 
ceit, for  fuffering  a  Common  Recovery  of  Lands 
in  Havering  atte-bower  Com'  Effex,  being  Ancient 
Demefne,  whereof  the  King  is  now  feifed.  Mich. 
12  Geo.  2. 

DEfendants  confcfs  the  Aflion,  and  the  King's  Attorney  re- 
mits the  Damages,  and  prays  Judgment,  as  appears  by  the 
Record  now  read.  Comyns  moved  ex  parte  Regis  for  Judgment^ 
and  the  Court  gave  Judgment  Niji  Caufa ;  and  no  Caufe  being 
fhewn,  Judgment  was  entered.  The  fame  Cafe  Mich,  3  Geo.  2.  The 
King  againft  Cowans. 

Darlow  againji  the  late  Duke  of  Wharton.   Hil.  12. 

Geo.  2. 

MOTION  by  Agar  to*  enter  Satis&iStion  on  the  Record  of 
Judgment  in  PlaintifPs  Name,  nunc  pro  tuncy  PlaintifFbeing 
dead,  after  executing  a  Warrant  of  Attorney  to  acknowledge  Satis* 
£i£tion,  and  his  Admtniflrator  become  Lunatick,  as  appeared  by  the 
Affidavit  of  a  Phyfician,  who  attended  her.  The  Court  made  a 
Rule  upon  the  late  Duke's  Troftees  to  (hew  Caufe,  which  on  Affi- 
davit of  Service  was  made  abfolute. 


The  King  againji  Willis, 

DEfcndant  was  reported  to  have  fully  anfwcred  fome  of  the  In- 
terrogatories, and  to  be  in  Contempt  as  to  others  \  and  being 
brought  into  Court  to  receive  Judgment,  the  Queftion  was,  Whether 
all  the  Affidavits  in  a  Caufe,  Lane  againft  JoneSy  containing  the 
whole  Charge  againft  Defendant,  ought  to  be  now  read,  or  only  fuch 
of  them  as  relate  to  that  Part  of  the  Charge,  which  Defendant,  on 
his  Examination,  hath  not  fully  anfwered.  The  three  Prothonota*- 
ries  reported,  that  Defendant  being  in  Contempt,  his  Examination 
goes  for  nothing,  and  Affidavits  containing  the  whole  Charge  were 
read, 
'    •  Webb, 
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Webb,  Adminiftrator  of  Ruflcll,  againji  Spurrell; 
Eafter  12  Geo,  2. 

THIS  was  an  Action  of  Debt  on  Judgment,  and  tTul  tiel  Rm^ 
cord  pleaded.  The  Cafe  was,  Adtion  between  J^^//  againft 
Spurrellulcd  Trin.  lO  G0O,  •2»  1736,  and  final  Judgment  figned  oa 
the  Poflea  that  Vacation^  viz*  OQober  19,  when  thc.E^ia  was  taken 
away  by  PlaintifPs  Attorney,  and,  not  bf ought  back  to  the  Ofiice  to 
have  the  Judgment  entered  'till  a  few  Days  before  the  Motion.*,  It 
appeared  by  Affidavit,  that  Rujfell  died  in  jfuguff  1^736.  ,And  Drapfr 
for  Defendant  moved  upon  Stat.  18  Can  2.  cap,  8.  to  ftay  the  Entry 
of  Judgment,  Plaintiit^s  Reprefentative  being  bqui)d  by  the  faid  $U« 
tute  to  enter  it  within  two  Terms  after  PlaintifPs  Death,  ai}d  this 
Judgment  is  not  entered  yet.  Rule  obtained  to  (hew  Caufe.  Prime 
for  Plaintiff  urged,  that  the  Fee  to  the  Clerk  of  ihe  Judgments  for 
entering  Judgment  was  paid  at  the  Time  of  figning,  and  the  Party 
may  have  the  Entry  made  at  any  Time ;  that  the  Judgment  mud  be 
looked  upon  as  a^ually  entered  from  the  Time  of  Signing*'  The 
Rule  enlarged*  Per  Cur* :  This  Pra6lice  may  be  of  dangerous 
Confequence.  Purchafers,  is'r.  fhould  not  be  put  to  fearch  Proth<v 
notaries  Books  for  Minutes  of  Judgments  ftgned,  it  ought  to  be  fuf- 
ficient  for  them  to  have  Recourfe  to  the  Record.  Let  a  General 
Rule  be  drawn  up,  that  after  the  firft  Day  of  next  Term  all  Po/leas 
and  Inquifitions,  whereon  final  Judgments  are  figned,  be  left  with 
the  Prothonotaries  in  order  that  the  Judgments  may  be  immediately 
entered. 


Turner  againji  Williams* 

DEfendant  pleaded  by  an  Attorney  of  another  Court,  and  Plain* 
tiff  looking  upon  the  Plea  as  a  Nullity^  fign'd  Judgment, 
which  was  held  to  be  regular  ^  and  the  Rule  to  (hew  Caufe  why  the 
Judgment  fhould  not  be  fet  afide  was  difcharged.  BelfiM  fox  Plain- 
tiff  i  i/i7)Wtfr</ for  Defendant. 


S  Z  Wentwortb, 
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Wcntworth^  Bart,  againft  Huftlcr,  Widow.  Trin.  13 

Geo.  2. 

tn  IP^/.T^  LatBtiff  gave  a  common  Rule  to  plead,  and  at  the  Ex- 
XT  piration  thereof,  without  giving  a  peremptory  Rule^ 
%gned  Judgment.  Defendant  moved  to  fet  the  Judgment  afide,  in- 
iifting  that  a  peremptory  Rule  ou^t  to  have  been  given  as  in  a  Real 
'Adion;  and  of  this  Opinioa  were  the  Court.  The  Place  wafted, 
«  well  as  Damages,  being  to  be  recovered  in  the  Adion  by  die  Sta- 
tute of  Glouc\  tap.  5«  In  Mixed  AAions  a  peremptory  Rule  is  ne-» 
Vceffiiry,  as  wdl  as  in  Real  Adions  (except  Replevin)  and  the  Judg- 
ment was  fet  aCde  without  Cofts.  Draper  for  Tenant  j  Skinner  for 
Demandant. 


Crufc  agaittji  Williams,  Adminiftrator.  Hil.  1 3  Geo.  2. 

A  Regular  Judgment  was  fet  alide  upon  Payment  of  Coft?, 
(Plaintiff  not  having  been  delayed  of  a  Trial)  and  pleading 
Tline  admniftravity  which  (Defendant  being  an  Adminiftrator) 
was  deemed  as  the  General  liTue.  Hujfej  for  Defendant ;  Belfield 
ibr  Plainti£ 

Curd  againjl  Eafbnead. 

In  E)iRmenUf^  A  U  S  E  tried  at  Summer  Affixes,  1739,  in  Kentj 
VJV  On.  27  uk.  Defendant  allowed  a  Writ  of  Error, 
and  ferved  PlaintifPs  Attorney  wjth  Notice  of  the  Allowance.  Writ 
of  Error  returnable  15  Martini.  Judgment  not  iigned  till  after  the 
Return,  viz.  Dec.  46.  and  then  Plaintiff  takes  PofTeffion.  The  Writ 
of  Habere  facias  t^ffeffimem  was  held  to  be  irregular,  and  was  iet 
afide,  and  PofTeffion  ordered  to  be  reflored.  PlaintifPs  Attorney  or- 
flef ed  to  pay  Cofts,  and  by  Confentno  Adion  to  be  brought;  the 
Judgment  being  of  Muhaebnai  Term  is  affe£kd  by  the  Writ  of 
Error.    Eye  for  Plaintiff;  Agar  for  Defendant, 


Webb 


Webb  againjl  SpurrcU.     Trinity  13  &  14  Geo.  2.  ^^^  r^j^^^iU^ 

PLaintifF  recovered  a  Verdift,  and  after  the  Trial,  and  before  ^ 

Final  Judgment  figned,  died  imeftate.  PlaintifPs  Admiiii* 
ftrator  caufed  Final  Judgment  to  be  figned  19th  Offoiir  1736,  which 
was  within  two  Terms  after  the  Verdict,  but  the  Roll  was  not  brought 
into  the  Office,  nor  entered  upon  Record ;  after  the  two  Termi 
lapfed.  Defendant  left  a  Caveat  with  the  Clerk  of  Effoigns,  againft 
receiving  this  Roll ;  and  an  A&ion  of  Debt  beirig  brought  by  Plain* 
tiflPs  Adminiftrator  on  the  Judgment,  Draptr  for  Defendant  moved 
to  ftay  the  Entry  of  Judgment,  the  fame  not  having  been  entere4 
within  two  Terms,  according  to  the  Statute  17  Car*  2.  cap.  8.  and 
obtained  a  Rule  to  (hew  Caufe ;  which  upon  hearing  Prhm  for  the 
Plaintiff,  was  difcharged,  without  Cofts  oa  either  Side.  Per  Cur^  : 
The  PrafUce  of  not  bringing  Rolls  into  the  Office  within  due  Time 
i^  very  inconvenient,  and  muft  be  remedied  by  a  new  General  Rulew 
In  this  Cafe,  the  figning  muft  be  confidered  as  the  Entry ;  the  Fee 
for  entering  the  Final  Judgment  was  paid  to  the  Clerk  of  the  Judg- 
ments at  the  Time  it  was  figned ;  the  Roll  muft  be  received  and 
filed  nunc  pre  tunc. 


Wait,  an  Attorney,  againft  Garth, 

Judgment  was  figned  of  Hilary  Term  1733,  but,  by  Omiffion  of 
PlaintiFs  Agent,  the  Roll  was  not  doquetted  and  carried 
into  the  Office  till  29  June  1737 ;  and  the  true  Day  of  doquetdng 
was  marked  upon  the  Doquet  by  the  Clerk  of  the  Eflbigns.  Mbur^ 
who  pretended  to  be  a  Purchafor  of  Defendant's  Eftate  for  a  valuable 
Confideration,  on  19  Jan.  1736)  without  Notice  of  this  Judgment^ 
moved,  and  had  a  Rule  for  Plaintiff  to  fhew  Caufe  why  the  Doquet 
Oipuld  not  be  fet  afide  as  void  by  the  Statute  j^l^  sJV.^  M.  cap. 
20,  Upon  (hewing  Caufe  it  appeared,  that  the  Judgment  was  for  a 
Debt  binafitty  and  that  the  Roll  was  accidentally  miflaid,  and  omitted 
to  be  carried  in,  the  true  Time  of  doquetting  appeared  to  be  plainly 
and  fairly  entered,  without  Fraud ;  and  an  Elegit  upon  this  Judg- 
ment appeared  to  be  executed  in  1735 ;  and  that  Aftlner  had  Notice 
thereof^  who  feemed,  upon  the  Affidavits,  to  be  a  colourable  Purchafor 
to  affiift  Defendant.    Per  Cur* :  The  true  Time  of  doquetting  not 

S  3  being 
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being  concealed,  and  no  Fraud  appearing  on  the  Part  of  the  Plaintiff, 
.We  will  not  interpofe ;  Mtlmr  may. bring  his  Ejedment,  and  take 
what  Advantage  he  can.  It  appeared  that  Aftlner  had  not  made  any 
Search  for  Judgments  againft  Defendant  till  after  hisPurchafe.  Tho 
Rule  was  difcharged.  Prttm  and  BootU  for  PiaintifF;  Birch  and 
Jgar  for  Milner. 

'  Note  J  Miiner  having  brought  his  Ejeftment  before  this  Motion 
came  on,  the  Caufe  was  tried  at  Tork  at  the  Summer  Affixes  1740, 
before  Mr.  Juilice  Parker ;  when  Wait^  who  was  in  Pofleffion,  fet 
lip  the  above  judgment,  in  Oppofition  to  Afilner's  Tide  5  but  MiU 
ner  proving,  by  the  Clerk  to  the  Clerk  of  the  Eflbigns,  that  the 
Judgment- Roll  was  not  carried  in  to  the  Clerk  of  the  Eflbigns  and 
doquetted  till  29th  June  1737)  2nd  the  Purchafe-Deeds  being  exe- 
cuted 1 8th  &  19th  January  1736,  the  Judge  of  Affizes  determined, 
That  the  Judgment,  by  Reafon  of  it's  not  being  doquetted  antece- 
dent to  the  Purchafe-Deeds,  was  no  Bar  to  A£iner'$  Title :  There- 
fore, a  VxrdiSt  was  found  for  Plaintiff, 


•    Fowler  againft  Whadcock,     Eafter  14  Geo,  2. 

A  Rule  was  obtained  by  Plaintiff  to  (hew  Caufe  why  Judgment 
(hould  not  be  entered  nunc  pro  tunc.  The  Caufe  was  tried  in 
London  at  the  Sitting  after  Trinity  Term  7  fcf  8  Geo.  2.  Defend- 
ant filed  a  Bill  in  Chancery,  and  got  an  Injunflion,  which  was  dif- 
folved  I gth' May  1740,  and  then  Search  was  made  among  Higham 
the  late  Affociate*s  Papers,  but  the  Po/lea  could  not  be  then  found. 
7.1^  June  1740  Defendant  died.  It  appeared  that  the  Bill  in  Chan- 
cery was  brought  in  1733,  and  the  Anfwer  did  not  come  in  till 
1738,  and  a  further  Anfwer  not  till  1739.  Per  Cur*:  By  the  Sta- 
tute 17  Car,  2.  cap.  8.  Judgment  may  be  entered  within  two  Terms 
after,  the  Verdiift,  and  the  Death  of  the  Party  between  the  Verdid 
and  Judgment  (hall  not  be  affigned  for  Error ;  but  this  Cafe  is  not 
within  that  Statute  ;  and  the  Delay  is  purely  the  PlaintifPs,  and  not 
eccafion^  by  the  Court.  Let  the  Rule  be  difcharged.  Draper  for 
Humphry  fVhadcock^  Heir  and  Executor  of  Defendant  j  Bootk  for 
Plaintiff* 


Gardner 
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Gardner  againji  Goodall. 

Judgment  was  (igned  for  Want  of  paying  for  the  Iflue^-Book,  and 
Defendant  had  a  Rule  to  (hew  Caufe  why  the  Judgment  ihould 
not  be  fet  aflde.  Upon  (hewing  Caufe  it  appeared^  that  PlaintifFhad 
charged  and  demanded  for  the  Ifiiie-Book  6  x.  %d,  '\nore  than  was 
due.  The  Court  were  clearly  of  Opinion,  that  the  old  Doflrinei 
that  Defendants  muft  pay  whatever  was  demanded 'for  Paper-Boolc9, 
ought  to  be  exploded ;  it  is  fufKcient  if  they  are  ready  to  pay  what 
is  due.  Let  the  Judgment  be  fet  afide,  without  Cofts,  Defendant 
taking  fliort  Notice  of  Trial  for  the  third  Sitting.  Vrlin  for  D«- 
fcndant;  £f^<f/J  for  Plaintiff. 


WagftafFe  againji  Long,  an  Attorney.     Mich.   15 

Geo.  2. 

DEfendant,  bound  by  a  Judge's  Order  to  plead  an  iffuable  Plea, 
pleaded  that  Plaintiff  was  an  Infant,  and  ought  to.  fue  by 
Prochien  Amy^  and  not  by  Attorney.  Plaintiff  looked  upon  this  Plea 
as  a  Nullity,  and  figned  Judgment.  Hayward^  for  Defendant,  moved 
to  fet  the  Judgment  afide.  But  the  Court  refufed  to  make  any  Rule, 
being  of  Opinion  that  this  is  a  Plea  in  Abatement,  and  confequently 
null  and  void.  The  Judgment  is  regular,  and  Plaintiff  was  not 
obliged  to  apply  to  the  Court  to  fet  afide  the  Plea,  An  iiCiable  Pka 
is  a  Plea  in  chief,  upon  which  Plaintiff  may  take  Iffue. 


Longman  againji  Rogers, 

THIS  was  an  Adion  of  Debt  on  Bond.  Defendant  craved 
Oyer  and  a  Copy  of  the  Bond  and  Condition,  and  had  the 
lame,  but  without  the  Witneffes  Names,  or  a  Copy  of  an  Agree- 
ment fubfcribed  to  the  Condition.  Plaintiff  figned  Judgment  for 
Want  of  a  Plea,  and  Defendant  moved  to  fet  the  fame  afide  j  infift- 
ing,  that  he  was  intitled  to  a  more  perfeft  Copy,  with  Witneffes 
Names,  i^c.  The  Pradice  was  reported  to  be,  that  Defendant  was 
intitled  to  Oyer  of  no  more  than  the  Bond  and  Condition,  and  not 
the  Witiieflcs  Names,  Vc.  But  per  Oir* :  That  Pradice  is  unrea* 
fonable,  and  muft  be  altered.    After  a  Profert  of  a  Deed^  ic  is  con- 

S  4  fidered 
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fidered  is  in  CotUt^  and  It  may  be  material  for  the  Party's  Defence 
to  infpcft  the  fame^  and  take  a  Copy  of  the  Whole,  with  Witncffes 
Names,  and  all  Memorandums  fubfcribed  or  tndorfed,  which  he  has 
a  Right  to.  Anciently  the  Wiinefles  were  Parties  to  the  Deed,  and 
were  incorporated  with  the  Jury  to  try  the  Deed,  Let  the  Judg« 
nent  be  fet  afidc,  without  Cofis.  Let  Defendant  have  a  Compleat . 
Oyer,'  and  a  Copy  of  the  Deed  and  Witnefles,  fJc.  and  plead  an 
HTuable  Flea.  It  was  objeded,  that  MltM^  Defendant's  Attorney, 
who  figned  die  Notice  of  Motion,  was  a  Prifoner  in  the  F/eetj  and 
confequendy  the  Notice,  &c*  void.  But  per  Cur' :  The  late  Ad  of 
Parliament  difqualifying  Attornies  who  are  Prifoners  from  pradifing, 
relates  only  to  profecuting,  and  not  to  defending  Suits,  H^piiu  for 
Defendant;  5i(/»if^r  for  Plaintiff, 


Buckle  agasnji  Lucas»  Adminiftrator. 

Judgment  was  figned  as  quickly  as  could  be,  and  ftri£l1y  regular, 
but  was  fet  afide  on  Payment  of  Cofts ;  and  Defendant  had  Leave 
to  plead  two  Bonds,  and  Plene  adminiftr^vit  prater.  Draper  for  De- 
fendant $  Prime  for  Plaintiff. 


'  Hopkins  againji  Knapp»  an  Attorney. 

THIS  was  an  Adion't>n  the  Cafe  fuper  ^umpti$n\  and  after 
Iffue  joined  on  Nul  tiel  Record^  Plaintiff's  Attorney  delivered 
the  Book,  and  gave  Defendant  a  Day  to  bring  into  Court  the  Re- 
cord by  him  averred,  (vt%.)  Monday  next  after  eight  Days  of  St. 
Martin  \  and  the  Record  not  being  brought  in  that  Day,  Plaintiff 
drew  up  a  Rule  for  Judgment,  unlefs  Caufe,  on  Wednefday  next^' 
figned  Judgment,  and  executed  a  Writ  of  Inquiry  of  Damages.  De- 
fendant objected  to  the  Judgment,  that  the  Rule  fliould  have  been, 
unlefs  Caufe  within  four  Days,  and  not  for  a  ihorter  Time.  Per 
Cur* :  Where  the  Judgment  is  final,  the  Rule  fliould  be,  unlefs  Caufe 
within  four  Days,  that  Defendant  may  have  that  Time  to  move  in 
Arreft  of  Judgment  j  but  where  the  Judgment  is  interlocutory,  (as 
in  this  Cafe}  that  Reafon  fails,  and  there  is  no  Occafion  for  a  four 
Days  Rule ;  becaufe  Defendant  may  move  in  Arreft  of  Judgment 
after  the  Inquiry  executed.  Where  the  Proceeding  is  by  Original, 
and  a  general  Return  Day  is  given  to  bripg  in  this  Record,^  the  De- 
fendant 
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fendant  ought  to  be  called  to  bring  in  the  Record  at  die  Rifing  of 
the  Court  that  Day ;  and  if  he  fail,  the  Rule  for  Judgment  fhould 
be,  unlefs  Caufe  on  the  Appearance  Day  of  that  general  Return,  and 
the  Record  may  be  brought  in  on  that^  or  any  intervening  Day ;  but 
here,  where  the  Proceeding  is  by  Bill  againft  an  Attorney,  and  the 
Day  given  to  bring  in  the  Record  is  a  Day  certain,  the  Record  can* 
not  be  brought  in  after  that  Day ;  but  on  that  Day^  at  the  Rifing  of 
the  Court,  Defendant  ought  to  be  called  to  bring  in  the  Records  and 
if  he  fiul,  the  Court  will  appoint  the  Day  to  be  inferted  in  the  Rule 
for  Judgment  Nifi  Caufa*  The  Rule  drawn  up  for  Judgment  Nifi 
was  held  good,  and  the  Objedion  to  the  Judgment  over-ruled. 

Defendant  objeded  to  the  Writ  of  Inquiry,  that  it  was  executed 
€XL  lefs  than  fourteen  Days  Notice,  though  he  lived  above  forty 
Miles  from  London ;  and  this  Obje^ion  being  valid,  the  Inquiry, 
and  Inquifiton  taken  thereon,  were  fet  afide.  Defendant's  being  an 
Attorney,  and  fuppofed  to  be  prefent  in  Court,  makes  no  Difference, 
the  Place  of  his  a£lual  Refidence  being'at  jfbingJ^n^  above  forty  Miles 
from  London^    SJdnmr  for  Defendant  i  BootU  for  Plaintiff* 


Smithfon  againft  Broughton,  an  Attorney.     Trinity 

16  Geo.  2, 

UPON  an  Attendance  of  the  Attornies  on  both  Sides  id  JuHi^ 
a  Judge's  Order  was  made,  by  Confent,  for  nine  Days  Time 
to  plead ;  on  1 2th  June  Defendant  obtained  and  Cbrved  a  Summons 
for  further  Time  to  plead  \  and  after  fuch  Service,  which  was  before 
Noon,  Plaintiff's  Agent  figned  Judgment }  infiiling)  that  the  Sum^ 
mons  for  further  Time,  taken  out  after  the  Expiration  of  the  Time  to 
plead  given  by  the  Order,  was  a  Nullity.  This  Judgment  may  b« 
ftri£Uy  regular ;  but  it  is  quick  Practice  in  Plaintiff's  Agent  The 
Summons  was  ferved  before  he  could  regularly  fign  his  Judgment, 
which  he  could  not  do  till  the  Opening  of  the  Prothonotary  Office, 
in  the  Afternoon  of  the  lath  June.  The  Judgment  was  ordered 
to  be  fet  afide,  and  Defendant  to  plead  an  iiRiable  Plea,  and  take 
Notice  of  Trial  within  Term, 


Northern, 
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Northern,  Adminiftrator,  againft  Oliver. 

ON  the  ift  December  1741  Plaintiff's  Inteftate  died,  and  on  the 
6th  of  fame  December  Interlocutory  Judgment  was  figncd  of 
the  Michaelmai  Term  preceding ;  Defendant  moved  to  fct  afidc  the 
Judgment  and  Ac  fubfequent  Proceeding  by  Seu  fa.  thereupon. 
Upon  flicwing  Caufe,  the  Court  were  of  Opinion,  that  the  Roll 
having  been  filed  before  the  Effoign  Day  of  i//ii7ry  Term,  the  Judg- 
ment is  good  by  Relation,  though  the  Party  was  dead  before  the 
aAual  Signing,  efpecially  as  it  is  only  Interlocutory,  and  no  Day  of 
figning  is  required  to  be  fet  to  it.  Oades  againft  Woodward^  Salk. 
87.  And  the  Rule  to  (hew  Caufe  v^rhy  the  Judgment,  6fr.  fliould 
not  he  fet  afidc,  was  difcharged.  Wynne  for  Defendant  j  Draper  for 
plaintiff. 


Southcrton,  an  Attorney,  againji  Greenfield.     Michi 

16  Geo.  2. 

AFTER  a  Judge's  Order  for  two  Days  further  Time  to  plead, 
Plaintiff,  on  the  third  Day  before  Noon,  figned  Judgment,  ten 
Days  before  the  End  of  laft  Term.  Defendant  did  not  move  then,  nor 
till  after  Delay  of  Trial  in  Middlefex^  and  Writ  of  Inquiry  executed. 
Fer  Cur* :  The  Judge's  Order  is  an  Enlargement  of  the  Time  to 
plead,  and  Judgment  could  not  be  regularly  figned  till  the  Third 
Day  in  the  Afternoon :  But  in  this  Cafe,  Defendant's  Application 
comes  too  late.  The  Rule  to  (hew  Caufe  why  the  Judgment 
(hould  not  be  fet  afide,  was  difcharged.  Prime  for  Plaintiff^  Draper 
for  Defendant. 


Broadbent  againji  Wilks, 

VERDICT  for  Defendant  on  two  Iffues  joined  upon  Not 
guilty,  and  a  Juftification.  By  the  Special  Plea  the  Trefpafs 
was  confeffed ;  Judgment  was  ordered  to  be  entered  for  the  Plain-* 
tiff,  notwithftanding  the  Verdict,  the  Trefpafs  being  confeffed  by 
the  Special  Plea.  The  true  Method  is,  not  to  ftay  the  Entry  of 
Judgment  upon  the  Verdidl  by  Rule,  but  to  enter  the  Verdi<5t  upon 
X  Record, 
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Record,  and  then  Judgment  for  the  Plaintiff,  ncn  ohflante  Veredi^a. 
Prime  and  jfgar  for  Plaintiffs  Booth  for  Defendant. 


Ford  and  Ford  againji  Odam.     Eafter  16  Geo.  2. 

DEfendant^  an  Infant,  put  in  a  Parol  Demurrer,  without  anf 
Affidavit  of  the  Infancy  ;  Plaintiff  looked  upon  it  as  a  Nul- 
lity \  and  figned  Judgment.  The  Court  held  this  to  be  no  Plea, 
cither  in  Bar  or  Abatement,  but  properly  a  Demurrer ;  and  that  an 
Affidavit  is  not  requifite.  The  Judgment  was  fet  afide.  Plaintifis 
may  reply  Full  Age,  if  they  think  fit  Draper  for  Defendant  j  Bel* 
field  {ox  Plaintiffs. 


Gylbert  againji  Gylbert,  In  Debt  on  Bond ;  The  Satne 
againji  The  Same,  in  Cafe. 

DEcIarations  were  delivered,  and  Pleas  demanded,  in  the  Coun- 
try i  and  Oyer  and  a  Copy  of  the  Bond  demanded,  and  a  Copy 
given  there  lafl  Term  ;  and  Judgments  being  figned  for  Want  of 
Pleas,  Defendant  moved  and  obtained  a  Rule  to  (hew  Caufe,  why 
the  Proceedings  (hould  not  be  fct  afide ;  infifting,  that  the  De* 
livery  of  the  Declarations,  Wr,  in  the  Country  were  irregular, 
and  ought  to  have  been  tranfafted  in  Town ;  but  the  Court  held 
otherwife.  It  is  fettled,  that  Notice  of  Trial  and  of  the  Execu- 
tion of  a  Writ  of  Inquiry  of  Damages,  may  be  given  in  the  Coun« 
try.  Every  Thing  that  depends  upon  Praftice  may  be  varied,  but 
not  the  Law.  Defendant's  AttcJrney  accepted  the  Declarations, 
demanded  Oyer  of  the  Bond,  and  was  contented  with  a  Copy  in  the 
Country.  The  Rule  was  difcharged.  Skinner  for  Defendant  j 
Belfiild  for  Plaintiff. 

Hall  againji  Morfe.     Trinity  16  &  17  Geo.  2. 

DEfendant  died  i6th  February^  and  Judgment  figned  the  2ifl; 
PlaintifF  revived  the  Judgment  by  Sci.fa.  againft  Defendant's 
Adminiflrator,  and  after  two  Nichils  returned,  Execution  was  award- 
ed. The  Court  held,  That  all  Judgments  mufl  be  taken  to  be  pro- 
nounccd  in  Term-Time  j  and  that  figning  Judgment  in  the  Vaca- 

tion 
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Goodtltle  againji  Notitle,  on  the  Demife  of  Brymcf 
and  others,  in  Ejedtment.     Eafter  19  Geo.  z. 

THE  Agent  for  the  Tenants  In  Poflei&on  entered  their  Appear** 
ance  with  the  Filazer,  entered  into  the  common  Rule,  and 
fent  a  Note  to  PlaintiflF's  Agent,  That  Defendapts  pleaded  Not 
guilty.  Plaintiff's  Agent  figned  Judgment  for  Want  of  a  Plea  in 
Form.  The  Counfel  for  the  Tenants  fubmitted  to  the  Court,  T{iat 
according  to  Words  of  the  Rule  for  Judgment  againft  the  Cafual 
£je£tor,  unlefs  the  Tenants  appear,  a  new  Declaration  againft  the 
Tenants  fliould  in  Stri&iefs  have  been  delivered  before  a  Plea  in 
Form  could  be  required.  Judgment  fet  afide,  without  Cofts.  Skin-' 
tier  and  WiUes  for  Defendant  j  Prime  and  Booth  for  Plaintiff. 


Savile  againji  Wiltfliire. 

DEfendant  died  20th  Jpril^  on  the  lift  April  Application  was 
made  on  Affidavit  from  EJfe'x^  fworn  19th  Aprils  for  Leave  to 
enter  Judgment  on  an  old  Warrant  of  Attorney;  Rule  made  and 
Judgment  figned  the  21ft  April.  Motion  by  Executors  of  Defend* 
ant  to  fet  afide  the  Judgment.  Defendant  being  dead  before  the 
Rule  n;iade  and  Judgment  figned.  Rule  to  {hew  Caufe.  If  it  had 
appeared  to  the  Court  that  Defendant  was  dead.  Leave  had  not  been 
given  to  enter  Judgment,  but  ^od fieri  non  dehuitfa^um  vaUt,  Here 
is  no  Impofidon  on  the  Court.  No  Difference  between  a  Warrant 
of  Attorney  under  or  above  a  Year  old,  favc  that  if  under.  Judgment 
may  be  entered  without,  if  above,*  not  without  Leave  of  the  Court. 
The  Judgment  when  figned  relates  to  the  Effoign  Day  of  the  prefent 
or  preceding  Term.  Cafes  are  uniform.  The  Court  will  adhere 
to  Fi&ions  and  Relations  when  they  tend  to  promote  Juftice.  The 
old  Pra£tice  is  altered  by  A£t  of  Parliament,  as  to  Lands  only,  wilfa 
Refpe£t  to  the  Time  from  which  Judgments  are  to  affedl  Purchafors. 
Fuller  againft  Jocelin  in  B,  IL  ATicL  4  Geo.  2.  Chauncy  againft 
Neidham^  Viner^  Title  Judgment^  17  Geo.  2.  B.  R. 


Maurice 


Maurice  againft  Engicr.     Mich,  20  Geo.  2. 

DEfendant  obtained  a  Judge's  Order  for  Time  to  plead,  plead- 
ing an  ifTuable  Plea,  rejoining  gratis^  and  taking  Notice  of 
Trial  within  Term.  Defendant  pleaded  accordingly,  and  Plaintiff' 
replied ;  and  then  Defendant,  inftead  of  rejoining,  demurred,  mereljr 
for  Delay.  PlaintiflFnot  having  Time  to  fet  down  the  Demurrer  to 
be  argued  within  Term,  (igned  Judgment.  Defendant  moved  to 
(et  afide  the  Judgment,  and  a  Rule  was  made  to  fhewCaufe.  Upoti 
hearing  Counfcl  on  both  Sides,  the  Court  thought  Defendant's  Prac« 
tice  a  meer  Trick,  and  difchargcd  the  Rule.  By  rejoining  gratis  is 
meant,  rejoining  without  the  common  four  Days  Rule  to  rejoiiu 
BoQtU  for  Defendant  \  Draper  for  Plaintiff.  ^ 

Randle  agatnjl  Warr  and  others.    Hilary  20  Gto.  2. 

IT  appearing  to  the  Court,  that  Defendants  fet  up. a  fair  Defence^ 
which  they  could  not  have  the  Benefit  of  under  the  General 
IfTue.  The  Judgment,  which  was  regular,  was  fet  afide,  on  Pay* 
ment  of  Cofb,  and  pleading  an  ifliiable  Plea,  withouteonfinlng  De- 
fendants (o  the  General  Ifiue ;  which,  for  the  particular  Reafons 
offered  in  this  Cafe  would  fignify  nothing.  Wynne  for  Defendants  ; 
Skinner  for  Plaintiff. 


Swihley  againji  Woodhoufe,  Clerk,  in  Debt  on  Bond, 
Mich.  21  Geo.  2. 

DEfendant  fuperfeded  the  Exigent^  which  was  returnable  7r#x 
Michm  Plaintiff  delivered  a  Declaration,  laying  his  Adtion 
in  Lonekn^  without  Notice  to  plead  indorfed,  gave  a  Rule  to  plead, 
and  for  Want  of  a  Plea  within  four  Days,  figned  Judgment.  De« 
fendant  objefled  the  Want  of  Notice  to  plead  indorfed  on  the  De« 
claration,  purfuant  to  Genersd  Rule  Eafter  3  Geo.  2.  relating  to  all 
Procefs  returnable  the  firft  or  fecond  Return  of  any  Term.  De* 
fendant  alfo  infifted.  That  as  he  lived  above  twenty  Miles  from  Lon* 
dwy  he  ufas  iatitled  to  eight  Days  Time  to  plead,  by  General  Rult^ 
Muh.  3  Ge9.  2. 

It  v^as  urged  for  the  Plaintiff,  That  thefe  Rules  relate  to  Procefii 

•f 
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of  Capiasy  fie,  ad  re^ndendum^  and  not  to  an  ExlginU  That  after 
a  Defendant  had  ftood  out  the  common  Praceft  of  Capias^  AHas  and 
PluriiSy  and  came  not  in  till  the  Return  of  the  Exigent^  he  was  al« 
waySy  by  the  ancient  Couife  of  the  Court,  obliged  to  take  a  Dedara- 
tiooy  and  plead  the  iame  Term,  without  Imparlance,  or  more  Time 
ti^  plead  than  given  by  the  common  Rule.  Fid^  Praxis  utriufpu 
Mamij  Bancui  Communis^  fol.  8.  That  thefe  Rules  were  intended  to 
forward  Plaintiffs  in  common  Cafes,  and  not  to  delay  them,  where 
Defendants  could  npt  be  brought  into  Court  on  the  ordinary  Pro- 
cefi.  The  Words  of  the  Rules  being  general,  and  extending  to  all 
Procefs  returnaUe  the  firft  or  fecond  Return,  without  Exception  as 
to  an  Exigent^  or  any  other  particular  Procefs,  the  Court  ordered 
die  Judgment  to  be  fet  afide»  without  Cofts.  Primt  for  Defend* 
ants  ^  Skinner  for  Plaintiffs* 


Chapman  againfi  Cattern^  otherwife  Cattems* 

AFTER  Judpncnt,  and  Notice  of  executing  a  Writ  of  Inquiry 
of  Dannies,  Defendant  in  November  moved  to  fet  afide  the 
Pfoceedtngs ;  ohjr^ling,  that  though  the  Ad  to  prevent  vexatious 
Arifefts  expired  ift  Jmne  laft,  PlaiittiiF,  by  Virtue  of  an  Affidavit  of 
Service  of  the  Procefs,  fworn  before  the  Filacer's  Deputy  19th  0^- 
tober  laft,  had  that  Day  entered  an  Appearance.  That  the  Affidavit 
was  coram  mn  yudici^  and  the  Appearance  void,  Onfiiewing  Caufe 
by  the  Plaintiff*,  it  appeared  that  the  Writ  was  ferved  in  laft  May^ 
returnable  of  Eafiir  Term  ;  that  on  Service,  Defendant  paid  Part 
of  ilie  Debt  and  Cofts,  and  plaintiff  gave  him  Time  to  pay  the  Re- 
fidue  \  and  did  not  renew  ihe  Proceedings  till  after  that  Time  ex- 
pired* and  Defeult  made.  Per  Cur* :  The  Application  might  bavo 
been  made  the  firft  Day  of  the  Term,  it  feems  now  to  come  too 
late.  The  Time  was  inlarged  at  Defendant's  Requefl^  and  now  he 
woiddiake  Advantage  of  it.  This  looks  Ulce  a  Tridk  to  evade  Juf- 
tice.  The  Ap|>earance  may  be  looked  00  as  entered  at  Ae  Return 
of  the  Writ  (as  recorded)  mtnc  fro  tunc^  the  A^davit  is  not  taken 
before  a  Perfon  having  proper  AMChorttyy  but  it  is  very  late  to  in* 
4iujre  into  that  Matter  now.  Propofid  to  pay  the  Refidue  of  Debt 
wd  Cofts,  including  the  Cofts  of  ^e  Judgment,  but  not  of  dbe  Mo- 
tions, agreed  to  by  Defendant  \  and  tbereupoa  Pfooeedin^  ftaycd* 
Jl^ar  for  Defendant  ^  Bootk  for  Plaintiff, 

RiiffeU 


RufTell  agimji  Martin. 

1^ API  AS  returnable  15th  Trinity ^  PhintiiF  appeared  for  Defend* 
^  ant  15  July^  gave  Notice  of  a  Declaration^  and  for  Want  of 
a  Plea  /igned  Judgment,  and  lOth  November  gave  Notice  of  execut- 
ing a  Writ  oir  Inquiry*  18th  November  Defendant  moved  to  fet 
afide  the  Proceedings,  infiftingi  that  the  Appearance  was  a  Nullity. 
The  Court  thought,  that  the  Application  ought  to  liave  been  made 
in  the  firft  Inftance.  By  Confent  Judgment  fet  afide,  without  Cofts» 
Defendant  to  appear  nunc  pro  tunc^  plead  an  ifliiable  Plea,  and  take 
Notice  of  Trial  for  the  Sitting  after  Term.  Skinner  for  Defendant  y 
Draper  for  Plaintiff. 


Wacox  againjt  Sharpc,  in  Covenant.  Mich.  2  2  Geo.  2  • 

DEfendant  had  pleaded  three  Pleas  by  Leave  of  the  Court; 
Plaintiff  afterwards  got  an  Order  to  amend  his  DecUration, 
on  Payment  of  Cofts,  in  the  Taxation  whereof  the  Cofts  of  the  Pleas 
were  not  infifted  on,  or  allowed.  Plaintiff  paid  die  Cofts  tanced, 
gave  a  new  Rule,  and  demanded  a  Plea ;  whereupon  Defendant's  At* 
torney  re^delivered  the  former  Pleas,  without  fecond  Application  to 
Counfel  or  the  Court.  Plaintiff  figned  Judgment  for  Want  of  new 
Pleas.  After  an  Amendment  of  a  Declaration,  Defendant  has  Li- 
berty to  plead  de  novoj  that  is,  may  do  fo  if  he  has  Occafion,  or  thinks 
proper,  but  he  is  not  obliged  to  vary  his  firft  Defence.  Rule  abfolute 
to  fet  afide  the  Judgment.  fVilles  for  Plaintiff  ^  Bootle  for  Defendant* 

Hodges  agaifiji  Charley,  Spinfter,  Executrix*    Eafter 

22  Geo.  2. 

Judgment  figned  for  Want  of  a  Rejoinder.  Time  had  been  given 
by  Plaintiff's  to  Defendant's  Agent  to  rejoin  till  tFednrfd^  %  on 
TburfiUpfj  three  Days  after  Rule  out.  Summons  for  Time  ferved 
held  to  be  no  Stay  of  Proceedings.  Judgment  regular  let  afide  on 
Payment  of  Cofts,  and  rejoining  immediately.  Skinner  for  Pefend* 
ant;  Pr/w  for  Plaintiff. 

^  Codtf 
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Cooke  againji  Dethick  and  another,  in  Replevin. 
Eaftcr  23  Geo.  2. 

THE  PlaintifF  brought  zRe.fa^  h.  returnable  \n  Michaelmas 
laft,  and  a  Pane  returnable  8  Hilary  laft,  whereon  Defendants 
appeared)  and  Plaintiff  delivered  a  Declaration  8th  February  \zSk^  in« 
titled  of  Michaebnai  inftead  of  Hilary  Term }  and  for  Want  of  a 
Plea  figned  Judgment,  and  executed  a  Writ  of  Inquiry  of  Damages 
laft  Vacation,  upon  two  Notices  thereof,  directed  to  Defendant  Z>^- 
thick  and  the  other  Defendant  refpeftively,  and  both  left  at  the  Houfe 
of  Dethick.  Defendant  infifted,  that  he  was  intitled  to  an  Impar- 
lance ;  but  that  Queftion  was  not  entered  into.  The  Court  held 
the  Declaration  intitled  of  Aftcbaelmas  Term  to  be  null  and  void. 
Rule  abfolute  to  fet  afide  the  Judgment  and  Inquiry,  Cofts  to  attend 
Event  of  Trial.    Poole  for  Defendants  j  IFilles  for  Plaintiff. 


Turton  againji  Riflbton.     Trinity  24  Ceo.  2. 

ON  an  Iffue  of  Nkl  tiel  Record  joined  in  an  AQion  of  Debt  on 
Judgment,  wherein  Plaintiff  had  declared  for  95  /.  adjudged  to 
him  for  Damages,  occafioned  by  Non-performance  of  Promifes  and 
Undertakings,  fffc.  Plaintiff  produced  a  Recordfof  the  Judgment  to 
verify  his  Declaration,  whereupon  it  was  objeded  by  Prime  for  De- 
fendant, that  the  Record  produced  contains  a  Recovery  of  95  /.  Part 
for  Damages,  and  the  Refidue  for  Cofts,  and  the  Record  alledged  is 
a  Recovery  for  Damages  only.  But  the  Objcilion  was  over-ruledi 
and  Judgment  given  for  the  Plaintiff.  The  Declaration  is  in  the 
fettled  conftant  Form  of  this  Court,  ufed  in  fuch  Declarations  and 
in  Writs  of  Scire  facias  to  revive  Judgments.  After  the  Cofts  in- 
corporated with  and  made  Part  of  the  Damages,  the  Conclufion  of 
the  Judgment  is.  Which  faid  Damages  amount  in  the  Whole  to 
95  /.  The  Form  of.  the  King*s  Bench  diSci^s  from  that  of  this 
Court.  The  Precedents  are  uniform,  and  joined  to  the  ^Reafon  of 
the  Thing,  muft  prevail,  brown's  Modui  intrundi  157,  Officina 
Brevium  283.    Bootle  for  Plaintiff. 


Dean 
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Dean  againji  UnWirii  one,  &c. 

MORE  Money  was  chairged  on  the  Ifllie-Book  than  due,  vlzl 
2x,  4^1  for  a  fecond  Copy  of  the  Declaration,  which  was  of 
the  fame  Term  with  th^  Ifilie;  and  Defendant  refafing  to  pay  for 
the  Iffue,  PlaintiiF  figned  Judgment.  The  Court  h^ld  it  neceflary 
that  Defendant  fhould  tender  the  Sum  due^  and  for  Want  of  fuch 
Tender  difcharged  the  Rule  tolhew  Caufe  why  the  Judgment  fiiould 
toot  be  fct  afidev     PooU  for  Plaintiff)  Hayward  for  Defendant. 


Ouldham  and  another  againji  Lee»     Trinity  24  &  2  c 

Geo.  2.  .  ^ 

Judgment  figned  for  Non-payment  of  Money  due  for  an  Tfllie- 
Book,  tendered  at  the  Houfe  of  Defendant's  Attorney  twice,  at 
[>roper  Hours,  though  not  left  there,  held  to  be  regular^  and  Rule  to 
fhew  Caufe  why  the  Judgment  (hould  not  be  fet  afide  difcharged. 
Prime  for  Plaintiff  j  fVilUs  for  Defendant, 


Bickertdn  agatTi/i  Lewis. 

AF  TE  R  an  Appearance  entered  for  Defendant  by  Plaintiff,  ac- 
cording to  the  Statute^  the  Clerk  of  Defendant's  Agent  took 
the  Declaration  out  of  the  Office,  and  the  Clerk  of  Plairitiff*^  Agent 
had  Notice  thereof  5  and,  as  the  Clerk  of  Defendant's  Agent  fwore, 
undertook  not  to  fign  Judgment  without  calling  for  a  Plea ;  not- 
withftanding  which.  Judgment  was  figned  without  fuch  Calling. 
The  Clerk  of  Plaintiff's  Agent  denied  the  Undertaking.  The  Court 
thought' the  Judgment  not  fair,  though  regular;  and  made  the  Rule 
abfolute  for  letting  it  afide,  on  Payment  of  Cofts,  ^nd  pleading  the 
General  Iffue*     Draper  for  Defendant  j  Prime  for  Plaintiff. 


T  2  Eamet 
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Eamcs  againji  Jew.     Mich.  25  Geo.  2* 

OBje&ion,  That  no  Plea  was  demamled  in  Wridng^  Anrwef^ 
'  That  a  Demand  of  a  Plea  was  indorfed  on  the  Declaratron 
delivered.  Held,  That  fuch  Indorfement  is  infufficieat.  A  Plea 
muft  be  demanded  in  Writing,  after  Decaration  delivered^  and 
Rule  to  plead  given.  Rule  abfolute  to  fet  afide  the  Judgment^  with 
Cofts.     iViUii  for  Defendant  \  Prim  for  Plaintiff. 


Hobbs  agianjl  Creene.     Eafter  aj  Geo.  2. 

THIS  was  an  Adion  of  Treipafi  for  breaking  and  entering 
Plaintiff's  Houfe,  and  tiking  and  carrying  away  divers  Quan- 
tities of  Chin»  Ware,  Earthen  Ware  and  Linen»  without  fetting 
forth  the  Particulars.  Defendant  fufFered  Judgment  by  De&ult } 
and  after  a  Writ  of  Inquiry  executed^  and  one  Penny  Damages 
foond^  Defendant  moved  in  Arreil  of  Ju4gment,  and  obtained  a  Rule 
to  (hew  Caufe  %  obje^ting^  and  though  the  Writ  be  fliort>  the  Count 
(hould  explain  the  Particulars  of  the  Goods.  Flayteft  Cafe  5  Coh 
34.  Piftis  fu9S  cipst^  hdd  to  be  uncertain,  neidier  Number  nor 
Kind  being  mentioned.  Elphick  againft  ASon^  i  VenU  z  14.  in  Tro* 
ver  di  divifjlt  Veflimenfy  bad  for  Uif^certainty.  i  Vint.  %j2y  329. 
I  In/f4  383.  A.  Du.  Placiiand.  85,  86, 87.  On  {hewing  Caufe  it 
was  anfwered,  on  the  Part  of  PbintiiF,  that  in  Trefpafs  or  Trover 
there  feeoM  lo  be  no  Occafion  for  great  Certainty,  becaufe  Damages 
are  to  be  given  only  for  what  is  proved,  as  in  an  InJUbltat^  Affumffit^ 
and  this  Recovery  may  be  pleaded  in  Bar  to  a  new  Adion.  BQum 
and  Wtfi  againft  Matair^  in  Replevin,  10  B.  H.  Lord  Hardivicke 
Ch.  Juft.  Hartford  s^ntt  Joms^  %  Scdk.  654.  Karrtfon  againft 
Botomliy^  Trin^  2  Geo.  i«  Kempton  againft  Lamffttr^  Trtn.  i  Geo.  i. 
Xi}/l4  509.  I  KeBle  184.  1  Ld.  Raynrnd  588,  &c.  Rule  dit 
charged.    Prim  for  Defendant  j  PW^  for  Plaintiff. 


Whiter 
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Whitehead,  Adminiftrator  of  Reveley,  cgainft  Gale, 
Bail  for  Stewart.     Trin.  25  &  26  Geo.  2. 

RULE  made  abfolute  to  fet  afide  the  final  Judgment  againft 
Defendant  Stnuartj  and  all  the  fubfequent  Proceedings  there- 
on  againft  him  and  his  Bail.  Three  Objefiions  were  made  in 
Points  of  Irregularity ;  the  firft  to  the  Judgment,  Hiat  it  was  not 
iigned  till  about  two  Months  after  the  Death  of  Rtueley  the  original 
Plaintiff;  be  died  (as  was  admitted)  in  Siptemhtr  1747,  and  the 
Judgment  was  figned  in  Novtmber  following.  The  fecond,  to  the 
Revival  of  the  Judgment  per  Whitehead  the  Adminiftrator,  which 
was  by  one  Siirt  facias  only,  returned  Ntcbii iabet^  {no  new  Perfon 
being  called  in  on  Defendant's  Part.)  The  third,  tathe  Award  of 
Execution,  not  doquetted  till  after  Defendant  had  appeared  to  the 
Scufa^  which  was  returnable  O^abis  Purijlcatienu  1748. 

The  Court  did  not  think  it  necelTary  to  give  any  Opinion  as  to 
the  fecond  and  third  Ob/efTions,  but  as  to  the  firft,  'tbey  held  it  to 
be  good.  The  Law  abominates  Circuity  and  £xpenc«  s  though  the 
Judgment  be  erroneous  in  Point  of  Fa^  yet  it  may  alfo  b^  deemed 
'  irregular,  where  the  Application  to  fet  it  afidc  is  recent,  the  Bail 
ought  not  to  be  put  to  an  jiudiia  ^uenia.  The  Judgment  is  a  Nul- 
lity. Plaintiff,  at  the  Time  wh^  it  was.  given,  could  not  come  t<l 
demand^  it,  and  his  Warrant  of  Attorney  was  exxioA.  Prime  for 
Defendant  s  WdUs  and  Pm^  for  Plaintiff. 


Machin  againft  Delaval,  Efi^uire. 

MOTION  to  let  afide  Judgment,  &r.  entered  by  Warrant  of 
Attorney,  which  Warrant  Defendant  infifted  was  void,  as 
being  given  in  Purfuance  of  an  Ufurjious  Contra^  which  is  not 
pleadable  to  a  Scire  fadas  on  the  Judgment.  Plaintiff's  Counfel 
obferved^  diat  the  pretended  Ufury  is  fubfequent  to  the  Judgment  ^ 
and  that  Ufury  for  Continuance  does  not  avoid  the  iirft  Security^ 
though  a  Penalty  of  treble  the  Value  is  given  by  Adion^  &r.  The 
Court  direded  an  Iffue  to  try  the  controverted  Fa^  as  to  the  Ufur;f» 
^lUami  DrafiT  for  Defendant}  Prim  and  P^  for  Plaintiff. 


Tj  Wood 


Woo4  agalnjl  Dodgfon.     Trinity  26  &  27  Geo.  2. 

RULE  to -ihew  Caufe  why  Judgment  fliould  not  be  fet  afide» 
difcharged.  The  Objeftions  were,  that  Defendant  had  never 
teen  ferved  wit^^Copy  Procefs,  or  Notice  of  Declaration,  The  An- 
fwcr  was,  that  Copy  of  the  Procefs  had  been  tendered  to  Defendant 
^  his  Houfe,  who  refufmg  to  accept  the  fame,  it  was  left  there ;  and 
that  within  i6  Days  after  fuch  Service  of  Procefs,  Notice  of  Decla- 
ration W3S  left:*  \indet'  the  Door  of  faid  Houfe,  which  was  then  empty 
and  fhut  up.  The  Court  thought  the  {hutting  up  of  the  Houfe  a 
'Trick  of  Defendant's  to  avoid  Procefs,  &ff.  By  the  General  Rule 
•I  Geo.  2.  Notice  of  Declaration  is  to  be  left  at  Defendant's  laft 
Plape  <rf  Abode,    P^U  for  Defendant ;  Wi^tm  for  Plaintiff, 


^\M\x\^  (Tgahift  Rogers.     Mich,  vj  Geo.  2, 

DEfen^tfilt  iiad  moved  in  Arreft  of  Judgment^  and  obtained  the 
comni^on  H^le^  which  is,  That  the  Entry  ©f  Judgment  bo 
ftayed  till  the  CJoUtt  bd-HK^ed'on  Behalf  of  (he  Plsuntiff,  and  ihall 
Otherwifi^ 40pdeF }  of  which-Motion  Defendant.rs  to  have  Notice^ 

bxapiTj  'fer  Flaimiff,  atfmittlld  the  Objeftion  made  in  Point  of 
Law^  and  prayoi^that*  an  Entry  be  tnaide  On  the  Roll  ds  the  Adjudi* 
Catioi)  of  the  Coiir^  That  f  hi  y'udgmtnt^he  arrejledy  which  was  or^ 
4]ered.  The  R.ule  leaves  the  At^'on  pending  pleadafble  in  Bar  to  a 
pew  Aflion ;  till  the  Entry  prayed  be  made,  Plaintiff  cannot  bring  Si 
Wut  of  Er^or,  or  ni^intain  z,  nev^  ASi^n,    P09U  for  Defendant, 

^Ig^XT^r^  one,  "^-c.  agam/tls^ivkr    Trki,  ^8  Geo.  jl, 

'^dk  rTtachm^nt  of  Privilege  Teturoable  Hurfiay  next  after  15  Hik 
^TjL  a  Cqpynwhereof  wasVerved.on  Defiesubnt  befoce  the  Return, 
^ddnn.lhe  Return  Day  dO' January)  )!l  Declaration  was  left  in  the 
Qikoe  ck  imi^efi^  and  Notice  ta  plead  fenred  Qn  Defimdant  ^  De-i 
^Tantby  tjie  St^^t^'h^ji^  eighk^Days  to  appear  after  the  Returi^ 
vflhe  Wiih'fl,  «.  ^exdufivA  9f  ^QcBietiirr^  Day)  ftayeil  till  jDebruarf 
(lis  li&  Uiifiot'iZppemogy  »Ai  (bcai^fUa^^his  i^ptkr^nce,  and 
pleaded  a  T?fl^?f  afte|[  his  l^ime  for  Pleading  given  by  faid  Notice, 

f^.  •' ''  i' T 


but  before  the  Rule  to  plead  expired ;  PlaintifF  looked  upon  this 
Plea  as  a  {^uUitjs  bccaufe  pleaded  after  the  Time  for  Pleading  ex- 
pired, and  after  the  Rule  to  plead  was  out,  and  figned  Judgment. 
Defendant  infifted  that  this  Plea  ought  to  be  received  any  Time  be- 
fore his  Time  for  appearing  expired,  or  any  Tipie  before  Plaintiff 
was  entitled  to  fign  Judgment  for  want  of  a  Plea.  Interlocutory 
Judgment  fet  afide.  Cods  to  attend  the  Event  of  the  Caufe,  Primg 
for  Defendant }  ;;P7i7^j  for  Plaintiff. 


llSomp,  <SMi^%,  &c«  in:ott9l)t  inio  Court 


Anonymous*     Mich.  6  Geo  2.     ' 

DER  Cur^:  Money  may  be  paid  into  Court  upon  the  coqfimon 
'^  Rule  after  Rule  to  pleads  is  out,  at  any  Time  before  |^lea 
pleaded,  ^  •     ^, 


Knapton  againfi  Drew. 

MOTION  was  made  upon  an  Afifiavit  tfaatDi^ndant  wjit 
dead;  that  lo/.  formerly  paid  into  Court  upon  the  com* 
mon  Rule,  might  be  paid  out  to  his  Executors,    Denied /rr  Gvr\ 


Bryan,  Executor,  againji  Holloway,     Hil.  6  Geo.  2. 

UPON-th^coipnmQn  Motion  to  bridg  Principal  Intereftand 
C^fta  into  Court,  and  icfer  to  ProthonoUryv  the  Court  re- 
fufed  to  gj^aiiMhe  Ride,  Plaintiff  being  a.n  Ex? cuto^  \  but  fa^ii).  Plain- 
tiff might  be  wiBing  to  accept  Hon  D^t  and  Cpft$s»  and  thereiQXQ. 
they  would  grant  a  Rule  to  (hew  Caufe. 


T  4  Dixoa 


28o  9on^,  &c. 

Dixon  a^ainjl  Allen.     Trin.  7  &  8  Geo.  2. 

DEfendant  moved  to  pay  3  i  into  Court  in  Debt  for  Rent,  and 
plead  Nil  debet.    Per  Cur* :  Be  it  fo.  it  is  common  Praaice. 
Hawkin$^ 


Satterdiwait^,  and  his  Wife  Adminiftratrix^  agakft 
Watford.     Hil.  8  Geo.  2. 

^KINNER  moved  to  dircharge  a  Rule  to  pay  Money  into  Coor^ 
which  was  drawn  up  in  common  Formi  without  (UftUigutfliiog 
that  Plaintifis  fued  as  Adminiftrators  $  and^the  Motion  was  granted. 


Savage  againji  Francklyn. 

DEfendant  brought  Money  into  Court  upon  die  common  Rule 
(Plaintiff  refufing  to  aecepttbe  fame)  and  pleaded  the  Gene*^ 
jral  Iffue,  Plaintiff  joined  and  delivered  the  Iffue  Book,  with  Notice 
of  Trial ;  Plaintiff  did  not  proceed  farther,  but  moved  to  have  the 
Money  out  of  Court,  with  Cofts  to  tho  Time  of  bringing  the  Mo- 
ney into  Court,  which  was  ordered  upon  Plaintiff's  Payment  of 
Cofts  to  Defendant  fubfe<|uent  to  the  Time  of  bringing  die  Monoy 
uitoCourt» 


Anonyinou8« 

MONEY  was  paid  into  Court  by  Defendant  upon  d^  com* 
mon  Rule:  Haintiff  proceeded  to  Trial,  and  recovered  % 
finallcr  Sum  than  duit  paid  into  Court.  Moved  in  the  Treefiirfy  dut 
Defisndant  might  have  the  Money  out  of  Court  towards  hts  Coftsi 
and  ordered,  upon  bearing  the  Attornies  on  both  Sidest 


Crocks; 


CrOckay  againft  Martin.     Eafter  9  Geo.  2, 

A  Sum  of  Money  having  been  paid  into  Court  by  Defendant 
upon  the  common  Rule ;  and  PlaintiiF  dying  before  Trial, 
Defendant  moved  to  have  the  Money  paid  back  to  him ;  but  the 
Court  were  of  Opinion  that  the  Money  being  paid  into  Court  for 
PlaintiiPs  Ufe,  ought  not  to  be  paid  back  to  Defendant.  Vide  Knap^ 
Un  againft  Drtw.  ACcb.  6  Geo.  2.  The  Court  have  not  yet  gone 
lb  far  as  to  order  Payment  to  PlaintifPs  Executor,  but  it  feems  rea* 
Ibnable  if  the  Executor  be  willing  to  accept  the  Money  paid  into 
Court ;  and  after  Trial  it  is  plain  Executor  is  indtled  to  die  Money 
paid  into  Court,  though  a  fmaller  Sum  be  recovered  -,  had  Plaintiff 
lived,  and  refufed  to  accept  the  Sum  paid  into  Court,  and  been 
nonfuited  upon  the  Trial,  yet  Defendant  could  not  have  the  Money 
back  out  of  Court,  Plaintiff  being  intided  thereto  in  all  Events,  as 
determined  in  Laju  and  Wtlkinfin  in  the  Treafury.   MUh.  i  Geo.  2* 

[Cooke  againft  Holgate.     Trin.  10  G.  2. 

Jn  Trwer.  jTS  R^PER  moved  for  Defendant  tobring  the  Goods 
•^^  fpecified  in  the  Declaration  into  Court ;  but  the 
Goods  being  ponderous  the  Motion  was  denied.  Per  Cur":  Let 
the  Plaintiff  (hew  Caufe  why  he  fliould  not  confent  to  accept  the 
Goods  and  Cofts, 


Straphon  againft  Thompfon.     HiL  1 1  Geo.  2. 

A  Rule  to  pay  I A  ixx.  6i.  into  Court  was  difcharged,  the 
Money  not  having  been  paid  in  till  after  Plea  pleaded.  Siiiner 
fcr  Plaintiffs  ^j^rr  for  Defendant, 

Burgefs  againft  Pallamounten    Mich.  12  Geo.  2. 

DELFIELD  moved  to  fetafide  regular  Judgment  on  Pay-i 

ment  of  Cofts,  pleading  General  Iffue,  isfc.  and  alked  for 

Leave  to  pay  Money  into  Court  on  the  common  Rule.    Denied. 

Per 


28z  Qdone?,  Sec. 

Per  Cur* :  Money  cannot  be  fo  brought  in  after  regular  Judg« 
ment. 

White  againji  Daman. 

JnDiitforT^  ULE  to  (hew  Caufc  why  Defendant  (hould  not 
JRint.  Ja.  bring  Money  into  Court  upon  the  common  Rule, 
and  plead  Nil  dehei  made  abfolute.  Beljuld  for  PlaintifFp  Draper  for 
Defendant.  The  fame  Czk Dixon  agamft  jiUeny  Trin.  7,£s'  8  Geo.  2. 
NoU\  The  PraAice  is  the  iame  in  Covenant  for  Non-payment  of 
Rcat. 


Davles  againji  Manfell,  Bart.    Hill.  1 3  G?o.  2^ 

DEFENDANT  paid  Money  into  Court  upon  the  common 
R^le,  which  Plaintiff  rcfufed  to  accept,  and  delivered  an  Iffue 
with  Notice  of  Trial.  Plaintiff  afterwards  declined  proceeding 
to  Trial,  and  moved  that  he  might  have  the  Money  with  Cofts  to 
the  Time  of  the  Rule  for  Payment  into  Courts  confen'ting^to  allow 
Defendant  fubfequent  Cofts,  and  obtained  a  Rule  to  ihew  Caufe, 
which  was  made  abfolute  on  hearing  Counfd  on  both  Sides.  Primf 
for  Plaintiff;  Haywardiov  Defendant.  Vid€  Savage  againft  Franl-^ 
linyHil.iGeo.2* 


'     Swan  againji  Freeman. 

DEFENrD/VNT  laft  Term  paid  2/.  12/.  into  Court  upon 
the  common  Rule,  which  Plaintiff  refuied  to  accept,  and  join- 
ed Jffue.  This  Term  Defendant  applies  to  increafe  the  Sum,  and 
obtains  a  Rule  to  {h.cw  Caufe  why  the. Common  Rule  not  be  altered, 
and  the  Sum  made  7  /.  12  j.  inftead  of  a/.  I2  j.  The  Rule  to  jUje^ 
Caufe  was  difchargcd.  It  is  a  Subterfuge  to  try  if  Plaintiff  wilVac- 
cept  a  fmaller  Sum  than  due,  and  if  not,  to  pay  more  Money  mto 
Coiiit,  which  sstfiQol:  Ji5  dpne  after  Wap  jpwfid,  Bistk  for  Plaintiff  j 
Jgar  for  Defendant. 


Scarrall 


Scarrall  againji  Horton.     Mich.  14  Geo.  2, 

DEFENDANT  paid  Money  into  Court  upon  the  Common 
Rule,  which  Plaintiff  accepted,  and  after  the  Cofts  taxed 
and  demanded,  moved  for  an  Attachment  againft  Defendant  for 
Non-payment.  The  Court  rcfufed  the  Rule ;  becaufe,  as  tho 
Words  of  the  Common  Rule  ftand  at  prefent,  Defendant  is  not 
ordered  to  pay  the  Cofts ;  but  granted  a  Rule  upon  Defendant  to 
ibew  Caufe  why  he  fhould  not  pay  Cofts  ;  and  declared,  that  the 
Form  of  the  Common  Rule  (hould  be  altered,  and  made  obligatory 
updn  Defendants  to  pay  Cofts.    Jgar  for  Plaintiff, 

N*  B*  A  new  Form  hath  been  fince  fettled  accordingly. 


Pcircc  againji  Sanders.     Eafter  14  Geo.  2.  . 

THIS  was  an  Action  of  Debt  upon  a  Bill  penal  for  2  /.  2  ;• 
and  in  the  Declaration  a  Count  was  added  on  a  Mutuatus\ 
Defendant  took  a  Rule  from  Secondary  Paramor^  as  a  Rule  of 
Courfe,  to  pay  2  /•  2  x.  into  Court,  and  pleaded  Solvit  ad  diem  to 
the  Bill  penal,  and  Nil  debet  to  the  Mutuatus.  Plaintiff  refufed  to  % 
accept  the  2  /.  21.  went  on  to  Trial,  and  recovered  2  A  2  j.'  and 
no  more.  Whereupon  he  applied  to  the  Court  to  fet  afide  the  Rule 
for  Payment  of  Money  into  Court ;  and  a  Rule  to  (hew  Caufe  was 
granted,  which,  on  (hewing  Caufe,  was  difcharged.  Per  Cur* ;  The 
Rule  to  bring  Money  into  Court,  in  this  Cafe,  Is  not  ftippo^ted 
by  any  Precedent,  and  is  certainly  wrong  5  but  Plaintiff  fliould  have 
applied  fboner  ;  after  a  Verdi£l  iii  Defendant's  Favour  he  comes  too 
J^tc,    Hu^ey  for  PlaintilFi  Draper  fpr  Defendant, 

Fuller  againji  Swan.     Eafter  14  Geo.  2. 

AFTER  the  PlaintifPs  Death,  a  Motion  was  made  that  his 
Executor  might  pay  Defendant  a  Sum  of  Money,  which 
the  Prothonotafy  had ,  reported  to  have  been  levied  by  Plaintiff 
more  than  was  due,  and  a  Rule  granted  to  flicw  Caufe ;  but  was 

after- 


2«4  a^oncp,  &c. 

afterwards  difchargcd.      Draper  for  the  Executors;   IVtUet  for 


Defendant. 


Roydea  agmnji  Batty,  in  Trover,     Mich.  1 5  Geo.  2. 

DEFENDANT  obtained  a  Rule  for  Plaintiff  to  (hew  Catife 
why,  on  Defendants  bringing  four  new  wrought  Dimothy 
fied-Curtains,  Vallance  and  Bafes,  being  the  Goods  fpecified  in 
the  Declaration,  into  Court,  and  Payment  of  Cofts,  Proceedtngi 
fliould  not  be  ftayed  j  it  appeared  on  the  Part  of  the  Plaintiff,  that 
flic  Curtains  had  been  cut,  altered  and  fcowrcd,  and  thereby  leffen- 
cd  in  Value.  Per  Cur* :  Thefe  Sort  of  Rules  arc  difcrctionary ;  and 
in  this  Cafe  it  is  not  rcafonable  to  oblige  Plaintiff  to  take  his 
Goods  again,  altered  as  they  appear  to  be.  Let  the  Rule  be  di(. 
charged.    Prime  for  Defendant  5  fTtUes  for  Plaintiff. 

Walnouth  againji  Hotighton.     Hilary  15  Geo.  2. 

TH I S  was  an  Aftion  of  Covenant,  in  which  a  Breach  was 
affigned  in  a  Sum  ceruin  (11 L)  for  not  dreffing  Com. 
j^tfr,  for  Defendant,  moved  to  bring  uL  into  Court  upon  the 
Common  Rule;  to  which  Draper  for  Plaintiff  confentcd,  admitting 
that  this  Breach  is  affigncd  with  equal  Certainty  as  for  Non-pay* 
mcnt  of  Rent, 

Filhcr  againji  Kitchingman.     Eafter  16  Geo.  2. 

JUDG  MEN  T  was  arrefted,  and  confcquently  no  Cofts  yrtm 
to  be  paid  on  cither  Side.  The  Court  ordered  zol.  brought 
into  Court  by  Defendant,  to  be  paid  out  to  Plaintiff.  Siinner  and 
Bootle  for  Plaintiff  j  Jgar  for  Defendant, 

Vane  againji  Mechell.     Hilary  17  Geo.  2, 

MONEY  was  paid  into  Court  upon  the  Common  Rule^ 
which  Plaintiff  rcfiifed  to  accept,  and  delivered  an  iffue  j 
but  afterwards  changed  his  Mind,  and  applied  to  the  Court  for 
X  Leave 


Leave  to  take  the  Money  out  of  Courts  with  Cofts  to  the  Time 
of  bringing  it  in;  which  was  orclcred)  upon  Payment  of  fuble* 
quent  Coils  to  Defendant.  Skinmr  for  Plaintiff ;  Vrlin  for  Dc- 
ftndant. 

Atkins  againjl  Taylor.     Hilary  i8  Geo.  2. 

AC T I O N  of  Debt  brought  on  a  Bond,  conditioned  for  a 
fiailifPs  Good  Behaviour,  &r  inter  alia^  for  his  paying 
Money  coUeSed  for  the  SheriiPs  Ufe.  Defendant  obtained  a* Rule 
to  (hew  Caufe  why  he  ihould  not  have  Leave  to  bring  Money  tnCd 
Court  'on  the  Common  Rule,  as  to  the  Sums  cotteAed,  and  to 
plead  Performance  as  to  the  Reft  of  the  Condition.  The  Rule  was 
discharged,  as  contrary  to  the  Courlc  of  the  Court.  Prime  for  De- 
fendant I  Skinner  for  Plaintiff. 

Yeoman  againji  Rofs.     Eafter  19  Geo.  z. 

A  Rule  to  pay  Money  into  Court  in  an  A£tion  of  Debt  for  the 
Penalty  of  a  Charter-Party,  difcharged,  as  contrary  to  die 
Courfe  of  the  Court.  Vide  Atkins  againft  T^ijkr^  HiL  1%  Ge§.  2« 
IHlles  for  Plaintiff  i  Eyre  for  Defendant. 


Tidmafh  agatnfi  Smith,  in  Covenant.     Trinity  21 

Geo.  2. 

AP  T£  R  a  regular  Judgment  fet  afide  on  the  ufual  Terms  of 
pleading  the  General  Iffue,  bfc.  Defendant  applied  for  Leave 
to  bring  Money  into  Court  on  the  Common  Rule ;  denied,  and 
Rule  to  Ibew  Caufe  difcharged.  Afler  a  regular  Judgment,  the 
Court  never  give  Leave  to  bring  in  Money  which  comes  in  lieu  of  a 
Tender.    i)rtf/<r  for  Defendant  i  id^or  for  Plaintiff. 


Hdller 


i86  ^onep)  kc, 


Hellier  agamjl  Hallctt>  Widow^  Adminiftfatl-bc,  in 
Cafe,  nine  Counts.     Trinity  21  &  22  Geo.  2. 

RULE  made  abfolutc,  giving  Defendant  Leave  to  pay  5/.  5^ 
into  Court  on  the  Common  Rule,  with  Refpedl  to  the  7th 
and  8th  Counts ;  and  as  to  the  Reft^  to  plead  the  General  IfTue,  the 
Statute  of  Limitation,  and  a  Set-oiF.  This  is  fimilar  to  Covenant 
for  Non-payment  of  Rent,  where  other  Breaches  are  alfoaffigned.  If 
Plaintiff  Ukes  the  Money  out  of  Court,  he  muft  have  Cofts  of  the 
Whole  to  that  Time.  Fawcett  againft  RawUsy  AdicL  Xi  Geo.  2* 
The  Court  will  not  give  Defendant  Leave  to  pay  Money  into 
Court,  and  plead  as  to  fome  of  the  Counts,  and  demur  to  the  Refti 
jfames  againft  Hofeyy  A£ch.  1  Geo.  %.  in  Sit  George  Cooke's  printed 
Cafes  ofPra£lice*    Prime  for  Plaintiff;  Draper  for  Dcfcnda»t. 

Green,  Executor,  againft  Beaton,  in  Covenant.  Mich* 
22  Geo.  2. 

BREACH  affigned  for  Non-payment  of  Rent.  Defendant 
had  obtained  the  Common  Rule  to  pay  79  /•  i  x,  into  Court) 
and  afterwards  moved  to  add  i  A  4  x.  But  it  appearing  that  De- 
fendant had  pleaded,  and  that  no  Money  was  yet  brought  intoCourti 
the  Rule  was  difcharged.  Draper  for  Defendant  i  Agat  for  Plaintiff. 

Wright  againft  Benington.      Hilary  22  Geo.  2* 

IN  Debt  for  Penalty  of  a  Bond,  conditioned  for  Performance  of 
Covenants  in  an  Indenture  of  Leafe ;  Breadi  affigned  for  Non-> 
payment  of  10  /•  for  Half  a  Year's  Rent.  Motion  to  bring  10  i^ 
Into  Court  on  the  Common  Rule,  denied.  This  has  never  been 
done  in  Debt,  though  in  Covenant  it  may.  By  the  8  &  9  ^.  3. 
the  Judgment  in  Covenant  is  to  fiand,  and  Set*  fa.  may  be  fued 
out  for  fubfequent  Breaches }  but  that  Statute  does  not  extend  to 
this  Cafe.  In  Debt  on  Bond  for  Payment  of  Money  by  Inftal- 
ments,  Money  cannot  be  brought  in  on  the  Common  Rule. 
Majier  19  Geo.  2.     Teotnan  againft  Rofs  and  others^  in  Debt  for  the 

Penalty 


Penalty  of  i  Charter-Party,  a  Motion  to  bring  Money  into  Court 
denied.  On  fuffering  Plaintiff  to  enter  Judgment,  and  Pa]rment 
of  10 /•  and  Cofts,  Proceedings  ftayed.  Jgar  for  Defendant  ^  PsoU 
for  PlaimifF. 

Auftin  againji  Rofs,  Executor.      Hil.  23  Geo.  2. 

RULE  abfolute,  giving  Defendant  Leave  to  bring  Money  into 
Court  on  the  Terms  of  the  Common  Rule,  and  plead  PUne 
Mmnijiravit^  as  well  as  the  General  Iflue  to  the  Whole.  Draper 
for  Defcndartt  5  Wynne  for  Plaintiff. 

Bate,  Aflignee,  againji  Crane,  in  Covenant.     Ealler 

24  Geo.  2. 

TW  O  Breaches  were  alfigned,  one  for  Non-payment  of  Rent^ 
the  other  for  not  ufing  the  Land  in  a  Courfe  of  Good  Huf- 
bandry.  Defendant  laft  Term  paid  Money  into  Court  on  the  Com- 
mon Rulei  as  to  the  firil  Breach,  which  Plaintiff  then  refufing  to  ac« 
cept,  delivered  an  liTue  with  Notice  of  Trial  for  laft  Ailizes,  and 
afterwards  countermanded  fuch  Notice.  Defendant  this  Term 
ierved  the  Common' Rule  to  enter  the  IlFue  on  Record ;  whereupon 
Plaintiff  applied  to  the  Court,  and  had  Leave  to  take  the  Money  out 
of  Court,  with  Cofts  to  the  Time  of  bringing  it  in,  he  firft  paying 
fubfequent  Cofts  to  Defendant  out  of  the  Money  in  Court,  if  fuffi- 
cient,  and  if  not,  Plaintiff  to  make  good  the  Deficiency,  and  there* 
upon  Proceedings  to  ftay.  Prime  for  Plaintiff;  BootU  for  Defendant 

Ernes,  Widow,  Executrix,  againji  Jew.  Hilary  25 

Geo.  2. 

THIS  was  an  Adlion  on  the  Cafe^  on  feveral  Undertakings 
and  Promifes,  the  laft  Count  for  Money  received  for  Plain- 
tifPs  Ufe  as  Executrix.  Defendant  moved,  and  obtained  a  Rule 
to  (hew  Caufe  why  he  (hould  not  have  Leave  to  pay  Mone^  into 
Court  on  the  Common  Rule,  as  to  the  laft  Count,  and  why,  if 
Plaintiff  (hall  not  recover  more  Money  th^n  the  Sum  paid  into 
Court  on  that  Count,  and  (hall  not  recover  any  Thing  on  the  other . 
8  County 
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CottntSy  why  flie  ihould  not  pay  Defendant's  Cofis;  tt  appearii^ 
that  Plaintiff  might,  as  to  the  fourth  County  have  brought  the  Adioii 
in  her  own  Right.  On  fliewing'Caufe)  a  Rule  was  entered  inter  by 
Conlent,  That  Plaintiff  do  accept  the  Money  ofiered,  as  to  the  hft 
Count,  with  Cofts  hitherto  as  to  it  j  and  that  the  laff  Count  beftruck 
out  of  the  Declaration*    ITtlUs  for  Defendant  &  PbqU  fox  Plabtiff. 


Rogers  Afiignee  againfi  Stanford  Aflignee,  in  Ccve« 
nant  broken.     Baft.  27  Geo.  2. 

RU  L  E  to  bring  Money  into  Court  upon  die  Breach  afigned 
for  Non-payment  of  Rent  made  laft  Trinity  Term ;   Plaintiff 
afterwards  died  (viz.  in  Jufy  laft)  before  any  Thing  further  done, 
PwU  moved  on  the  Part  of  Elizabitb  the  Wife  tA  Annfttai  Parktr 
Elquirci  Plaintiff^a  Executrix,  for  Leave  to  take  die  Money  out 
of  Court,  with  Cofts  to  the  Time  It  was  paid  in,  which  Plaindff 
in  his  Life  Time  was  intitled  to.    Draper  for  Ddfendant  oppofisd 
the  Motion ;  he  objefied  not  to  the  Money's  being  paid  out  of 
Court  to  Plaintiffs  Executrix,  but  to  Payment  of  Cofts ;  infifting 
diat  die  AAion  was  abated  by  Plaintift^s  Death  (as  it  certainly 
was) ;  but  when  it  came  to  be  confidered»  That  if  the  Executrix 
took  nothing  by  this  Motion,  flie  and  her  Huiband  would  bring  a 
new  A£tion  for  the  (ame  Thing ;  and  then  Defendant  muft  apply  to 
have  the  Money  now  in  Court  transferred  to  a  Pajrment  the  new  Ac- 
tion, and  muft  fubmic  to  pay  Cofts  therein ;  Defendant's  Counfel 
waived  his  Obje£tion,  and  a  Rule  was  made  by^Confent^  That  the 
Money  be  paid  out  of  Court  to  Plaintiff's  Executrix  with  fuch  Cofts 
as  Plaintiff  would  have  been  intitled  to,  if  he  had  accepted  the  Money 
at  firft ;  ^nd  that  no  AAion  fhould  be  brought  by  the  Executrix  fef 
the  (ame  Caufe  for  which  the  former  Adion  was  brought  by  die 
Teftator. 

Mofs  Adminiftrator  againji  Hardy.    Trin.  27  &  28 

Geo.  2. 

ACTION  on  Bond  to  a  Truftee,  'to  fecure  an  Annuity  by 
Inftadments  to  Defendant's  Wife.  Rule  abfolute  to  ftay  Pro* 
ceedings  on  Payment  of  3/.  (the  only  Inftalmcnt  due)  and  Cofts. 
Frtm  for  Defendant  1  miUs  for  Plaintifft 

Davy 
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Davey  Baronet  again/  Martyn  Afiigtiee,  &c.  in  Cove- 
nant  broken.     Hil.  28  Geo.  2. 

DEfendant  obtained  a  Rule  for  PlaintiiFto  fhew  Caufe,  why  he 
fliould  not  have  Leave  to  bring  into  Court,  on  the  common 
Rule,  40/.  in  lieu  of  each  Heriot  demanded  by  PlaintiiF;  but  on 
fliewing  Caufe  the  Covenant  appeared  to  be,  to  render  to  Plaintiff 
the  beft  live  Beaft  for  a  Heriot,  or  pay  him  41.  in  lieu  thereof,  at 
Plaintiff^s  £le&ion.  Rule  difcbarged.  Prime  ibr  Defendant  $ 
Z>r^r  for  Plaintiff. 

Wright  Extcntor  again/l  Swayne,  B12|uire,  in  Debt  on 

Bond. 

UPON  the  commoki  Motion  by  Defendant  to  bring  Principal, 
Imereft  and  Cofts  into  Courts  purfuant  to  Che  Statute ;  It 
was  dbjeded  by  Plaintiff's  CoUnfel,  that  Plaintiff  being  an  Executory 
this  Cafe  is  not  within  the  Statute.  Bryan  Executor  againft  Hdlb'^ 
way  J  Hit,  6  Geo.  2.  was  quoted  to  ihew  that  fuch  a  Notion  was  once 
entertained.  But  per  Cur*:  The  Words  of  the  Statute  are  general, 
and  extend  to  all  Adions  on  Bond,  brought  by  Execiitors  as  welt 
as  other  Peribns.  Rule  abfoluce  to  bring  Principal,  lAtercft  and 
Cofts  into  Court,  and  thereupon  Proceedings  to  be  ftayed.  I^iltei 
for  Defendant }  Prime  for  Plaintiff. 


Phillips  againfi  Barker.     Hil.  29  Geo.  2, 

RULE  abfolute  for  Leave  to  withdraw  Pfea  of  General  Iffue, 
on  Payment  of  Cofts,  pay  a/,  2j.  into  Court  on  commdri 
Rule,  and  plead  the  fame  Plea  again ;  Defendant  taking  Notice  of 
Trial  for  .the  Sitting  after  Term  in  Middle/ex.  No  Delay  has  been 
occafioned  to  Plaintift'by  Defendant's  omitting  to  bring  Money  intd 
Court  before  Plea  pleaded.  Poole  for  Defendant ;  IVilles  for  Plain- 
tiff. 


U 


Mutual 


moved  to  fet  afide  die  Verdid  for  want  of  a  Term's  Notice,  an<l 
obtained  a  Rule  A^  which  was  afterwards  made  abfolute  by  the 
Court  on  hearing  Counfel  on  both  Sides,  becaufe  the  Notice  not  be- 
ing given  before  the  Eflbin-Day  of  laft  Term  was  infufficient. 

Alfop  againj  Bagott. 

AQucftion  ai*ofc  upon  the  late  A£l  of  Parliament  touching 
Notice  to  be  given  upon  the  Copy  of  Procefs,  Whether  the 
JJay  to  le  cxf  rcflcd  in  the  Notice  muIibiB  the  Cflbign-Day  or  the 
Appearance-Day.  In  this  Cafe  Notice  was  given  for  the  Appear- 
ance-Day, which  the  Court  held  to  be  good.  This  Motion  was  af- 
ter Judgment ;  but  the  Merits  not  having  been  tried,  a  Rule  was 
made  to  (hew  Caufe  why  the  Judgment  fliould  not  be  fet  afide  upon 
Payment  of  Cofts^  but  no  Caufe  was  ever  (hewn.     (Aliter  pfftea*) 

Boyes  againfi  Twift,  and  others,  Trin,  6  &  7  Geo.  1. 

NO TI C E  of  Trial  for  the  laft  Sitting  within  .Eapr  Tcnfc 
was  continued  till  the  Sitting  after  that  Term,  and  after- 
wards continued  till  the  firft  Sitting  within  this  Term.  Defendant 
urged,  that  the  Notice  could  not  be  regularly  continued  a  fecond 
Time,  and  having  made  no  Defence,  moved  for  a  new  Trial,  and 
obtained  a  Rule  Nifu  Upon  (hewing  Caufe,  Court  was  of  Opinion 
that  Plaintiff  cannot  continue  his  Notice  a  fecond  Time,  that  is,  he 
^all  give  fhort  Notice  but  once ;  but  this  Notice  is  objected  to  only 
becaufe  it  is  a  Continuance,  the  full  Time  is  given  by.  it ;  and  had 
the  Word  continue  been  out.  Defendant  agrees  the  Notice  would  be 
good ;  that  Word  (hall  not  vitiate  the  Notice,  the  full  Time  being 
given,  efpecially  as  it  is  fworn  by  Jones  (PlaintifPs  Attorney)  that 
7'ownfend  (Defendant's  Attorney)  requeftcd  him  after  laft  Term  to 
continue  the  Notice  till  this  Term.  Rule  difcharged,  but  by  Con- 
fent  Verdid  was  fet  afide  upon  Payment  of  Cofts,  giving  Judgment 
in  Debt,  and  taking  Notice  of  Trial  within  Term.  Chapflezxii 
G//z)r/ix' for  Plaintiff,  i?>T/ for  Defendant. 


Alfop 


Alibp  againji  Nichols. 

AQueftion  did  arife.  Whether  the  Day  to  be  inferted  in  the 
Englijh  Notice  to  appear  upon  Procefs  purfuant  to  the  late 
AGt  of  Parliament,  (hould  be  the  £(Ibin-day  of  the  Return,  or  the 
quarto  die  f  oft.  Court  held  that  it  muft  be  the  Eflfoin-Day,  which 
in  this  Court  is  the  Return-Day,  and  not  the  quarto  die  poft^  which 
is  only  a  Day  of  Grace.  Hawkins  cited  feveral  Cafes  to  this  Pur- 
pofc.  Dyer  269.  pi.  2J.  Co.  Litt.  135.  Finch  4.27.  Carth.  172. 
3  Syderfin  229.  Salk.  626.  pL  8.  Harvey  and  Broadj  pL  9.  Davis 
and  Salter. 


LangftafFe  againji  Lamb.     Mich.  7  Geo.  2. 

NO  T I C  E  of  the  Execution  of  a  Writ  of  Inquiry  of  Damages 
was  given  for  a  particular  Day,  but  no  Hour  was  mentioned. 
Defendant  moved  to  fet  it  afide,  and  obtained  a  Rule  Niji.  Plaintifi^ 
on  {hewing  Caufe,  fwore  that  Defendant  after  the  Notice  given  had 
declared  he  would  make  no  Defence.  Court  was  of  Opinion,  that 
this  was  not  fufficient  to  make  the  Notice  good|  and  therefore  fet 
aildc  the  Inquiiy,  but  without  Cofts. 


Kingdon  againji  Horn  and  Froft. 

THIS  A£lion  was  brought  againft  Defendants  upon  a  joint 
promiflbry  Note.  Appearance  was  entered  by  Plaintiff  upon 
the  Ad  of  Parliament,  and  Notice  of  the  Declaration  given  to  one 
of  the  Defendants  only.  Per  Cur" :  Held  to  be  bad,  and  Proceed- 
in^^  flaid.     Gfyde  for  Defendants  j  ff^right  for  Plaintiff. 


Jenner  againji  Oatridge.     Hil.  7  Geo.  2. 


B 


ATNE  S  moved  to  ftay  the  Proceedings,  the  Writ  being  re-^ 
turnable  in  eight  Days  from  St.  Hilary^  and  the  Notice  being 
to  appear  on  Sunday  January  20.  Per  Cur* :  The  Sunday  is  the 
true  Day  of  the  Return^  and  therefore  it  is  as  it  ought  to  be. 

U  3  Anonymous. 
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Anonymous. 

A  Motion  was  made  in  the  Treafury  to  amend  a  Notice  to  •fet 
oiF  a  Debt  according  to  the  late  Ad  of  Parliament,  but  the 
Judges  declared  it  could  not  be  done.  Notices  of  this  ICind  are  in 
this  like  Noticejs  of  Trial,  &c«  which  never  were  amended  by  die 
Court. 


Green  againjl  Watkins, 

UPON  hearing  Counfel  on  both  Sides,  and  after  taking  Time 
to  confider,  the  Court  were  of  Opinion  that  a  Notice  to  ap- 
pear on  Monday  Jannary  2i.  as  the  Return-Day  of  O^.  HiL  was 
bad  %  it  ought  to  have  been  to  appear  on  the  20d),  which,  although 
it  be  Sunday^  is  tbi  trtu  Day  tftb$  Return.  Girdler  for  Plaintiff; 
GlyJe  for  Defendant. 

Jenncr  againfi  Williamfon. 

SAME  Determination.     Eyre  for   Defendant  s    C$rbftt  im 
Plaintiff. 


Paul  againjl  Glcdhill. 

JUDGMENT  was  figned  in  Eafter  Term  the  4th  of  his  pre* 
fent  Majefty,  and  a  Writ  of  Enquiry  of  Damage  executed  laft 
Michaelmas  Vacation  on  eight  Days  Notice.  Birch  for  Defendant 
moved  to  k\  it  afide  for  want  of  a  Term's  Notice ;  Plaintiff  having 
lain  ftill  above  12  Months  ;  and  upon  hearing  Chappie  and  Eyre  for 
the  Plaintiff,  the  Court  fet  afide  the  Writ  of  Inquiry  for  want  of 
due  Notice.  In  all  Cafes  where  Proceedings  have  ftaid  above  12 
Months,  whether  as  to  Pleadings  or  Notices,  a  whole  Term's  No- 
tice muft  be  giv^n. 


Hannaford 
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Hannaford  againji  Holman«     Eafter  7  Geo.  2. 

NOTICE  of  the  Declaration  being  left  in  the  Office  was 
without  Date,  and  Notice  of  the  Execution  of  the  Writ  of 
Inquiry  was  at  Ten  in  the  Forenoon,  or  as  foon  after  as  the  Sheriff 
could  attend.  The  Court,  upon  hearing  Counfel  on  both  Sides, 
held  both  Notices  bad,  and  therefore  fet  afide  the  Judgment  and  In- 
quiry.   Cbafpli  for  Plaintiff}  Byn  for  Defendant. 


Lloyd  againfi  Beefton. 

TH  £  Writ  was  returnable  quifuUn*  Fafcbit  ferved  with  Notice 
to  appear  on  April  28,  which  was  Sunday.  ChappU  moved  to 
ftay  Proceedings ;  but  per  Cur\  the  Day  in  the  Notice  is  the  true 
Pay  of  Return,    No  Rule. 


Fofter  againfi  Smales. 

TH  £  Notice  of  the  Time  of  executing  the  Inquiry  wa|  be- 
tween Ten  and  Two,  ii^ich  the  Court  thought  too  uncer- 
tain, and  made  a  Rule  to  (hew  Caufe  why  the  Inquiry  ihould  not  be 
iet  afide.     Vrlin. 


Williams  againji  Jones. 

THIS  was  an  A£lion  of  Aflault  and  Battery,  to  which  De- 
fendant had  pleaded  fon  AJfault  Demefne ;  whereto  Plaintiff 
replied  De  Injuria  fua  pr9pria^  and  Iffue  was  joined  in  MUhaeU 
mas  Term  laft.  Plaintiff  gave  Notice  of  Trial  for  the  Sitting 
after  A£cbaelmas  Term,  and  countermanded,  and  agam  for  the 
fecond  Sitting  within  HiUtrj  Term,  and  countermanded  i  where- 
upon Defendant  gave  a  Rule  to  enter  the  Iffue,  and  tried  the 
Caufe  by  Provifo  the  Sitting  after  Hilaij  Term,  and  the  Plaintiff 
not  appearing  at  the  Trial  was  nonfuited.  Plaintiff  moved  to  fet 
afide  the  Nonfuit  as  irregular,  fuggefting  that  Defendant  could 
not  regularly  try  the  Caufe  by  Provifo  till  Eafter  Term )  but  that 

U  4  being 


a96  Botitt,  kc. 

being  ruled  againft  him,  he  prayed  the  Nonfuit  might  be  fct  afide 
upon  Pa3rment  of  Cofts ;  but  the  Proof  being  upon  the  Defendant, 
and  bis  Witncfles  having  been  examined  at  the  Trial,  Court  rt- 
fiifed  to  make  any  Rule, 


Jemmctt  againjl  Voyer,      Trin.  7  &  8  Geo.  2. 

PROCESS  was  fervcd  May  14.  and  Declaration  delivered 
June  8.  Defendant  moved  to  ftay  the  Proceedings,  the  true 
Day  of  Return,  which  was  quinqtu  Pafcha  May  19.  not  being  in-, 
ferted  in  the  Notice,  but  the  Day  after.  The  Queition  was,  Whe- 
ther Defendant  was  too  late  to  move  to  ftay  the  Proceedings. 
Court  were  of  Opinion,  diat  as  he  came  before  interlocutory  Judgv> 
ment  figned,  he  came  in  due  Time,  and  made  a  Rule  to  ftay  Pfo^ 
ceedings.    Birch  for  Defendant ;  ^ayms  for  Plainti^. 


Dh(on  againjl  Fcnner, 

IN  an  Action  of  Debt  upon  a  Bond,  Defendant  pleads  Payment. 
Plaintiff  replies,  and  tenders  an  IflTue.  Defendant  demurSb 
Qfopple  moved  dfter  the  laft  Paper-Day  to  put  the  Caufe  into  the 
Paper  to  be  argued,  and  obtained  a  Rule.  Upon  the  Day  of  Ar-» 
gument  Birch  objected,  that  the  Caufe  was  irregularly  fet  dowi^ 
and  the  Plaintiff  had  given  Notice  of  Trial  for  the  Sitting  after 
Term.  Court  difcharged  the  Rule  for  fetting  dovm  the  Caufe  oa 
Payment  of  Cofts  -,  Defendant  confenting  that  the  Plaintiff*  might 
proceed  to  Trial  according  to  Notice  at  the  Sitting  after  Terin. 


Roblnibn  againjl  Philips. 

TH  E  Queftion  was,  Whether  Notice  of  executing  the  Inquiry 
between  Eleven  and  Two  was  good.  Cur* :  We  have  hcl4 
It  to  be  confined  within  two  Hours  at  moft,  ^d  therefore  the  No-r 
iice  is  irregular.    Shew  Caufe.       / 


G6rman 
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Gorman  againji.  Boyle,     Mich,  8  Geo.  2. 

EIGHT  Days  Notice  of  Trial  was  hold  to  be  bad,  and  tht 
Verdid  obtained  by  PlaintiiF  without  Defence  was  fetafid^ 
the  Place,  of  Defendant's  Abode  being  in  Ireland^ 

Price  againji  Bambridge,  an  Attorney, 

NOTICE  of  the  Execution  of  the  Writ  of  Inquiry  was  twice 
continued.  Court  held  the  fecond  Continuance  bad.  A  No*' 
tice  can  be  continued  but  once.  The  firft  Continuance  was  aUb 
bad,  not  being  ferved  till  within  an  Hour  before  the  Time  appointed 
for  the  Execution  of  the  Writ  of  Inquiry ;  it  fliould  have  been  fenr- 
cd  two  Days  before.    Cbappk  for  Defendant ;  Skinntr  for  Plaintiff, 

*  Squire  againji  Almond.     Hil.  8  Geo.  2. 

NOTICE  was  given  to  execute  a  Writ  of  Inquiry  of  Dama<» 
ges  at  the  SheriflF's  Office  in  Northampton  between  the  Hours 
of  Ten  and  Two.  Upon  hearing  Couniel  on  both  Sides,  the  Court 
\vas  of  Opinion  that  th^  Notice  was  t>ad  both  as  to  Place  and  Tiine« 
It  (hould  hs^ve  been  exprefled  at  what  Sign,  or  whofe  Houfe  tiie  * 
SheriiF*s  Office  was  kept,  and  the  Time  is  too  extenfive,  ^ch  • 
ought  to  be  confined  to  two  Hours.  The  Writ  of  Inquiry  and  In- 
quifition  taken  thereupon  were  fct  afide.  Skinner  for  Pefendant; 
fyre  for  Plaintiff. 

Jacob  again/}  Marfli.     Eaft.  8  Geo.  2, 

PROPER  Notice  of  Trial  was  given  and  countermanded.  A 
fecond  Notice  of  Trial  was  |iven,  but  therein  the  Name  of  the 
Caufe  was  omitted.  The  fecond  Notice  was  afterwards  continiied, 
^nd  the  Name  of  the  Caufe  inferted  in  the  Continuance ;  and  there-  - 
upon  the  Caufe  was  tried.  The  Court  was  of  Opinion,  that  the  fe- 
cond Notice  being  bad,  could  not  be  helped  by  the  Continuance 
and  fet  afide  the  Verdifl. 

Chanklin 


Chanklin  againft  J'Anfon. 

f^H APPLE  for  Defendant  obtained  a  Rule  to  fliew  Caufe  wbjr 
^'  Proceedings  (bould  not  be  ftaid  upon  an  AflUavit  that  the  Pr6- 
cefs  Termed  was  returnable  on  one  Day9and  the  Notice  to  appear  was 
at  another ;  but  the  Copy  of  the  Procefs  with  Notice  fervedwasnot 
annexed  to  the  Affidavit.  Darnal  for  Plaintiff  inilfted,  that  when- 
ever Defendant  will  take  Advantage  of  fiicb  Miflake,  he  mufl:  pro- 
duce die  Copy  ferved,  and  fwear  he  wa&  ferved  with  no  other  i  and 
•f  that  Opinion  was  the  Court,  and  difcharged  the  Ruk. 


Clapham  and  others, 

PROCESS  was  againft  one  Qapbam^  and  the  Notice  was di- 
reded  to  Qtjbaniy  which  was  held  irregular,  and  the  Proceed- 
ings were  flaid.    Belpild  for  Defendant ,  E^re  for  PlaintiC 

Ooodrighti  on  the  Demife  of  Hawkey^  againjl  Hob- 
lyn.     Trin.  8  &  9  Geo.  2. 

THIS  A£Hon  was  laid  in  Cornwall.    Notice  of  Trial  was  given 
in  Town,  and  countermanded  in  the  Country  three  Days  be- 
*  fere  die  Commiffion-Day  of  the  Affizes.    The  Queflion  was.  Whe- 
ther this  was  a  good  Countermand  to  prevent  Coflsfor  not  proceed- 
ing to  Trial,  Defendant  having  fent  a  Witnefi  from  London^  who 
was  got  as  far  as  Exeter  before  he  heard  of  the  Countermand.   Per 
Cur^i  Notice  of  Trial  cannot  be  given  in  the  Country,  but  may  be 
well  countermanded  there ;  and  though  by  that  PraSice  Defendant 
is  put  to  an  Inconvenience  in  this  Cafe,  yet  the  Inconveniencie's 
which  muft  nccefikrily  accrue  from  the  contrary  Pra£Hce  would  be 
,  linuch  greater.    The  Countermand  would  have  been  good  if  given 
but  two  Days  before  the  Commiffion-Day,    Eyre  for  Plaintiff  i  BeU 
JuU  for  Defendant. 


Taylor 
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Taylor  againji  Sherman. 

HE  LD  ^^r  Cvr',  that  ina  Notice  of  a  Declaration  being  left  i» 
the  Office  it  is  not  fufficient  to  dy  that  the  PlaintiiF  declares 
upon  a  Note  of  Hand ;  the  Nature  of  the  Adion  muft  be  expreilcd| 
as  Debt,  Cafe,  i^c.    Belfield  for  Defendant  y  Eyre  for  Plaintiff. 


Swailc,  an  Attorney,  againji  Leaver^  \xk  Middlcfcy^ 
Mich.  9  Geo,  2. 

THE  Defendant  lived  above  40  Miles  from  Lmd^n.  Plaintiff  ' 
gave  fourteen  Days  Notice  of  Trial,  and  countermanded  thc^ 
(ame  \  afterwards  Defendant  tried  the  Caufe  by  Provifo  upon  eight 
Days  Notice,  and  Plaintiff  not  appearing  was  nonfuited,  Wyn$it 
and  Eyre  for  Plaintiff  moved  to  fet  afide  the  Nonfuit,  the  Notice  of 
Trial  by  Provifo  being  irregular ;  and  upon  hearing  Jf^right  for  the 
Defendant  the  Non-pros  was  fet  afide.  Defendant  being  obliged  to 
^ive  the  (ame  Notice  of  Trial  as  required  from  Plaintiff,  It  was  at 
firft  doubted  whedier  the  Plaintiff  not  appearing  at  the  Trial  was  not 
abA)Iutely  out  of  Court,  and  could  not  complain  of  the  Nonfuit  i  but 
it  was  held  that  the  Notice  being  ill,  muft  be  looked  upon  as  no 
Notice  at  all,  and  confequently  he  could  not  appear  Ut  the  Trial,  and 
the  Inconvenience  would  be  great  if  a  Nonfuit  obtained  without  any 
Notice  could  not  be  complained  of.  It  was  obferved  by  Eyre^  that 
though  at  Nljiprius  Plaintiff  be  out  of  Court,  he  hath  a  Day  in  Baiifc 
here,  viz*  the  Return  of  the  Writ  of  Habeas  Corpora  Jurator^. 

Lc  Mark  againji  Ncwnham.    Trin.  10  Geo.  z. 

NOTICE  was  given  of  the  Exccutionof  a  Writ  of  Inquiry  of 
Damages  at  the  Three  Tom  in  Brookjireet^  without  faying  im 
Holhornj  or  elfewhere,  though  there  are  three  Streets  of  that  Naune 
in  Com*  Mid*.  Wright  moved  to  fet  afide  the  Inquiry  for  this  Dc- 
fcft  in  the  Notice.  It  was  urged  by  Eyre  for  Plaintiff,  that  the 
Three  Tons  in  Brookftreety  where  the  Sheriff  o{  A£ddUfex  conftandy 
executes  Writs  of  Inquiry  in  Vacation  Time,  is  a  wdl-known 

Place 
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Place  to  every  Pra£Ufcr ;  hut  per  Cur\  the  Notice  is  not  fo  certain 
as  it  ought  to  be,  the  Inquiry  and  Inquifition  thereupon  taken  muft 
be  fct  afide.     tVrigbt  for  Defendant,  who  cited  Squire  agaiqft  -4/- 


Edwards  agalnjl  Edwards. 

NOTICE  of  a  Declaration  left  in  the  Office  in  an  AStion 
upon  9  promiilbry  Note  (Avithout  faying*  in  Trefpafs  on  the 
Cafe)  held  infufflcient  Notice.  BofftU  for  Defendant  i  Cbapple  for 
Pkintiff. 


Lcc  againjl  Bradford.     Mich.  lo  Geo,  z. 

DEfendant  appeared  by  his  Attorney,  and  after  Judgment  Plain- 
tiff gave  Notice  of  the  Execution  of  a  Writ  of  Inquiry  to 
Defendant  himfelf  (and  not  to  his  Attorney)  which  was  held  bad  No-r 
tice,  and  the  Writ  of  Inquiry  and  Inquifition  taken  thereupon  were 
ordered  to  be  fet  afide.    Agar  for  Defendant ;  tVynne  for  Plaintiff. 


Lowes  againjl  Smith,  in  Northumberland,.    Mich, 

ri  Geo.  2, 

NOTICE  of  executing  Writ  of  Inquiry  of  Damages  at  the 
Moot'Hall  in  the  CaftU^Garth^  without  faying  in  what  Coun^ 
ty,  was  held  infufflcient,  and  the  Inquiry  fet  afide.  Agar  for  De- 
fendant; Prime  for  Plaintiff. 


Atwood  againjl  Meredith,  Executor. 

COPY  of  a  Special  Capiai  to  Plaintiff's  Damages  40/.  was 
ferved  on  Defendant  without  Notice  to  appear,  and  Appear* 
ance  was  entered  by  Plaintiff  on  Affidavit  of  Service.  Defendant 
moved  to  ftay  the  Proceedings  for  want  of  Notice,  and  the  Court 
was  of  Opinion  that  the  Statute  of  12  Geo.  and  5  Geo.  2.  ought  to 
be  confidered  as  one  and  the  fame  Law;  and  in  all  Cafes  where 

Procefs 
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Iht)ce(s  is  ferved,  let  the  Damages  be  above  10  /•  or  under,  Notice 
to  appear  muft  be  given.  Wright  for  Plaintiff';  Draper  for  T>t*^ 
fendant 


Smith  agafnjl  Hoff.     Hil.  1 1  Geo.  2. 

PLaintiff 's  Attorney  gave  Notice  as  follows :  /  bireij  ^ounteT'^ 
mand  my  Notice  tf  Trial  given  fir  the  fecmd  Sitting  within  thit 
Temty  and  continue  the  fame  till  the:  third  Sitting j  &c.  Defendant 
made  no  Defence,  and  moved  to  fet  afide  the  Verdid.  Per  Cur* : 
After  a  Notice  is  countermanded  it  cannot  be  continued ;  the  Ver« 
iiSt  muft  be  fet  aflde. 


Butler  againji  Johnfon. 

DEfendant  had  obtained  a  Judge's  Order  for  Time  to  ptead^ 
pleading  ifluably  and  taking  Notice  of  Trial  within  Term,  or 
if  he  {hould  not  plead,  taking  the  like  Notice  of  executing  Writ  of 
Inquiry.  The  Time  for  pleading  expired  February  5.  when  De- 
fendant hot  pleaUing,  Plaintiff  figned  Judgment,  and  February  7. 
gave  Notice  to  execute  Inquiry  on  the  8th.  Defendant  moved  to 
fet  afide  the  Inquiry  for  Infufficiency  of  Notice,  urging  that  Plain- 
tiff ought  to  give  as  much  Notice  as  he  could.  Per  Cur* :  Plaintiff 
might  have  given  Notice  on  the  6th ;  (hort  Notice  fliould  be  at  leaft 
as  much  as  is  fufficient  to  countermand  a  Notice,  viz,  two  Days* 
Let  the  Inquiry  be  fet  afide  without  Cofts.  Siinner  for  Plaintiisr; 
Wright  for  Defendant. 


HoUis  againji  Weftbury.     Eaft.  1 1  Geo.  2. 

PLaintiff  gave  Notice  of  die  Execution  of  a  Writ  of  Inquiry  of 
DanuCges  at  the  Sign  of  the  Belly  without  making  Mention  of 
any  Town;  which  Notice  was  held  infufiicient,  and  the  Inquiry  fet 
afidej    Jgar  for  Defendant ;  Eyre  for  Plaintiff. 


Laft 


Lafi  againft  Denny.     Michi  12  Geo.  2. 

MOTION  to  fct  alide  Inquiry  for  Irregularity,  Notice  being 
given  to  esiecute  it  at  s  i  o^CIock,  without  namuis  any  othet" 
fiour.  Cur'  held  it  regular^  provided  it  was  executed  Before  i2} 
which  appearing  by  ABidavit^  Court  diicharged  the  Rub  to  OieW 
Caufe*    Skimur  for  Defendant ;  Prim  for  Haintiffl 

Chriftophory  ^^^m/?  Otto.     Hil.  I2  Geo.  2. 

WRIT  returnable  Oa.  ////.Declaration  left  in  the  Office  A  Bene 
ijfe  the  firft  Day  of  the  Term.  Defendant's  Attorney  put 
in  Bail  in  Time ;  whereupoti  Plaintiff's  Attorney  demanded  a  Ple% 
and  for  want  thereof  Tigned  Judgment  Defendant  moved  to  fet 
afide  the  Judgment,  infiftiiig  that  his  Attorney  ought  to  haire  had  No- 
tice of  the  Declaration^  and  obtained  a  Rule  to  (hew  Caufe,  whi(& 
was  diicbafgedA  The  Declaration  is  well  delivered  de  hau  effi^  and 
Notice  is  not  neceffary.    Eyre  for  PhintifFj  Draper^  for  Defendant, 

N.  B.  This  has  llnte  been  otherwife  determined)  and  Notice  held 
necefiary. 

Panctand  againjt  Wbotley* 

RULE  to  flicw  Caufc  why  the  Judgment  fliould  not*  be  fct 
afide,  difcharged.  The  Objeftion  was,  that  the  Writ  was 
not  (hewn  at  the  Time  of  Service  of  the  Copy.  Per  Cur* :  It  is 
not  neceflary.  Fidi  A&s  to  prevent  vexatious  Arrefts,  12  Geo*  & 
5  Geo.  2.    jfgar  for  PlaintiiFi  Draper  for  Defendant. 


Braty  againfi  Baldock.     Eafter  12  Geo.  2. 

PLaintiff  declared  de  bene  ejfe^  and  gave  Notice  to  plead  in  fouf 
Days,  though  Defendant  by  the  Rules  of  the  Court  was  in- 
titled  to  eight  Days  Time  to  plead.    PlaintifF  ftaid  till  after  the 
eight  Days  expired  before  he  figned  Judgment  \  but  the  Notice  be- 
9  ing 
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ing  htA,  the  Rule  to  (hew  Caufe  why  the  Judgment  diould  not  be 
fet  afide  was  made  abfolute^  Siinmer  for  Defendant  i  tyrigbt  6x 
PlaintiiF. 


Grtgpry  againfi  Reeves.     Trin»  13  Geo«  2# 

IT  being  doubtful  whether  Sunday  Ihould  be  reckoned  u 
Day  in  Notice  to  juftify  Bail,  it  was  determined  prr  Cm^^  tluit 
for  the  future  Sunday  fltall  not  be  counted  one  (it  not  being  a  proper 
Day  to  inquire  after  Bail  upon)  but  two  Days  Notice  muft  be  given, 
of  which  Sunday  fhall  not  be  one.  Upon  Motion  by  Conym  for 
Defendant  to  juftify  Bail,  Notice  ferved  Saturday  June  23,  to  juftify 
Bail  Monday  the  25th ;  the  Notice  being  infufficient^  the  Bail  were 
not  fuffered  tpjuftiiy« 


MackintoOi  againfi  Melo.     Mich.  13  Geo.  2« 

WRI T  returnable  the  flrft  Return  of  the  Term.  Declar»* 
tion  left  in  the  Office  di  hint  iffi  the  firft  Day  of  the  Term 
(O&0ber  23.)  and  Rule  to  plead  given  that  Day,  Notice  the  fiune 
Day  ferved  upon  Defendant  to  {dead  within  the  firft  four  Days  of 
Michaelmas  Term.  Plaintiff  ftaid  till  the  Time  for  appearing  was 
put,  and  then  entered  an  Appearance  by  Affidavit,  and  figned  Jtt%- 
ment.  Defendant  moved  to  fet  afide  Judgment,  obje^ng  to  the 
Notice  of  Declaration,  that  it  ought  to  have  been  to  {dead  wtfufi 
four  Days  after  Declaration  delivered  according  to  the  Rules  of 
Mtcbaebnas  and  Eajltr^  3*Geo.  2.  and  not  within  the  firft  four  Days 
of  the  Term.  Rule  to  (hew  Caui^  difcharged.  Per  Out^:  Though 
the  Words  of  the  General  Rules  of  Court  aforeiaid  do  feem  to  ex* 
dude  the  Day  of  the  Delivery  of  the  Declaration,  yet  the  Conftrec- 
tioa  muft  be  agreeable  to  the  Rule  to  plead,  which  is  always  inclu* 
five ;  and  the  Plaintiff  having  ftaid  'till  the  Time  for  appearing  was 
out,  he  might  regularly  enter  Appearance  by  Affidavit,  and  fign 
Judgment.  Vide  Charlton  and  Hankfy,  HiL  7  Geo,  2.  Agar  for 
Defendant;  Eyire  for  Plaintiff. 


PritchardJ 
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Pritchard  againj  LewiA.     Hil.  13  Geo.  ii 

WRIT  returnable  in  Ea/ltr  Term  laft.  PlaintifF  entered 
Appearance  according  to  the  Sutute,  and  left  Declaration 
in  the  Office^  but  refted  all  Trinity  and  Michaelmas  Term ;  and  be- 
fore the  EflToii^-Day  of  this  Term  gave  Defendant  Notice^of  De- 
claration* The  Declaration  was  deelned  well  delivered  only  from 
the  Time  of  Notice,  and  confequently  came  too  late.  Defefrtdant 
was  then  out  of  Court.  Rule  abfolute  to  ftay  Proceedings^  Haj-^ 
ward  for  Plaintiff)  Booth  for  Defendant* 


Coates  againft  Hammond* 

ISSUE  was  joined  in  Hilary  Term^  12  Geo.  2*  and  Notice  ot 
Trial  given  8th  February  1738,  for  the  then  next  Torkjhin  Af- 
fixeSy  which  Notice  was  countermanded;  and  a6th  Januarf  I739f 
in  Hilary  Term  13  Geo.  2,  PlaintifF  gave  new  Notice,  and  pro- 
ceeded to  Trial  at  laft  Afliies.  Defendant  moved  to  fct  afide  the 
Verdia,  infiftlng  that  the  laft  Notice  of  Trial  ought  to  have  been 
given  before  the  Eflbign-Day  of  Hilary  Term.  Upon  fhewing 
Caufc,  the  Praftice  appeared  to  be  doubtful,  and  the  Court  ordered 
the  VerdtA  to  be  fet  afide,  and  Cofts  to  attend  the  Event  of  the  Suit. 
Bootle  for  Defendant ;  Burnett  for  PlaintifF. 

Noie ;  A  new  General  Rule  was  made  upon  this  Occaflon  to  re-^ 
gulate  the  Pradice  for  the  future. 


Tilney  againft  Watfon.     Mich.  14  Geo.  2. 

AN  Inquifition  taken  upon  a  Writ  of  Scire  fieri  inqulr^  vn%  fee 
afide,  for  Want  of  due  Notice  of  the  Execution  of  the  Writ.. 
PlaintifF  infifted,  that  Notice  was  not  neceflary.  If  the:  SherilFre* 
turns  zDevaJiavit^  Defendant  may  traverfe  the  Return.  But^ 
Cur^:  The  fame  Notice  is  requifite  as  of  executii^  a  Writ  of  In- 
quiry of  Damages.    Draper  for  Defendant  \  Bootle  for  Plaintiff. 


SufFord 
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Staflbrd  againji  Thompfon* 

THE  Commiffion-Day  of  the  AiHzcs  was  Ahnicy^  and  No- 
tice of  Trial  was  countermanded  on  Saturday  next  before, 
and  Sundayhtxng  the  only  intervening  Day,  the  Queftion  was,  Whe- 
ther the  Notice  was  regularly  countermanded,  or  not  ?  The  Court 
held  the  Countermand  to  be  regular,  and  difeharged  the  Rule  to 
ihew  Caufe  why  Plaintiff  (hould  not  pay  Defendant  Cofts  for  not 
proceeding  to  Trial,    Skinner  for  PlaintiiFi  Booth  for  Defendant, 


Bowler  againji  ]txi]!im.     Hilary  15  Geo.  2. 

DEfendant  lived  above  forty  Milc3  from  London^  and  Plaitiiiff 
proceeded  to  Trial  at  a  Sitting  diere,  upon  ten  Days  Notice; 
no  Defence  was  made,  and  Defendant  infifting,  that  he  was  intitled 
to  fourteen  Dajrs  Notice  oF  Trials  moved  to  fet  afide  the  Verdift,  and 
bad  a  Rule  to  (hew  Caufe,  which  was  made  abfolute.  By  the  AA 
14  G0O.  2.  no  Caufe  is  to  be  tried  in  London  oxMiddleftx^  where  De« 
fondant  refldes  above  forty  Miles  from  London  or  Wejlmtnjler^  unle(s 
Notice  in  Writing  be  given  at  leaft  ten  Days  before  fuch  intended 
Trial.  Before  this  Aft,  fourteen  Days  Notice  was  the  fettled  Prac- 
tice ;  and  unlefs  neceffitated,  the  Court  will  not  be  bound  by  an  A(5t 
niade*to  take  away  a  Benefit  from  Defendants.  The  Pradice  or 
Law  of  the  Court  cannot  be  taken  away  but  by  Negative  Words, 
i.  €.  There  (hall  be  no  more  than  ten  Days  Notice.  Fourteen 
Days  Notice,  notwithftanding  this  Aft,  ftill  neceflary.  Hayward 
for  Deferidant ;  Agar  for  Plaintiff, 


Smith  agamfi  Lacock*     Trinity  16  Geo.  2. 

COURT  held,  Notice  of  the  Execution  of  the  Writ  of  In- 
quiry of  Damages^  given  in  the  Country  to  the  Attorney  there, 
(and  not  to  the  Agent  who  received  the  Declaration  in  Town) 
good  and  fufficient  Notice,  and  difeharged  the  Rule  to  (hew  Caufe 
why  the  Inquifition  (hould  not  be  fet  afide.  Booth  for  Defendant  | 
Agar  for  Plaintiff. 

X  Tafhbuin 


3b6 
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Tafhburn  againji  Havelock.     Mich.  i6  Geo.  ±. 

NOTICE  of  Trial  on  an  old  Iffuc  was  given  to  the  Attornejf 
in  the  Country,  and  not  to  the  Agent  in  Town  ;  the  Queftion 
was,  Whether  it  was  good  Notice,  or  not?  P^r  Cur" :  The  Notice  on 
this  old  Iffue  is  well  given  to  the  Attorney  in  the  Country,  for  it  may 
be  given  either  to  Attorney  or  Agent  j  but  where  Notice  of  Trial 
is  given  on  the  IflTue-Book,  it  muft  be  given  to  the  Agent,  becaufe 
the  Iffue  can  be  delivered  no  where  but  in  Town.  Notices  of  Trial 
and  Countermands,  Notices  of  executing  Writs  of  Inquiry  and 
Countermands,  may  be  given  either  to  the  Attorney  in  the  Country, 
or  to  the  Agent  in  Town.  But  of  thofe  Things  which  are  to  be 
done  only  in  Town,  Notice  muft  be  to  the  Agent ;  and  all  No^ 
ticiSy  where  the  Party  hath  a  known  Attorney^  mujl  he  given  to  that 
Jttorneyy  ar  his  jfgent,  and  not  to  the  Party  himfelf.  There  has  been 
no  Determination  of  this  Court  that  Notice  of  Trial  in  the  Country 
is  bad,  though  it  hath  been  fo  underftood.  Mountjieven  againft 
Templarj  Mich,  7  Geo.  2*  Attornies  in  the  Country  are  to  take  no 
Notices  but  of  Trial,  Inquiries,  and  their  Countermands.  £a/ier  6 
Geo.  2.  That  Countermand  of  Notice  of  Trial  may  be  given  either 
s  in  Town  or  Country. 

Darker  againji  Edwards.     Mich.  16  Geo.  2. 

THE  Capias  ad  refpcnd*  bore  Tefte  7th  July\  returnable  27th 
OSlobery  and  was  dated  25th  OSfober  1742.  A  Copy  was 
ferved,  with  Notice  to  appear  on  the  27th  Ojfober  next ;  which  mull 
'  refer  to  the  Time  when  ferved,  and  confequently  muft  intend  Ot- 
t^ber  1743.  The  Notice  (hould  have  been  to  appear  on  the  27tK 
of  this  inftant  O^ober^  or  OSiober  1742,  and  not  OSiober  next.  The 
I  A61  of  Parliament  defigned  to  make  certain  the  Time  for  Defen- 
dant's Appearance,  by  the  Notice.  The  Rule  to  ftay  Proceedings  was 
made  abMutc.     KeUlbey  for  Defendant ;  Agar  for  Plaintiff. 


Hcfier 
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Hefter  againjl  Hall. 

AF't'ER  Notice  of  Trial  given,  and  regularly  countermanded. 
Plaintiff  obtained  a  Rule  to  difcontinue,  upon  Payment  of 
Gofts.  After  the  Notice  of  Trial,  and  before  the  Countermand,  a 
XVitnefs  for  Defendant,  who  refided  in  London^  fet  out  for  York 
Aflizes  J  and  the  Queftion  was.  Whether  the  Expencc  of  this  Wit- 
nefs  could  be  allowed  Defendant  in  Cofts  ?  The  Court  held,  that  as 
the  Countermand  was  regular,  Cofts  for  this  Witnefs  could  not  be 
allowed.     Draper  for  Defendant  j  tViUei  for  Plaintiff^ 


Bailey  againji  Semple.     Trinity  16  &  17  Geo.  2. 

DEfendant  being  beyond  the  Seas,  and  his  Attorney  dead.  Rule 
abfolute,  that  Demand  of  a  Plea  in  the  Office  (hall  be  fuffi- 
cient  Notice ;  upon  Affidavit  of  Service  of  a  Rule  to  (hew  Caufe  on 
one  of  Defendant's  Bail,  and  that  the  other  was  not  to  be  found. 
Draper  for  Plaintiff.  ' 


Blackmorc  againjl  Smith.     Mich.  17  Geo.  2. 

AFTER  Plea  pleaded.  Proceedings  had  ftayed  three  Years,  and 
then  Plaintiff  delivered  an  Iffue,  and  afterwards  gave  fourteen 
Days  Notice  of  Trial.  The  Court  made  the  Rule  abfolute  to  fet 
afide  the  VerdiS,  for  Want  of  a  Term's  Notice  of  his  Intent  to  pro- 
ceed, by  the  Party  proceeding  purfuant  to  General  Rule,  Eafler  13 
Ceo.  2.     Birch  for  Plaintiffs  Agar  for  Defendant. 


Miller  againji  Parfons.     Hilary  17  Geo.  2. 

THE  Name  [White]  was  put  on  the  Bail-piece,  as  Attorney 
for  Defendant ;  Plaintiff's  Attorney  not  being  able,  upon  di- 
ligent Inquiry,  to  find  this  JVhitey  left  a  Declaration  in  the  Office, 
and  gave  Notice  thereof  to  Defendant,  and  for  Want  of  a  Plea 
figned  Judgment,  and  gave  Notice  of  executing  a  Writ  of  Inquiry 

X2  to 
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to  Defendant.  On  the  Part  of  Defendant  it  was  infifted,  that  the 
Proceedings  wete  irregular  j  that  Plaintiff's  Attorney  ought  to  have 
found  out  Defendant's  Attorney ;  or  if  he  could  not,  that  Notice  of 
the  Declaration,  (!fr.  could,  not  be  ferved  on  Defendant  widiout 
l^eave  of  the  Court.  And  a  Rule  was  made  to  (hew  Caufe  why  the 
Proceedings  fhould  not  he  fet  afide,  with  Cofts.  Upon  (hewing 
Caufe,  the  three  Prothonotaries  reported,  and  the  Court  held,  the 
Proceedings  to  be  regular,  and  the  Rule  was  difchargcd.  Where  the 
Party's  Attorney  cannot  be  found.  Notice  may  be  ferved  on  the 
Party  himfelf.  Where  neither  Attorney  nor  Party  can  be  found, 
the  Court  muft  be  applied  to,  and  will  order  Notice,  &r.  in  the  Of- 
fice to  be  good,  unlefs  the  Bail  (if  any)  (hew  Caufe  to  the  contrary. 
Vide  Bailey  againft  SempU^  Trin.  i6  £^  17  Geo^  2.  Gapper  for  Plain- 
tiff; Agar  for  Defendant. 

Johnfon  againji  Johnfon  and  Ouchtcrlony.     Trinity 
17  &  18  Geo.  2. 

/^JPlJS  returnable  Cro.  Trin.  Dated  18th  May  1744,  and  ferved 
^  with  Notice  fb  appear  2ifl  May  next  [May  174s]  inftcad  of  this 
inftant  May.  Rule  abfolute  to  ftay  Proceedings.  Skinner  for  Plain- 
tiffs £)rtf/^r  fur  Defendant* 

Roe,  on  the  Demife  of  Hutchings,  againji  Dunning 
and  others.     Mich.  18  Geo.  2. 

RULE  to  (hew  Caufe  why  Judgment  as  in  Cafe  of  a  Nonfuit* 
Objeaed  by  Counfel,  for  the  Lcffor  of  Plaintiff,  that  a  Term's 
Notice  of  Motion  ought  to  have  been  given ;  but  the  Court  held 
otherwife.  The  General  Rule  of  Court  extends  only  to  the  Party's 
Intent  to  proceed,  rtot  to  Motions  to  end  Proceedings.  Rule  abfo- 
lute.    Hujpy  for  Defendant  j  Gapptr  for  Leffor  of  Plaintiff. 


D 


Reed  againji  Blanchctt.      Hilary  ig  Geo.  2. 

Efendant  moved  to  amend  his  Notice,  to  fet  off  a  mutual 

Debt,  delivered  with  his  Pica  of  N$n  ajjimyit^  (by  ftriking 
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cut  PlaintiiF,  and  inferting  Defendant)  which  the  Court  denied. 
Then  Defendant  prayed  Leave  to  withdraw  his  Plea,  and  plead  Nm 
ajfumfjit  de  nwoy  with  new  Notice  to  fet  ofF,  which  was  granted,  ^ 
Siinmr  and  Beetle  for  PlaintiiF}  Prime  for  Defendant. 


Walker  againji  Towne  and  Lee.     Trinity  1 9  &  20 

Geo.  2. 

NOTICE  of  Declaration  being  left  in  the  Office  ferved  on  a 
Sunday^  Rule  to  (hew  Caufe  why  Defendant  (hould  not  have 
an  Imparlance,  made  abfolute.  The  Court  held  the  Notice  on  Sun* 
day  bad,  within  the  Statute  Car.  2.  which  ought  to  have  a  large  Con* 
jRruflion  in  Favour  of  Religion.  Declaration  in  £je£lment,  which 
Is  confidered  as  Procefs,  cannot  be  delivered  on  Sunday.  Procefe 
and  Proceeding  have  been  conftrued,  by  Chief  Juftice  Holt^  to  be 
the  fame  Thing.  Anciently  all  Pleadings  were  Ore  tenus  at  the  Bar. 
Notice  of  Declaration  is  the  fame  as  Delivery.  It  is  no  Declaration 
till  Notice,     ffynne  for  Defendant  j  BootU  for  Plaintiff. 


Braithwaite  againji  Allan.     Hilary  20  Geo.  2. 

DEfendant  obje<acd  to  the  Infufficiency  of  Plaintiff's  Notice  of 
executing  a  Writ  of  Inquiry  of  Damages,  with  fefpefl  to 
Uncertainty  of  Place.  The  Words  of  the  Notice  were  at  the  ufual 
Place  at  Durham^  and  obtained  a  Rule  to  (hew  Caufe  why  the  In- 
quifition  fhould  not  be  fet  afide.  Upon  (hewing  Caufe  it  appeared, 
that  for  twenty-four  Years  paft,  and  upwards,  the  Place,  viz.  The 
Court-Houfe  where  Caufes  were  tried,  and  where  this  Writ  was 
executed,  had  been  the  known  and  edablifhed  Place  for  executing 
Writs  of  Inquiry ;  two  Counfel  for  Defendant  attended  the  Kxf  cu- 
tion  of  this  Writ,  and  crofs-cxa mined  Plaintiff's  Witneffes.  The 
Rule  was  difchargcd.    Prime  for  Defendant  j  JVilles  for  Plaintiff. 


X3  Kettle 
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Kettle  againji  Bulftrode,  Clerk  of  the  Juries.     Mich. 

22  Geo.  2. 

A  Copy  of  the  Bill  filed,  with  Notice  to  appear,  was  left  with 
Mr.  Pritchard^  Defendant**  Deputy,  after  Nine  o'Clock  in 
the  Evening.  Rule  abfolute  to  (lay  the  Proceedings.  Poole  fox 
Defendant  i  Prime  for  Plaintiff, 

againji  Fergufon. 

THE  Writ  was  returnable  Tr^i  i!//Vi.  the  Notice  to  app^r 
fubfcribed  to  the  Copy  ferved  was  to  appear  at  the  Return, 
being  the  2Cth  O^fober^  without  infcrting  the  Word  (next),  or  (the 
Year  1748),  held  defective.  Rule  abfolute  to  ftay  Proceedings. 
Skinner  for  Defendant. 

Thomlinfon,  Gent,  one,  &c.  againji  Gorton.     Eaft, 

23  Geo.  2. 

RULE  to  (hew  Caufe  why  Proceedings  fliould  not  be  fet  afide, 
with  Cofts.  Objefted,  that  Declaration  left  in  the  Office  was 
not  indorfed  to  be  left  de  bene  ejfe.  The  Queftion  was.  Whether 
Notice  of  Declaration  left  de  beHe  ejfe^  without  indorfmg  the  De- 
claration, was  or  was  not  fufficient  ?  The  Secondaries  did  not  agree 
in  their  Report  of  the  Praftice.  One  of  them  thought  the  Notice 
fufficient  without  the  Indorfement.  The  two  others  contra^  Rule 
abfolute  to  (cl  afide  the  Delivery  of  the  Declaration,  and  fubfequent 
ProceedingSj^iw;  Colh.  Draper  for  Defendant ;  WUles  for  Piain^ 
tiff. 

Nafh  againji  Harrow.     Trinity  24  Geo.  2. 

PL  A I N  T I F  F's  Attorney  gave  two  Notices  of  executing  In- 
quiry of  Dainagcs,  one  to  Defendant  hinifelf,  a  Prilbner  in  the 
FUety  the  other  to  the  Turnkey;  but,  by  Miftake,  in  both  No- 
tices the  Name  £/>/,  inftead  of  Nojl:^  was  inferted  as  Plaintiff; 
notvvithllanding  which,  the  Inquiry  was  executed,  and  final  Judg. 
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ment  figned.    Rule  abfolute  to  fet  a(ide  Inquifition  and  final  Judg* 
pent,  with  Cofts*     Prime  for  Qefendant  s  JVynne  for  PlaintiiF. 

Mofley  againjl  Sanford.     Eafter  29  Geo.  2. 

INQUISITION  taken  on  Writ  of  Enquiry  of  Damages,  fet 
afide  with  Cofts,  for  want  of  Notice  of  the  Execution  of  faid 
\Vrit  ferved  on  Defendant's  Attorney,  or  his  Agent :  Bail  above  had 
been  put  in,  and  Declaration  received  by  Defendant's  Attorney  ; 
notwithdanding  which,  the  Notice  aforefaid  was  not  ferved  upon 
him  or  his  Agent,  but  upon  Defendant  himfelf :  which  was  clearly 
irregular.     PqqU  for  Defendant  j  Hewitt  for  Plaintiff! 


Ellwood  againjl  Elhvood.     Trin.  6  &  7  Geo.  2. 

A  Motion  was  made  to  fet  afide  a  Non-pros  figned  for  want  of  a 
Declaration,  which  had  been  demanded  of  Plaintiff's  Attorney 
in  the  Country,  and  not  of  the  Agent  in  Town,  It  was,  upon 
ihewing  Caufe,  fworn  that  PlaintiiF's  Attorney  in  the  Country 
agreed  the  Demand  of  him  (hould  be  regular.  Per  Cur' :  Let  the 
Nqnpros  be  fet  afide ;  no  Agreement  of  Country  Attornies  can  vary 
the  Pradice  of  the  Court  j  all  Tranfadtions  of  this  Kind  muft  be  ii^ 
Town, 

Love  againjl  Day.     Mich.  7  Geo.  2, 

JNDEBITATVS  AJfumffit  brought  againft  a  Stake-holder  for 
■*  Money  had  and  received  for  Plaintiff'*s  Ufe.  The  Judge  of 
Aflizes,  who  tried  the  Caufe,  was  of  Opinion  that  the  A6tion  wo.ul4 
not  lie,  therefore  nonfuited  the  Plaintiff  upon  the  opening  his  Cafe, 
without  hearing  any  Evidence.  Plaintiff'  upon  Affidavits  of  this 
Matter,  m^vcd  t|ie  Court  to  fet  afide  the  Nonfuit  j  but  the  Court 
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rcfufed  to  make  any  Rule,    It  was  alledgcd  from  Ae  Bar,  that  iha 
Court  of  King's  Bench  M  made  a  Rule  in  th«  like  Cafe,  but  no  fiidi 

was  produced, 

Cofta  againj}  Miffaubin,  Adminiftrator,  during  the 
Minority  of  an  Infant  Executor.    Mich.  8  Geo.  2. 

THIS  was  an  A£iion  of  Debt  brought  upon  a  Non^pros^  in  an 
Adlion  wherein  Defendaht's  Teftator  was  Plaintiff,  and  he 
died  after  the  Nonfuit,  and  before  the  Day  in  Bank.  Eyre  moved 
to  fet  afide  the  Nonpros  and  ftay  Proceediiigs,  and  obtained  a  Rule  to 
fhew  Caufe ;  and  upon  Ihewing  Caufe,  Court  were  of  Opinion  that 
this  is  a  Matter  of  Error,  and  ought  not  to  be  confidered  as  an  Irre- 
gularity ;  (the  Nonfuit  is  not  helped  by  the  Statute,  which  extends 
only  to  Verdi6ls)  and  therefore  difcharged  the  Rule,  i  SaU.  8. 
Bawler  againft  Delander  in  J?.  iJ,  i  Geo.  Chappie  and  Eyre  for 
Pefendant ;  Skinner  for  Plaintiff, 


]pilling  agawji  Billings     Trin.  lo  &  1 1  Geo.  2. 

A  Non-pros  for  want  of  a  Declaration  was  figned  in  Prothono- 
tary  Barrett's  Office,  which  was  fet  afide  as  irregular ;  Mr. 
l^aremore^  Plaintiff's  Attorney,  being  a  PraSifer  in  Cbci/'s  Office. 
The  Rule  to  declare  muft  always  be  given  in  that  Prothonotary*s 
Office  where  Plaintiff's  Attorney  is  entered ;  though  a  Declaration 
be  duly  demanded,  that  is  not  fufficient  to  fupport  the  Non-pros^  un- 
lefs  the  Rule  be  given  in  the  proper  Office,  Booth  for  Plaintiff j 
dapple  for  Defendant. 


Wilfon  agatnjl  Barber.     Mich.  14  Geo.  2. 

A  Demurrer,  and  feveral  ^ffues  were  joined  j  before  the  De.^ 
murrer  argued.  Plaintiff  proceeded  to  try  the  Iffucs  \  as  to  one 
of  which  the  Proof  lay  upon  Defendant,  and  as  to  the  reft  upon 
Plaintiff.  Plaintiff  began  at  the  Affizes  to  give  Evidence  upon  the 
firft  Iffue,  and  failing  in  Proof,  was  nonfuited.  Plaintiff  moved  to 
fct  afide  the  Nonfuit,  which  was  thought  reafonable,  though  againft 

tht 


the  Courfe  of  the  Court.  The  Nonfuit  was  fct  afide  by  Confent^ 
on  Payment.of  full  Cofts.  Draper  and  Wtlles  for  Plaintiff  5  Boatlc 
for  Defcfldant. 


Diggs  againjl  Price.     Mich.  15  Geo.  2. 


D' 


^RAPER  for  Defendant  moved/ that  the  Iffue-Roll  might  be 
brought  into  Court,  and  for  Judgment  as  in  Cafe  of  Non- 
fuit, purfuant  to  the  Aft  of  Parliament  14  Geo.  2.  Per  Cur* :  In 
the  firft  place  a  Rule  muft  be  given  for  Plaintiff  to  enter  the  Ifllie 
upon  Record,  which  if  he  fails  to  do,  Defendant  may  have  a  Non^ 
pros  for  Want  thereof.  If  l^laintiff  enters  the  Iffue,  the  Roll  muft 
be  produced  in  Court,  and  thereupon  Defendant  may  move  for  a 
Nonfuit  upon  the  Afl  of  Parliament.  Whenever  the  Court  admits 
the  Caufc  (hewn  by  Plaintiff  fufficient  to  difcharge  the  Rule  to  fhew 
Caufe  why  a  Nonfuit,  the  Court  will  appoint  a  future  Day  for  the 
Trial,  in  Country  Caufes  at  the  next  Aflizes,  in  London  or  MiddU'^ 
^ex  at  a  Sitting  at  a  convenient  Difiance. 


^larke  againjl  Gorrill. 

PLAINTlF.F*s  own  Illnefswas  held  fufficient  to  prevent  a 
Nonfuit  upon  the  late  A£l  of  Parliament,  and  was  allowed  as 
fufficient  Caufe,.and  next  Affizes  appointed  for  the  Trial.  After 
Debate,  and  the  Court's  Opinion,  Booth  objefted  to  Plaintiff's  Affi- 
davit, that  it  was  fworn  before  his  own  Attorney.  But,^^r  Cut^  : 
That  Objeftion  comes  now  too  late.  BooitU  for  Defendant  \  Prtmt 
for  Plaintiff. 


Dapp  againji  Woodman.     Eafter  1 5  Geo.  2* 

RULE  to  (hew  Caufe  why  Judgment  as  in  Cafe  of  Nonfuit, 
purfuant  to  the  late  Statute,  difcharged.  Plaintiff  ordered  to 
pay  Cofts  of  the  Application,  and  peremptorily  to  try  the  Caufe  at ' 
the  next  Sitting.  The  Court  inclined  to  think  they  could,  if  they 
thought  it  reafonable,  enlarge  the  Time  afterwards^  in  Cale  of  a 
Default.    Jgar  for  Plaintiff;  Wynne  for  Defendant. 

8  Vile, 
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Vile,  Widow,  againji  Daw  and  others.     Trinity  ^<J 

Geo.  2. 

IS S.ITE  was  joined  in  Trinity  Term  laft,  but  PlaintifF  did  not 
proceed  to  Trial  at  the  then  next  Affis^s  \  and  before  the  laft, 
which  vras  the  fecond  Afllzes,  PlaintifF  married,  to  wit,  loth  De^ 
cembir  1741.  ^fter  Notice  of  Trial  given.  Defendant  moved  for 
Judgment  as  in  Cafe  of  Nonfuit ;  and  upon  (hewing  Caufe,  the 
Court  were  of  Opinion,  that  though  no  Excufe  was  fhcwn  for  Plain- 
tifPs  not  proceeding  to  Trial  at  the  firft  Aflizes,  yet  Defendants, 
for  that  Default,  (hould  have  applied  in  Aftchaelmas  Term  laft ;  but 
arc  now  too  late.  As  to  the  fecond  Affizes,  the  Excufe  is  fufficient ; 
j}y  the  Marriage  the  Suit  is  abated  de  fatio.  The  Rule  was  dif- 
^barged.    Draper  for  PlaintifF;  Booth  for  Defendants. 

Sutton  ^^^m^  Waddllove,  in  Replevin.     Mich.  16 

Geo.  2. 

DEFENDANT,  by  Leave  of  the  Court,  made  two  Avow- 
ries, vi%.  firft  for  Damage  feafant ;  fecond  for  Rent  in  Ar- 
rear,  PlaintifF  obtained  a  Judge's  Order  for  a  Weeic'$  Tjme  to 
plead  in  Bar  to  the  Avowries,  pleading  ifluably,  and  taking  Notice 
of  Trial  for  the  Sitting  after  laft  Term  in  Adidilefex ;  and  within 
Time  demurred  to  the  firft,  and  pleaded  in  Bar  to  the  laft  Avowry. 
Defendant  figned  a  Nonpros^  for  want  of  PlaintilF's  pleading  ifTuably 
to  both  Avowries,  which  the  Court  held  to  be  regular;  but  upon 
Payment  of  Cofts,  pleading  ifluably  to  both  Avowries,  and  taking 
Notice  of  Trial  within  this  Term,  the  Nonpros  was  fct  afide.  fHllti 
and  J^ar  for  Defendant;  Self  eld  for  PlaintifF. 


Guy  againji  Wilkinfon.     Trinity  16  &  17  Geo.  2. 

RULE  to  fhew  Caufe  why  Judgment  as  in  Cafe  of  Nonfuit, 
difchargei     Defendant   having   firft  applied   for  Cofts  for 
Plaintift''s  not  proceeding  to  Trial,  has  made  his  Ekaion.    The 

Plaintiff 
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PJaiotiff  was  ordered  peremptorily  to  proceed  to  Trial  at  next 
Afiizes.    Draper  for  Plaintiff  i  Bootk  for  Defendant. 

Milton  and  another,  Afflgnees  of  a  Bankrupt,  againfl 
Terrill.     Mich.  17  Geo.  2. 

PLAINTIFFS  not  having  proceeded  to  Trial  after  Iffuc 
joined,  according  to  the  Courfe  of  the  Court,  Defendant  had 
applied  for  Judgment  as  in  Cafe  of  Nonfuit,  purfuant  to  the  Statute; 
and  Plaintiff  having  made  a  reafonablc  Excufc,  further  Time  was 
allowed  by  the  Court  for  Trial  peremptorily  at  laft  Affizes.  Plain* 
<iffs  gave  no  n^w  Notice  of  Trial,  but  made  Default  again,  and  en- 
deavoured to  excufe  the  fecond  Default  by  Affidavit,  purporting,  that 
Plaintifft,  the  AfEgnees,  found  a  Debt  entered  in  the  Bankrupt's 
Books  as  due  from  Defendant,  but  for  Want  of  the  Bankrupt's  at- 
tending Plaintiffs  in  Time,  as  requefled,  according  to  his  Duty,  and 
iupplying  them  with  Proof  of  the  Debt,  and  informing  them  how  to 
anfwer  a  Set-off  infifled  on  by  Defendant,  Plaintiffs  could  not  pro- 
ceed to  Trial.  Per  Cur* :  The  Word  [peremptory]  in  the  Rule, 
doth  not  preclude  the  Court  from  a  farther  Enlargement  of  the 
Time,  if  they  think  it  reafonable.  It  is  wrong  to  infert  the  Word 
{peremptory]  j  the  fecond  Excufc  may  be  better  than  the  firfl.  The 
Statute  is  founded  on  Negled.  Suppofe  PlaintifTs  Attorney  (hould 
die  Manu  Deij  or  Defendant  fhould,  by  fome  AA  of  his,  hinder  the 
Trial;  the  £ffe£b  of  the  Bankrupt  mufl  not  be  wafted  to  the  Pre- 
judice of  his  Creditors.  No  Notice  of  Trial  was  given  for  laft 
'AfSzes.  Defendant's  Attendance  was  then  unneceflary.  The 
Bankrupt,  after  obtaining  his  Certificate,  may  be  a  Witnefs.  The 
Time  for  Trial  was  further  enlarged  till  next  Affizes,  upon  Pay- 
ment of  Cofts  of  the  Application.  Be/field  for  Defendant ;  Draper 
for  Plaintiff. 

5ugar,  qui  tam,  agdnji  Webftcr.     Trinity  17&  18 

Geo.  2. 

JUDGMENT  as  in  Cafe  of  a  Nonfuit  applied  for ;  and  the 
Queflion  was.  Whether  an  ASion  qui  tarn  was  within  the 
Statute,  pr  not  J  Per  Cur*:  A  common  Informer  may  be  non- 
fuited.      Plaintiff  was  ordered  to  pay  Cofts  of  the  Application, 

and 
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and  peremptorily  to  proceed  to  Trtai  at  next  ACse$«    fFUUi  fa^ 
Plaintiff;  Skimur  foc^f&nAu^ 

Ogle,  Efquirc,  Executor,  agatnfl  Moffit. 

I  irVE  FEND  ANT  bad  applied  for  and  received  Cofts,  for 
jLJ  Plaintiff's  not  proceeding  to  Trial  at  laft  Affizes,  and  now 
moved  for  Judgment  as  in  Cafe  of  Nonfuit,  purfuant  to  the  Statute  ; 
but  having  made  his  Eleftion,  and  taken  Cofts  for  not  proceeding  to 
Trial,  he  cannot  have  the  other  Remedy.  The  Motion  was  denied^ 
J?«^^  for  Defendant;  Pn'm/ for  Plaintiff. 

Lowe  againfi  Peacock  and  others.  Hilary  1 8  Geo.  2« 

DEFENDANTS  obtained  a  Rule  to  fliew  Caufe  why  Judg* 
ment  of  Nonfuit  yrnrniinn  Stat\  Plaintiff  afterwards  had  a 
Rule  to  (hew  Caufe  why  he  fhould  not  have  Leave  to  difcontinuc^ 
which  was  enlarged,  and  both  came  on  together.  The  Court  held 
the  Application  for  Leave  to  difcontinue,  after  the  firft  Motion, 
wrong,  and  made  the  Rule  abfolute  for  a  Nonfuit.  BootU  for  De- 
fendant ;  WUIis  for  Plaintiff. 

JoneS|  on  the  Demifc  of  Wyat,  againji  Stephenfbn,  in 

Ejeftmcnt. 

TW  O  of  Plaintiff's  material  Witneflcs  were  difabled  byGoa^ 
t^c.  from  attending  the  Trial  laft  Affixes.  Excufe  good  to 
prevent  Nonfuit.  Time  given  Plaintiff  to  try  at  next  Affixes 
pereiiiptorily,  on  Payment  of  Cofts  for  not  proceeding  to  Trial  at 
laft  Affixes  only.  Where  the  Excufe  is  fufficient,  the  Court  do  not 
give  Cofts  of  the  Application ;  aliter  where  it  is  infufficient.  Prim€ 
for  Plaintiff  J  Binb  for  Defendant. 

Pepiatt,  one,  &c.  againji  Bell.     Eafter  19  Geo.  2. 

JUDGMENTasin  Cafe  of  Nonfuit  moved  for,  on  Affidavit 
of  Notice  of  Motion  only,  and  Rule  to  (hew  Caufe.  Objedibn 
by  Plaintiff's  Counfel,  that  to  fupport  the  Rule,  there  ought  to  have 
been  alfo  an  Affidavit  that  the  Caufe  was  not  tried  j  which  Objec- 
tion was  allowed,  and  the  Rule  difcharged* 

Hartley, 


Hartley^  alias  Green,  againft  Atkinfon.     Mich.  25 

Geo.  2. 

MOTION  by  Plaioti^  and  Rule  to  (hew  Caufc  why.  a 
Nonfuit  at  lafl  Torkjhirc  Affixes  (hould  not  be  fet  aHde. 
Plaintiff  at  the  Trial  had  offered  in  Evidence  an  unftamped  Copj 
of  a  Record  of  Proceedings  at  the  Seffions  of  the  Peace ;  to  which 
Defendant's  Counfel  objeding  the  Want  of  Stamps,  the  Plaintiff^s 
Counfel  gave  up  the  Point,  and  fubmitted  to  a  Nonfuit ;  though  on 
looking  into  the  AGs  of  Parliament  fince^  it  appears,  that  no  Stamps 
on  fuch  Copy  of  a  Seffions  Record  are  requifite.  Per  Curiam  z 
•  The  ftanding  Rule  is,  that  if  a  Nonfuit  be  regular,  the  Parties  are 
out  of  Court,,  and  it  cannot  be  fet  afide ;  if  irregular,  it  is  not  con- 
fidered  as  a  Nonfuit.  Lord  Chief  Juftice  not  quite  fatisfied  with 
this  Rule ;  but  till  the  Judges  of  all  the  Courts  of  Wejlminfter  agree 
to  altor  it,  the  Rule  muft  ftand.  If  the  Courts  were  to  fet  afide  re-* 
gular  Nonfuits,  the  Merits  of  Caufes  and  Points  of  Law  would  be 
brought  into  Queftion  on  Motions.  Prime  for  Defendant  j  Bofiik 
foe  Plaintiff. 

Beere  againfi  Brooking.     Mich.  26  Geo.  2* 

ISSUE  joined,  and  Notice  of  Trial  given  for  laft  Sitting  in 
London  within  laft  Term ;  but  a  Miftake  being  difcovered  in  the 
Declaration,  Plaintiff  did  not  proceed  to  Trial.  Defendant  applied 
for  Judgment  as  in  Care  of  a  Nonfuit,  and  obtained  a  Rule  to  ftew 
Caufe.  On  hearing  Counfel  on  both  Sides,  the  Iffae-Rbll  not  be* 
ing  ftruck  into  the  Bundle,  and  the  Amendment  being  fmall,  the 
Court  gave  Plaintiff  Leave  to  amend  his  Declaration,  on  Payment 
of  Cofts  of  Application,  and  for  not  proceeding  to  Trial  5  and  ap^ 
pointed  a  peremptory  Day  for  Trial.  Draper  for  Plaintiff  9  fFilles^ 
for  Defendant. 

Bentlcy  againji  Scott  and  another,  in  Replevin.  Eafter 

26  Geo.  2. 

pRlMEj  for  Defendant,  moved  for  Judgment  as  in  C?i(e  of 

Noiifuit.    PooU  for  Plaintiff  endeavoured  to  diftinguifh  this 

*  from 


%i9  jSbnprojEf,  Sc<ii 

from  Common  Cafes,  becaufe  in  Replevin  Defendants  might,  in  tbtf 
firft  Inftance,  have  carried  down  the  Record  to  Trial.  •  Per  Cur*: 
The  A&  of  Parliament  has  made  no  DiftincSlion* 


Margerum  againji  Fenton.    Trinity  26  &  27  Geo'.  2. 

717  Onpros  Cgned  for  Want  of  PlaintifPs  entering  IfTue,  fct  afide  as 
'^  irregularly  figned  one  Day  before  the  Time  limited  by  Rule 
for  entering  the  Iffuc  expired.  The  Rule  runs,  **  Unlefs  Plaintiff 
**  within  four  Days  next  after  Notice  {hall  caufe  the  Iffue  to  be  en- 
*'  tcred,"  which  excludes  theDay  of  Notice.  The  Rule  was  ferved 
Friday  22d  of  June^  and  the  Ifllie-Roll  brought  in  Tuefday  follow- 
ing, on  which  Day  the  Nonpros  was  figned.  IVilfon  for  Defendant ; 
miles  for  Plaintiff. 

Eagles  and  another  againji  Ofbaldeftone,  Gfr.  Hilary 

31  Geo*  2. 

SPECIAL  ASion  on  the  Cafe  by  Plaintiffs  againft  Defendan*; 
for  fuffering  an  infolvent  Debtor  to  be  difcharged  without  Op- 
pofition,  though  retained  by  Plaintiffs  as  their  Attorney  to  oppofc 
the  fame  j  Plaintiffs  not  having  proceeded  to  Trial  laft  Term,  as 
they  might  have  done,  Defendant  by  Motion  in  Court  obtained  s 
Rule  to  flicw  Caufe^  why  Judgment  as  in  Cafe  of  Nonfuit;  where- 
upon Plaintiffs  obtained  a  Side-bar  Rule  to  (hew  Caufe,  why  they 
(hould  not  have  leave  to  amend  their  Declaration,  by  ftriicing  out  an 
Allegation,  that  they  paid  Defendant  feveral  Sums  of  Money.  The 
whole  Matter  coming  on  in  Court,  the  Side-bar  Rule  for  amending 
the  Declaration  was  difcharged,  and  the  Rule  for  Judgment  as  in 
Cafe  of  Nonfuit  made  abfolute.  Hewitt  for  Defendant;  Davy  bus 
Plaintiffs. 


iDut^ 


S»9 

Ofborne  againji  Carter.     Eafter  6  Geo.  2. 

DEfendant  taken  on  a  Capias  utlagaf  on  a  Sunday^  moved  to  be 
difcharged,  the  Taking  being  contrary  to  the  Statute  29  C.  2« 
The  Court  held  the  Taking  bad  ;  but  refiifed  to  grant  an  Attach- 
ment, and  put  the  Defendant  to  take  the  Remedy  given  by  the 
Statute. 

North  againji  Chambers,     Mich.  7  Geo.  2. 

DATNES  moved  for  Defendant,  that  Plaintiff  might  reverfe 
'^  an  Outlawry  at  his  own  Expence,  upon  Affidavits  that  De- 
fendant, at  the  Time  he  was  returned  outlawed,  and  long  before 
and  after,  was  abroad  in  Parts  beyond  the  Seas.  Denied  p^  Cur^^ 
becaufe  this  is  Error^  and  not  proper  to  be  confidered  as  an  Irre* 
gularity. 

Peach  againji  Wadland.     Mich.  1 1  Geo.  2. 

PLaintiff  having  commenced  a  Proceeding  to  Outlawry  againll 
Defendant,  Defendant  gave  Notice  to  Plaintiff  that  he  had 
appeared,  and  obtained  a  Superfedeas  to  the  Exigent.  Plaintiff 
fearched  at  Che  CompUrj  and  no  Supirfgdeas  being  allowed  there^ 
Defendant  was  returned  outlawed,  who  moved  to  fet  afide  the  Out- 
lawry.  On  (hewing  Caufe,  Defendant  alledged  he  had  entered  an 
Appearance  with  the  Exigenter ;  but  that  appeared  to  be  unne^ef- 
(ary,  and  a  novel  Impoiition  by  the  Exigenter,  whofe  Appearance 
Book  is  two  Years  old  only.  The  Court  held,  that  the  Superfedeas 
is  in  itfelf  an  Appearance,  if  delivered  to  the  Sheriff  before  the  Re- 
turn of  the  Exigent ;  but  that  not  having  been  done  in  this  Cale^ 
Defendant  is  regularly  outlawed ;  and  the  Rule  to  {hew  Caufe  why 
the  Outlawry  fliould  not  be  reverfed  at  Plaintiff^s  Expence,  v^s  dif- 
charged.  Eyre  and  Jgar  for  Plaintiff;  Draper  for  Defendant* 
Vide  WatforC's^  printed  Rules,  fol  69  and  78. 

h  .  B!une 


Blunt  againji  Beak.     Eafter  1 1  Geo.  2* 

pRICE  moved.  That  Plaintiff  might  rcverfc  an  Outlawry  at 
'^  his  own  Expencc,  Defendant  being  in  Parts  beyond  the  Seas  at 
the  Time  he  was  outlawed..  Per  Cur^.:  Defendant  may  take  Advan-» 
tage  of  this  by  Writ  of  Error,  'tis  not  Matter  of  Irregularity.  No 
Rule. 

Bennett  againJl  Sydenham.  The  fame  againft  Skinner* 
Mich.  12  Geo.  2. 

jtyAKERj  Attorney  for  Plmntiff.  Motion  by  Eyre  and  Draper 
^  for  Defendant  to  rcvcrfe  Outlawries  on  common  Qaufum  fre* 
git  at  Plaintiffs  Expence,  on  Affidavits  of  Defendant's  publick  Ap- 
pearance-and  Dealings,  fwom  by  themfclves  only.  Per  Draper^  A3 
to  prevent  vexatious  Arrcfts  direAs  Procefs  to  be  fcrvcd  where  jv> 
Affidavit  is  made  of  the  Debt ;  and  an  Oudawry  can  only  be  fop- 
ported- by  Procefs  to  arreft.  It  appears,  that  PlaintilPs  Demand  on 
Defendant  Sydenham  is  no  more  than  15  j.  6  d.  and  on  Defendant 
Skinner  I  /.  5x.  TVright  for  Plaintiff  urged,  That  where  Defendants 
cannot  be  come  at  to  be  perfonally  ferved  with  Procefs,  Plaintiff  has 
no  Remedy  but  an  Outlawry.  Per  Cur*:  Let  the  Rule  be  enlarged 
'till  next  Term,  that  Baker^  Plaintiff's  Attorney,  may  in  the  mean 
Time  make  Satisfaftion  to  the  Parties. 

Holman  agatnfi  Bralicr,     Hilary  1 2  Geo.  2« 

RULE  to  {hew  Caufe  why  Outlawry  fhould  not  be  reverfed  at 
Plaintiff's  Expence.  It  appeared,  that  two  Writs  had  been 
fued  out,  and  Defendant  could  not  be  arrefted :  He  lived  on  the  Con- 
fines of  Surry  and  Kent^  and  when  Surry  Bailiff  came  to  arreft  him^ 
jumped  over  a  Hedge  into  Kent^  and  put  Bailiff  to  Defiance.  Pet 
Cur* :  Though  Defendant  is  fwom  to  appear  publickly,  yet  'tis  plain 
he  kept  out  of  the  Way  to  prevent  being  arrefted.  Rule  difcharged. 
But  by  Confent  Debt  and  Cofts  to  be  paid  out  of  the  Money  in 
Sheriff*s  Hand,  and  Overplus  repaid  to  Defendant.  Draper  for 
Plaintiff;  Bootle  for  Defendant. 

Speed 
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Speed  againji  Barber.     Mich,  15  Geo.  2« 

RU  L  E  to  (hew  Caufe  why  Proceedings  on  the  Exigent  poft  Ca. 
Jit.  (hould  not  be  ftayed,  was  made  abfolute.  The  Exigent 
bore  Te/le  29th  A£ay  laft,  and  after  that  Day,  and  before  the  Return, 
Defendant  became  a  Prifoner  in  the  Fleet^  at  the  Suit  of  a  third 
Perfon.  It  was  notorious  at  Chejter  that  Defendant  was  become  in- 
folvent,  and  had  afligned  his  £ffe£ls  for  the  Benefit  of  his  Creditors. 
Steele^  Plaintiff^s  Agent,  was  told  by  Kent^  Defendant's  Agent,  that 
Defendant  was  in  Cuftody ;  the  Exigent  was  not  yet  returned,  but 
remained  in  the  Sheriffs  Hands.  Per  Cur^  :\  The  Exigent  was  well 
fued  out  before  Defendant's  Commitment  to  the  Fleets  and  no  No- 
tice of  that  Commitment  was  given  to  PlaintifPs  Agent  till  after  the 
Exigenty  but  the  Outlawry  will  fignify  nothing,  becaufe  it  may  be 
rcverfcd  by  Writ  of  Error,  Let  the  Rule  be  abfolute,  and  Plaintiff 
may  charge  Defendant  in  Execution.  2  RoW%  Abr.  804.  ph  J. 
where  Defendant  goes  beyond  the  Seas  after  the  Tejle  of  an  Exigent^ 
he  may  be  regularly  outlawed.  Wynne  for  Defendant ; .  JVilles  for 
PlaintiflF. 

White  againji  Dunfter* 

DEfendant  was  v/aived  fpecially  on  mefne  Procefs  as  a  fingle 
Woman,  by  the  Name  of  Dunjler ;  and  after  the  Exigent^ 
and  before  the  Outlawry,  (he  married  one  William  Prifeley^  viz.  in 
February  1740;  in  Augujl  1741  (he  was  taken  by  the  Name  of 
Dunfter^  by  a  Capiai  Utlagat\  and  a  Rule  was  obtained  to  (hew 
Caufe  why  the  Outlawry  (hould  not  be  reverfed  at  the  Expence  of 
JVilUam  Prifeley^  on  his  entering  a  common  Appearance  for  him« 
(elf  and  his  Wife :  But  the  Rule  was  difcharged,  the  Court  refiifing 
to  interpofe,  as  the  Marriage  was  after  the  Exigent.  BootU  for  De- 
fendant i  Biljield  for  Plaintiff. 

Jlecly  againji  Hewfon.^  Eailer  16  Geo.  2. 

IT  appeared  that  pending  the  Exigent^  Defendant  was  a  Prifoner 
in  the  Gaol  for  the  City  of  Tork  \  for  which  Reafon  the  Court 
ordered  the  Outlawry  to  be  reverfed,  without  Payment  of  Cofts 

Y  to 
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to  PlainttflT,  upon  Defendant's  entering  a  common  Appeahuic(^ 
Bsnb  for  PlaintifF$  Bo^U  for  Defendant. 


Farn worth  agamji  Smith.    Hilary  18  Geo.  2. 

RULE  to  fhew  Caufe  why  Outlawry  fliould  not  be  reverfed| 
at  PlaintifPs  Expence.  Objected,  on  the  Part  of  Defendant^ 
That  he  was  a  publick  vifible  Man,  and  PlaintiiF  had  not  endea- 
voured to  arreft  him.  That  the  Capias^  Aliasy  and  Pluries^  were 
all  fucd  out  at  one  and  the  fame  Time.  That  no  Affidavit  of  the 
Debt  was  indorfed  on  the  Writs  (though  bailable)  purfuant  to  the 
Statute  to  prevent  vexatious  Arrefts.  That  no  Date  was  put  to 
the  Writs,  as  required  by  the  Statute.  The  Affidavits  as  to  De- 
fendant's Vifibility  were  fiilly  anfwered^  and  his  total  Abfconding 
proved.  And  the  Court  held,  That  in  cafe  of  a  total  Abicondingi 
no  Endeavours  to  arreft  are  necelTary.  That  Suing  out  the  Capias^ 
Aliasy  and  Pluries  together,  was  regular,  and  warranted  by  conftanc 
Pra<flice.  That  on  Procefs  to  the  Outlawry,  no  Affidavit  for  Bail 
is  required  by  Statute^  or  the  Courfe  of  the  Court}  nor  is  a  Date  to 
fuch  Procefs  ufual*  The  Rule  difcharged,  without  Cofis.  Prim 
for  Plaintiffi  Draper  for  Defendant. 

Dale^  Widow,  againji  Robinfon,  Ckrk*      Mich.  20 

Geo.  2. 

OBjeded  by  Defendant,  who  had  been  outlawed  on  the  Profe* 
cution  of  the  PlaintiiF,  That  he  was  a  publick  vifibte  Man^ 
and  that  the  Return  of  the  Proclamation  was  bad ;  it  importing, 
that  Proclamations  were  made  as  the  ShefifF  was  by  the  Writ  com* 
manded,  but  not  where  or  according  to  the  Form  of  the  Statute. 
Defendant's  being  a  publick  vifible  Man  was  fully  denied ;  and  it 
was  fully  proved  that  he  abfconded,  and  his  Living  was  under  Se-» 
queftraiion.  The  Court  feemcd  to  think  the  Return  of  the  Procla- 
mation fufficicnt.  Fruftra  fit  per  plura^  tfr.  but  faid.  Defendant 
might,  as  to  it,  bring  a  Writ  of  Error,  if  fo  adviied.  The  Rule  to 
(hew  Caufe  why  the  Outlawry  (hould  not  be  reverfed  at  PlaintilPs 
Expcnce  was  difcharged,  5i/»/irr  for  Defendant  i  ^//iri  for  Plaintiff 

WithaB. 
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WithaU  agamj  White. 

AF  T  E  R  the  Return  of  the  Exigentj  but  whilfl-  it  remained  in 
the  Hands  of  the  Sheriffs  of  Londm^  and  before  Defendant 
was  returned  Outlawed,  the  Court  made  a  Rule,  That  a  Superfedeas 
to  die  Exigent  (hould  be  allowed,  on  Payment  of  Cofts.  Fide  Gem* 
ral  Rulesy  ly  Cha.  2.  €^  2  Jac*  2.  Pr/w  for  Defendant  j  fFtlUf 
for  Plaintiff. 

Wiat  againji  Parker.     Trinity  21  Geo.  2. 

DEfendant  outlawed,  after  Judgment  moved  to  fet  afide  the 
Outlawry  for  Want  of  a  Proclamation.  Per  Cur* :  This  is 
not  a  fit  Matter  to  be  determined  in  a  Summary  Way.  Defendant 
may  bring  a  Writ  of  Error.      Cro.  Jac.  577. 

French  againfi  Manby.     Mich.  27  Geo.  2. 

A  Writ  of  Allocatur  on  the  Exigent  had  iffued  (after  Judgment 
and  Ca.  fa,)  returnable  on  the  Morrow  of  ^  Snub  laft,  3d 
November  1753,  whereupon  Defendant  was  returned  to  be  out- 
lawed (^into  exaffus)  i6th  July  1753.  It  appeared,  that  Plaintiff 
died  6th  Augujl  1753,  and  that  a  Commiffion  of  Bankrupt  iffued 
againft  Defendant  21ft  fame  Auguft.  Defendant  obtained  a  Rule 
to  (hew  Caufe  why  Proceedings  Ihould  not  be  ftayed,  which  Rule 
was  difcharged ;  the  Court  being  of  Opinion,  That  the  Writ  and 
Return  mud  be  iiled,  notwithftanding  Plaintiff*8  Death  after  the 
Day  of  Outlawry,  but  before  the  Return.  Before,  an  a£tual  Affign*- 
ment  by  Commiffioners  of  Banlcruptcy,  the  Crown  is  not  bound  ; 
though  there  is  a  great  Difference  bctwen  an  Extent  in  Aid  pro 
Rege^  and  an  Outlawry  for  a  private  Perfon's  Debt.  Here  is  n<) 
Foundation  to  tie  up  Plaintiff^s  Hands;  he  may  proceed,  if  he  {hall 
be  fo  advifed.     Prime  for  Defendant  >   IVilfon  for  Plaintiff. 


Y  2  AlUcy, 


324  SDtttlatotp; 

Afhlcy,  Efquirc,  againji  Stockwell^  Efquirc,    and 
Hufband^  Efquire* 

THREE  feveral  Outlawries  had  been  pronounced  about  a 
Year  ago,  and  tranfcribcd  into  the  Exchequer  \  one  againft 
both  Defendants,  a  fecond  againft  Defendant  Stockwell^  and  a  third 
againft  Defendant  Hujband\  all  at  PlaintilTs  Profecution.  Penvoli 
and  Roberts^  authorized  by  Power  of  Attorney  executed  by  Defen- 
dants, applied  on  their  Behalf,  and  obtained  a  Rule  to  (hew  Caufe 
why  thcfc  Outlawries  fliould  not  be  revcrfcJ,  at  Plaintifl^s  Expence; 
Defendants  at  the  Time  when  the  Writs  of  Exigent  iflued  and  flill 
being  ih  Parts  beyond  the  Seas.     On  (hewing  Caufe  by  PlaintifF  it 
appeared,  that  Defendant^  had  been  abroad  three  Years,  and  pro- 
bably never  intended  to  return  to  England  i  and  it  was  urged,  that 
as  they  ftayed  abroad  longer  than  their  lawful  Occafions  required, 
fuch  Stay  muft  be  looked  upon  to  be  with  a  View  to  defeat  Juftice ; 
and  confequently  they  were  duly  outlawed.  That  if  not,  they  ought 
to  bring  their  Writ  of  Error,  and  (hould  not  be  relieved  in  this  fum- 
mary  Manner  by  Motion.    The  Court  thought  it  difcretionary  in 
them  to  relieve  by  Motion,  or  put  the  Parties  to  a  Writ  of  Error, 
according  to  the  Circumftances  of  the  Cafe.    Courts  have  gone 
furdier  of  late  Years  than  heretofore,  on  Motions,  as  more  ciFedual 
to  expedite  Juftice,  fave  Expence^  and  preferve  Credit  and  Charac* 
ter.    It  is  difficult  to  determine,  when  Defendants  Stay  abroad  to 
avoid  Procefs  fhall  be  teken  to  commence.    There  is  no  fufficient 
Foundation  for  the  Court  to  order  PlatntifFto  reverfe  thefe  Outlaw- 
ries at  his  own  Expence.     But  as  they  are  not  fpecial,  but  only  in 
Trefpafs  ^uare  ckufum  fregity  DefiendanU  have  a  Right  to  reverfe 
-them  at  their  own  Expence,  on  entering  common  Appearances, 
and  Payment  of  Cofts.   Rule  made  accordingly.    Defendants,  be- 
fore the  Outlawries  were  tranfcribed  into  the  Exchequer^  might 
have  reverfed  them«  on  'entering  common  Appearances  and  Pay- 
ment of  common  Cofts ,  as  fiur  as  the  Exigent ;  but  now,  after  they 
are  tranfcribed,  Cofts  muft  be  paid  to  the  Time  of  Rcverfid,  Primi 
for  Defeadants$?^//ri  for  Plaintiff. 


The 
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The  King  againji  Manby,  on  the  Profccution  of  Frtnch 
(deceafed,)     Eaftcr  27  Geo.  2. 

DEfendant  was  outlawed  after  Judgment^  and  taken  bjr  a  d* 
pias  utlagaf.  Objcfbd  by  Prime  for  Defendant!  That  th^ 
Judgment  of  Outlawry  appeared  to  be  entered  after  PlaintifPs 
Death  ;  and  that  the  Capias  fUlagaf  iflued  without  a  Revival  of  the 
Judgment.  He  quoted  Brcwnhvfs  Brtuia  judiciaUoy  and  the  Re« 
gifter  of  Judicial  Wrts,/^.  42.  A.  B.  to  (hew  Writs  oi  Scire  facias 
in  fuch  Cafes  brought  by  PlaintifPs  Executors.  Rule  abfolute  to  fet 
afide  Capias  Vtlagatum..     Wilfin  for  the  late  PlaintifBt 


K^\tjagainft  O^Connor,  Efquire.  Mich.  29  Geo.  2. 

TH  E  Outlawry  commenced  and  compleated  during  Defend* 
ant*s  Refidence  in  Irelandj  was  ordered  to  be  reverfed  at 
his  Expence  (without  Bail  or  Appearance.)  Where  the  Court  fee 
9n  unlawful  Proceeding  they  will  not  put  the  Party  to  the  Expence 
of  a  Writ  of  Error,  but  will  avoid  Circuity  and  relieve  him  in  a  fum* 
mary  Way.    Prime  for  Defendant  1  ffllles  for  PlaintiiF. 


Barclay  againji  Green.     Hilary  30  Geo.  2^ 

DEfendant  was  outlawed  while  refident  at  Jamaica  for  a  Debt 
contraded  in  England,  and  was  abroad  when  the  Proceeding 
to  Outlawry  was  firft  commenced.  Motion  by  Prime,  That  the 
Outlawry  be  reverfed  at  PlaintifPs  Expence  with  Cofts.  Fide 
anteay  Reilley  againft  O^Cenner,  Efq;  Micb^  26  Geo.  2.  Rule  made 
to  fhew  Caufe  ;  upon  (hewing  Caufe,  Defendant  appeared  to  be  an 
abfconding  Perfon,  and  that  the  Motion  though  in  his  Name  was 
not  made  by  him,  but  by  a  third  Perfon,  and  the  Matter  appear- 
ing to  be  a  Contention  between  Creditors,  the  Court  would  not 
exercife  a  difcretionary  Power  <b  as  to  relieve  Defendant  in  a 
fummary  Way ;  Plaintiff  has  had  no  Recompenfe  for  his  Debt, 
Ihc  Court  will  nor  uke  from  him  the  legal  AdvanUge  h^  has 

•       Y3  goti 


5^6  f)atlatttt^^ 

got)  Defendant  if  he  thinks  fit  may  bring  his  Writ  of  Erxon 
The  Rule  difchargcd.    Primt  for  Defendant;  Davj  for  Plaintiff. 


Challing  againft  Fox.     Mich.  31  Geo..  2* 

^TT  7"  R I T  of  Superfedeas  to  an  AlUcdtur  to  the  Exigent  could 
>  W  not  be  fealed  in  the  Morning  of  the  Day,  whereon  the 
Allocatur  w^  returnable,  being  Holiday;  but  was  fealed,  and  brought 
to  the  StierifFs  Office  'Lmhn^  in  the  Afternoon  about  half  an  Hour 
after  Defendant  was  returned  outlawed,  the  Proceeding  was  by 
fpecial  Original  in  an  AAion  on  the  Cafe  on  Promife,  wherein  the 
Damages  were  expreffed  requiring  Bail.  Motion  and  Rule  to  ihew 
Caufe  why  Defendant  fhould  not  have  Leave  to  appear,  and  Super-^ 
fede  the  Exigent  on  Payment  of  Cofts.  Upon  fhewing  Caufe  the 
Court  was  pot  willing  to  ftrip  the  Plaintiff  of  an  Advantage  which 
he  had  fairly  and  regularly  obtained  :  Before  a  Defendant  is  return- 
td  outlawed  he  may  Superfede  the  ^xigent^  though  founded  on  a  fpe- 
cial Original,  and  though  the  Debt  be  ever  fo  large  (as  the  old  Prac- 
tice ftill  continues).  But  after  he  is  returned  outlawed  he  cannot 
reverfe  the  Outlawry  without  Bail,  who  are  to  be  abfolutely  bound  to 
pay  the  Money  without  Power  to  render  the  Principal  in  their  Dif- 
charge.  Ordered  that  Proceedings  on  the  Outlawry  be  ftaycd  on 
Payment  of  Plaintiffs  Debt  and  Cofis  within  a  Month,  but  in  De- 
fault  Rule  difcharged,  and  Plaintiff  at  Liberty  to  proceed  on  the 
Outlawry.     Prime  for  Defendant ;  Poole  for  Plaintiff. 


Sarber,  Affignec  of  the  Sheriff,  againft  Satchwcll,  on 
a  Bail-Bond.     Trin.  17  &  18  Geo.  2* 

*T)  Y  a  Judge's  Order  Defendant  was  allowed  two  Days  Time 

SJ  to  plead,  which  expired  30th  May.    On  the  Day  fiillowing^ 

[31ft  May^  Oyer  of  the  Bail-Bond  was  demanded  ^  which  De«' 

5  mand^ 
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lliand,  aftei  the  Timo  for  Pleading  expired,  PlaintiiF  looked  upon  as 
a^ Nullity,  and  figned  Judgment;  which  was  held  to  be  regular,  and 
the  Rule  to  (hew  Caufe  why  the  Judgment  fhould  not  be  fet  afide, 
was  difcharged.  The  Court  feemed  to  think  [CapitaUs  Juftic* folus"] 
that  it  was  reafonable  Oyer  might  be  demanded  any  Time  before 
Judgment,  but  would  not  overturn  the  eftablifhed  Pni£tice.  Skinmr 
for  Defendants  /f7i7^f  for  Plaintiff. 

The  Weavers  Company  againft  Ware,     Adlion  on  a 
By-Law,     Mich,  18  Geo.  2, 

DEfendant  prays  Oyer,  and  a  Copy  of  the  Letters  Patent  fet  forth 
in  the  Declaration  with  a  Profert  in  Cur^^  and  Plaintifli  give 
him  Oyer  and  a  Copy,  for  which  Copy  Defendant  pays,  ^d  afcer-- 
wards  doth  not  make  the  Oyer  Part  of  his  Plea,  but  pleads  the  Ge^ 
ntral  IfTue,  Non  cut\  PlaintiJls  make  up  the  IfTue  with  Oyer^  De- 
fendant moves  that  the  Oyer  may  be  ftruck  out  of  the  Iffue ;  an4 
^pon  hearing  Counfel  on  both  Sides,  the  Motion  was  denied,  Dra'* 
per:  Giving  Oyer  is  the  A£t  of  ^e  Court,  and  when  fet  out,  is  Part 
of  the  Declaration,     Letters  Patent  are  a  Record,  and  Non  Qmcejftt 

^  pleaded  doth  not  deny  the  Letters  Patent,  but  the  Operation  thereof 
only.  Action  on  Bail-Bond,  in  the  Declaration  not  laid  that  the 
Bond  was  given  to  the  Sheriff  per  Nomen  Officii  \  Defendant  pleads 
Non  eJlfaSlum^  Plaintiff  in  his  Replication  fets  out  the  Bond  by  Way 
of  Oyer,  to  help  the  Defeat  in  the  Declaration.  Per  Cur' :  Plain- 
tiffs may  by  Replication  pray  an  Inrolment  in  hac  verba,  but  can- 

.  not  make  Defendant  pray  Oyer  in  his  Plea  upon  Record  whether  he 
will  or  na  Where  Oyer  is  prayed.  Plaintiffs  have  a  Rfght  to  make 
the  Oyer  Part  of  Defendant's  Plea.  If  no  Oyei:  is  pfayed,  an  In- 
rolment proper.  If  Oyer  prayed,  no  Inrolment,  The  Pleadings  aj-o 
fuppofed  to  be  Ore  ienus  at  the  Bar,  and  a  Record  .is  to  }>e  made  of 
what  is  done  there,     Bootle  for  Defendant }  Draper  for  PlaintilF, 

.  Cafes  cited  for  Plaintiffs,  Plow,  491.  20  H*  7,  8.    Dyer  133,  187, 

.  Cro.  Jac.  679.  SUnehoufe  againft  Ready  i  l^ut.  bip.  BJewit  agaii^ft 
^plebjy  0,7.  Lit.  260^  a*  Brook^  Titi^  Record.  Mitir  in  Banco  Re^is^ 
^i^b.  K^Geo.  %• 


Y  4  Pauper- 


3^8 

^       Eafter  8  Geo.  2, 

A  Poor  Man,  Defendant  in  a  Suit  brought  in  this  Court,  applied 
in  the  Treafury  to  be  admitted  to  defend  in  forma  Paupen\ 
but  was  denied  :  The  ftatute  for  admitting  Paupers  extends  (oPlaip- 
tiS  only,  and  not  to  Defendants*     xi  Hen.  7.  cap.  it. 


A 


I^Uapinsfi  mti  %imt  to  pltat, 

Gibfpn  qgainfiCqXc.     Hil.  6  Geo.  2. 

iLuIe  to  plead  double^  (vt%.)   N^n  AJfumpJit^  and  a  Genera^ 
Releafe  difcharged,  becaufe  thefe  Plea$  are  contradidlory. 


I 


Cortizos  againfi Munoz.     Trin.  6  &7GC0.  2. 

DEMURRER  was  joined  in  Michaelmas  Term  laft,  argued 
in  Hilary^  and  Judgment  given  for  Plaintiff,  Defendant 
brought  a  Writ  of  Error,  intending  to  affign  for  Error  the  Want 
»f  an  Original :  Whereupon  Plaintiff  entered  the  Demurrer  and 
udgment  on  a  Roll  of  Hilary^  having  obtained  an  Original  of 
that  Term,  though  he  had  none  of  Michaelmas.  Defendant  moved 
that  the  Demurrer  might  be  entered  of  Michaelmas  Term ;  and  upon 
hearing  Counfel  on  both  Sides,  it  appearing  that  the  Demurrer  was 
joined  of  that  Term,  the  Court  ordered  it  to  be  entered  according* 
ly,  purfuant  to  a  general  Rule  of  Court  formerly  made  upon  Com- 
plaint of  the  Clerk  of  the  Treafury^  that  all  IflTues  (hall  be  entered  of 
the  fame  Term  wherein  they  arc  joined,  Baynes  for  Defendant  ^ 
Chappie  fgr  Plaintiff. 

Halfcy 


Halfey  againji  Feltham. 

THIS  was  an  A£Uon  of  Trefpafs  for  entering  PlaintlfTs  Qofe^ 
and  pulling  dovirn  a  Were.  Defendant  moved  to  plead  double, 
(vi%.)  Lihtrum  tenemetitumj  and  a  Jullification  of  pulling  down  the 
Were  as  a  Nuifance,  and  a  Rule  Njfi  was  obtained ;  but  was  after- 
wards, on  hearing  Counfel  on  both  Sides,  difcharged  by  the  Court, 
the  Matters  prayed  to  be  pleaded  being  ineonfiftent  Bayrns  for 
Defendant  \  Chafph  for  Plaintiff. 

King  againji  Bofwell.     Mich«  7  Goo*  «• 

DEFENDANT  obtained  a  Rule  Nifi  to  plead  double.  Nan 
JJfumpfa  and  Non  AJfumpJit  infra  fex  annos.  Plaintiff  fliewed' 
for  Caufe,  that  the  Rule  to  plead  was  expired  before  the  Motion  to 
plead  double  was  made ;  but  Court  held  that  Defendant  was  proper 
to  move  to  plead  double  any  Time  before  Judgment  iigned*  Birch 
for  Plaintiff^  d^ns  for  Defendant* 

Hartley  againji  Varley,     Hil.  7  Geo.  2. 

OKINNER  moved  for  Oyer  of  the  Bond  whereon  this  Adion 

was  brought,  upon  an  Affidavit  that  it  was  not  for  Delay,  but  in 

order  to  plead  Payment  agreeable  to  the  Fad ;  but  the  Court  refuf- 

tA  %o  make  any  Rule,  Oyer  not  having  been  demanded  in  proper 

Time>  (vi^*)  before  the  Rule  for  pleading  expired. 

Durfley  againji  Cole. 

THIS  was  an  A£lion  brought  againft  an  Inn-keeper  for  detain- 
ing two  Horfes  of  Plaintiff^s.  Eyre  moved  to  plead  double, 
(f/ias.^  Not  guilty,  and  an  Accord  and  Satisfiidion,  which  he  would 
have  compared  to  Non  AJfumpfit^  and  Non  AJJumfftt  infra  fex  annos^ 
Hawkins  oppofed  the  Motion.  The  Court  denied  to  make  any 
Kule,  the  Matters  prayed  to  be  pleaded  being  contradifiory. 

Martindale 


33^  IpIeaDtogiaft  dec 

Martindalc  agamfi  Galloway,  Executor,  &c. 

T\  AJL  NAL  L  moved  for  Defendant  that  he  might  have 
'^^^  Leave  to  v^ithdraw  his  Plea  of  Judgments,  and  Bonds  pleaded 
in  Bar,  and  plead  PUne  aJmini/lravit,  which,  upon  hearing  ChafpU 
for  PlaiiitiflFi  -was  granted  by  the  Court, 


Reeves  againji  Prohart, 

TTRL  IN"  moved  that  Defendant  might  have  Leave  to  with-« 
^^  draw  his  Plea  of  Tender,,  and  plead  the  General  Iflue  upon 
Payment  of  Cofts.  The  Court  denied  the  Motion,  becaufe  tliis 
iUteration  of  the  Plea  would  put  PlatntiflT  to  an  Inconvenience,  the 
'Money  pleaded  to  be  tendered  being  brought  into  Court. 


'Hughes ^tfiif^Pdlett,  Adminiilrator,  Eaft^  7GC0.  2. 

DEFENDANT  had  obtained  an  Order  for  Time  to  plead, 
pleading  an  ifiuable  Plea,  f!fr,  and  ^ftervfards  pleaded  in  Bar 
to  the  PlaintifTs  Adlion  (which  was  upon  finople  Contra£l)  a 
Judgment  confefTed  upon  a  Bond  fmce  the  Order  for  Time  to  plead 
made.  PlaintHF  moved  to  fet  afide  the  Plea ;  but  the  Court  upon 
.'hearing  Counfel  on  both  Sides,  were  of  Opinion,  that  as  there  was 
no  particular  Reftraint  in  the  Order,  and  as  the  Bond  (whereupon 
the  Judgment  was  confefled)  might  have  been  pleaded  in  Bar  to  this 
Action,  the  Plea  muft  ftand.  Bayms  for  Defendant  i  Chaffk  bt 
Plaintiff. 


Poole  againji  Broadfield* 

DEFENDANT  pleads  Bankruptcy,  and  concludes  with  an 
Averment^  and  not  to  the  Country ;  to  which  Plaintiff  de- 
murred. Court  held  the  Plea  bad,  and  ^avc  Judgment  for  Plaintiff. 
'ChappU  fy  Plaintiff, 


Humfreys 


Unmfreys  againfi  Ward.     Trin.  7  &  8  Geo.  2. 

COURT  were  of  Opinion,  that  a  Pica  in  Abatenirat»  after  die 
Rule  for  Pleading  is  but,  is  a  Nullity,  and  PlaintiflF  may  figa 
his  Judgment.    Jflawiins,  for  Pl^ntiffj  BaynesTor  Defenidatit. 

Smith  ^ainji  Roe. 

/ii^V^/n^»/.Tr\ECLARATipN  ofjE^frTerm  to  appear 
Ijr  in  Trinity*  Skinner  moved  to  be  at^  Liberty  tp 
plead  Ancient  Demefne.  A  Rule  was  nlade  to'  (hew  Caafe  ;'tipon 
tiiewing  Caufe  it  Was  infiftcd  for  PlaihtJft;  that  tte  Plea  being  to  the 
Jurifdiftion  of  the  Court,  Is  a  Dilatory,  and  trught  to  have  been 
pleaded  within  thtf  firft  four  Days  of  this  Term  j  'and  'of  that  Opi- 
nion were  the  Court,  and  difcharged  the  Rule.  Sir  George  Cooke 
quoted  two  Cafes  in  Point,  determined  in  this  Court,  HoUf aft  2Lgzin& 
Carbon^  Hih  1  On.  2.  and  BingbamtgM^  Bdrker^Trln.  2  Geo.  2. 

Adkin  ^^/z/tj/?  Worthington,  an  Attorney. 

'ICy'R E  for  Defendant  demurred,  aind;  fhti^i  fbi*  Ckufe,'  that  in 
-^  the  Memorandum  it  is  not  feid.  Whether  the  ^lU 'Was  in  a 
Plea  of  Debt  or  Cafe,  or  in  what  Plea.  Chappie  for  Plaintiff  argued, 
that  the  Bill  is  fet  out  in  hac  verba^  and  fhews  itfelf.  Judgment  for 
Plaintiff. 

Benn  againji  Geary. 

ARille  \lra8  n^ade  for  Plaintiff  to  fliew  Caufe  why  Defendant 
ihould  not  plead  double,  {vi%.)  Non  Affumffit  and  Non  Jf- 
fumtjit  infra  fex  annosy  Plaintiff  on  ihewing  Cau&9  produced  an  Affif- 
davit  that  Defendant  had  not  appeared,  and  confequently  not  being 
in  Court  was  not  proper  to  make  the  Motion*  Rule  difcharged. 
Chappie  for  Plaintiffs  Birch  for  Defendant. 


Hcathfieia 


332  ipUaliingtf,  &c. 

Hcathficld  againji  Allen.     Mich.  8  Geo.  z^ 

CK INNER  for  Defendant  moved  to  plead  dduble.     Non  j^ 
fttmpjit  and  Plene  j/dmini/iravity  which  was  denied  by  the  Courts 
no  Affidavit  being  produced  that  Defendant  had  fully  adminiftered. 

The  Burgefles  of  Wifbech  againji  Frier. 

T  TRL  IN  moved  for  Defendant  to  plead  double,  Sohit  ad  diem 
^^  andRienspir  DifctnU  Skinner^  for  PlaintiiF,  objeded,  that  an 
Affidavit  of  the  FaiS  as  to  Riens  per  Difant  ought  to  be  produced 
from  the  Heir,  as  from  an  Executor  or  Adminiftrator  in  a  Plcnt  Ad* 
minifiravit^  and  the  Objedion  was  held  good.    No  Rule, 

Peirfbn  againfi  Ives.     Hil.  8  Geo.  2« 

DEFENDANT  pleaded  NonAJfumpJit  infra  fex  annoSy  and 
PlaintiiF  demurred  to  the  Plea :  the  Matters  in  Queftion  being 
Adions  between  Merchant  and  Merchant ;  and  Defendant  there- 
upon moved  to  add  to  his  former  Plea  a  general  Nsn  Affumpjity  upon 
payment  of  Cofts  \  but  this  was  denied* 

Burnand  againji  Standing. 

In  Formdon.  "pv  EFENDANT  pleaded  Never  Tenant  of  the 
JL/  Freehold  in  Abatement,, and  Plaintiff  refiiied  to 
accept  the  Plea  $  iiri^ereupon  Defendant  applied  to  the  Court,  and 
upon  hearing  Council  on  both  Sides,  the  Plea  was  ordered  to  be  re- 
ceived. It  cannot  be  pleaded  otherwife  than  in  Abatement.  Ba^ms 
tor  Defendant  ^  Darnall  for  Plaintiff. 


Nicholfoa 


IplcaUingjf,  &c.  33.3 


Nicholfon  againji  Conftable,  Attorney.    Eaftcr  8 

Geo.  2. 

PLAINTIFF  declared  with  a  Memorandum  upon  a  Bill,  but 
omitted  in  the  Memorandum  the  ^Yords  (In  a  Plea  rfTnfpafi 
up^n  the  Cafe.)  Defendant  demurred,  and  (hewed  this  Omiffion  fpe« 
daily  for  Caufe.  Per  Cut^ :  The  Plea  appears  by  the  Bill,  which  is 
iet  forth  verbatim  in  the  Declaration.  Judgment  for  PlaintiiF. 
Comyns  for  Plaintiff}  Clyde  for  Defendant.  Adkin  againft  Wertbing" 
ton.  Attorney.     Trin.  7  &  8  Cee.  2. 


Jarratt  againji  Robinfbn. 

ZJAtTKINS  moved  to  plead  double,  (viz.)  Non  JJfumpfit^  and 
feveral  Matters  fet  off  againft  PlaintifPs  Demand,  which  was 
denied  per  Cur',  as  contradidory.    The  General  Iflue  muft  be 
pleaded,  with  Notice  to  fet  oiF,  purfuant  to  the  Statute. 


Marfhall  againji  Lawrence.     Trinity  8  &  9  Geo.  2. 

CKINNER  moved  to  plead  double.  Nil  debet  and  Nil  babuit 
^  in  tenementis.  Refufed.  Per  Cur\'  The  latter  may  be  given  in 
Evidence  upon  the  former. 


Jury  againji  Woodhoufe  and  others,  Executors. 

UPON  the  Trial  of  a  Caufe  at  Nift  Prius,  in  MJdlefex.zgzitA 
the  Defendants,  at  another  Plaintiflfs  Suit,  the  Lord  Chief 
Juftice  held  a  Leafehold  Eftate  (though  not  fold)  Aflets  in  Defend* 
ant's  Hands,  ad  valorem ;  and  tiiereupon  by  Confent,  Proceedings 
were  ordered  to  ftay  in  the  former  A6lion  until  the  Eftate  could  be 
fold.  Chappie  now  moved  that  PlaintifF  might  perfeA  his  Judgment 
in  the  former  A£lion,  and  that  Defendant  might  have  four  Days 
Time  to  plead  that  Judgment  in  Bar  to  this  A£tion.  Damally  tor 
PlaintiflF,  oppofed  the  Motion  s  and  it  appearing  that  Defendants 

had 
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tiad  obtaine<)  die  Chief  Juftice's  Order  for  four  Days  Time  td  plead^ 
Ivbich  were  expired,  pleading  to  If&ie,  aAd  talcing  Notice  of  Trial 
within  Term,  the  Court  refUred  to  grant  any  Rule. 

Handaiyd  againji  Wilfort*    Mich.  9  Geo.  2. 

DEFENDANT  pleaded  to  the  SzL  Fa.  upon  his  Recognizance 
of  BaiU  Payment  by  the  Principal ;  to  which  Plaintiff  re* 
plied  Nonpayment,  and  tendered  an  IflTue  1  whereupon  Defendant 
demurred)  and  Plaintiff  joined  in  Demurrer,  moved  for  ConciHum^ 
and  fet  down  the  Caufe  in  the  Paper  to  be  argued.  E^efendant  a& 
terwards  moved  to  withdraw  his  Plea,  and  plead  Nul  tiel  Record  of 
the  Recognizance,  which  was  dented  by  the  Court  on  hearing 
Council  on  both  Sides^  Skinner  for  Defendant}  Chappk  for  Plain* 
tiff* 


Raine  agdinjl  Spencer. 

DEFENDANT  pleaded  Coverture  as  the  Wife  o^John  Tbmp* 
fin^  in  this  Mariner,  (viz.)  And  the  aforefaid  Sarah  Spencer, 
^c.  Her  Affidavit  was  in  the  fan>e  Stile,  but  figned  Sarah  Tbm^ 
fin:  The  Plea  was  fet  afide.  Chafple  for  Plaintiff;  Skinntr  for 
Defendant* 


Napper  againji  Biddle. 

THE  Declaration  was  ofj^chaebnas  Term  laft,  and  Defendant 
pleaded  in  Abatement  the  fourth  Day  within  Hilary  Term 
then  next,  without  a  Special  Imparlance.  Plaintiff  demurred  to  the 
Pka,  and  Defendant  joined  in  Demurrers  whereupon  Plaintiff  made 
up  the  Book  with  a  General  Imparlance,  and  the  Caufe  was  fet  down 
in  the  Paper  to  be  argued.  ChappU  moved  for  Defendant,  that  the 
General  Imparlance  might  be  ftruck  out  of  the  Paper  Book;  infifl- 
Sng  diat  the  firft  four  Days  of  Hilary  Term  were  ex  gratia^  and  that 
Defendant  might  then  plead  as  of  Michaelmas  Term  before.  The 
Motion  was  oppofed  by  Belfieldy  and  no  Rule  was  made  \  the  Court 
declaring  that  in  this  Cafe  Defendant  could  not  plead  in  Abatement 
widiout  procuring  a  Special  Imparlance, 

Macdonald 


»^c.  535 


Macdonald  againjl  Gunten     Hilary  9  Get>«  z. 

l7W-RiR-£ff7'(PlaimiflF's  Attorney)  delivered  a  very  lottgDeclara- 
^  tion  for  entering  PlaintifTs  Houfe,  and  taking  and  carrying 
dWay  his  Goods.  Forreft  had  in  every  Count  repeated  the  Paiticv* 
krs  contained  in  an  Inventory  of  Defendant's  Goods  taken  at  tiie 
Time  they  were  diftrained  for  Rent,  on  account  of  which  Diftrcfi 
this  Adion  was  brought^  with  romc  fmall  Variation  in  the  Defcrip* 
tion  of  the  Goods,  and  laying  the  Trefpafies  on  different  Days, 
Court,  Upon  hearing  Counfel  on  both  Sides,  (it  appearing  that  die 
Adion  was  brought  for  one  and  die  (ame  Trefpafs,}  ordered  two  of 
the  Counts  to  be  ftruck  out,  and  Forttft  to  pay  Ccfls,  JFrigkt  fat 
Defendants  Comyns  for  Plaintiff  and  F9rreji. 


Hutchins  againjt  Lillyman» 

DEFENDANT'S  Attorney  not  being  to  be  found,  the  De- 
claration was  delivered  to  Defendant  himfelf,  and  for  want  of 
a  Plea  Plaintiff  ftgned  Judgment.  The  Declaration  was  held  to  be 
Irregularly  delivered ;  but  by  Confcnt,  Matters  in  Difference  were 
J-eferred  to  the  Prothonotary. 


Newberry  againft  StrudWick*     Eafter  9  Geo.  2* 

AC Tl ON  of  Dfebt  brought  on  Judgment.  Defendant  pleads 
that  Plaintiff  had  recovered  a  Judgment  in  B,  R.  To  this 
Fhintiff  replies  Nul  tiel  Record^  and  delivers  the  Iffue  widi  a  Day 
given  in  it  for  Defendant  to  bring  in  the  Record  at  his  Peril.  De- 
fendant infifts  that  the  Replication  of  Nul  tiel  Record  fhould  not  be 
delivered  in  the  Iffue-Book,  and  Day  given  to  bring  in  the  Record, 
but  that  Plaintiff  fliould  give  him  the  Replication  by  itfelf  in  Form, 
and  give  a  Rule  to  rejoin,  therefore  moved  that  Plaintiff  fhould  take 
back  the  Iffue  delivered,  and  deliver  a  Replication  in  Form,  and  alfo 
repay  the  Money  he  took  for  the  Iffue.  Rule  to  (hew  Caufe.  Upon 
(hewing  Caufe,  the  Court  virere  of  Opinion  that  a  Rejoinder  in  this 
Cafe  is  totally  unncceffary  after  a  compleat  Iffue  joined;^  and  the  De« 
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livery  of  the  IlTue  was  right.  Rule  difcharged.  There  is  no  Dif- 
ference  between  a  Record  of  this  Court  pleaded,  and  a  Record  of 
another  Court  i  die  Iflue  is  compleat  upon  the  Replication  without 
the  Rejoinder.  Where  Defendant  avers  the  Record,  and  Plaintiff 
gives  him  a  Day  to  bring  it  in,  the  Concluiion  of  the  Replication  is 
as  follows,  v/z.  Et  hoc paraf  iftverificarequalitercunquey^c,  Etdic^ 
turn  ijl  prof  at*  Def  qmd  habeat  Recotd*  iW  hie  in  O&ah.  Pur*  Beota 
Maria  fub  periculofuo^  tsfc.  Item  dies  iaf  eft  pnefaf  'quer*  hic^  He. 
Where  the  Plaintiff  avers  the  Record,  the  Conclufion  of  the  Repli- 
cation is  thus,  vi%.  and  prays  that  that  Record  may  befeen  and  infieS" 
id  by  the  Juftices  here,  &c.  And  becaufe  the  faid  Plaintiff  hath  not 
now  that  record  ready  here  in  Court,  he  is  direSed  that  he  have  that 
Record  here  in  eight  Days  of  St,  A£artin.  The  fame  Day  is  given  to 
die  faid  Defendant  here,  f^c.  Beijield  for  Plaintiff}  Qrbet  for  De- 
fendant. 


Sydcbotham  againji  Frith,  Attorney. 

THE  fame  Cafe  and  the  fame  Determination  as  in  Jiikin  againft 
fTortbingtonj  Trin.  7  fe'  8  Geo.  2.     Comyns  for  Plaintiff;  Bel- 
field  for  Defendant. 

Stibbs  againji  Necves.     Trinity  10  Geo.  2. 

In  Trejpafi.  DOOTLE  moved  for  Defendant  for  Leave  to  plead 
doubly,  viz.  Non  cuP  and  Liherum  tenementum  of  the 
Liberty  6f  St.  Catherine\  and  obtained  a  Rule  to  (hew  Caufe,  which 
was  afterwards  made  abfolute  upon  an  Affidavit  of  Service,  no  Caufe 
being  (hewn. 


Pcafc  againji  Badtitle. 

InEjeament.TT^rNNE  moved  after  die  firft  four  Days  of  Term 
to  plead  ancient  Demcfne,  which  was  denied.    It 
is  a  Plea  to  the  Jurifdidion  of  the  Court,  and  ought  to  be  moved 
within  the  firft  four  Days  of  the  Term. 


Reeks 
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keeks  fLTii  Wife  ogdrnj  Robins* 

Dfifendant  being  kt^f^  iMith  Pl:oec6  at  the  Suk^tA^h  ap. 
peared,  and  a  Declaration  was  delivered ;  a  Declaration  was 
tUto  delivered  by  the  By  a|  the  Suk  of  Xeeh  and  Wife.  Defendant 
applied  to  have  the  Proceedings  (bid  on  the  Declaration  by  the  Bf, 
there  being  no  Procer$  to  warrant  it ;  for  though  by  the  Pra£liCe  of 
the  Court  Plaintiff  might  the  fame  Term  the  Procefs  is  returnable 
declare  againft  Defeodant  as  often  ^  h<  would  at  bis  own  Suit,  yet 
he  cannot  declare  by  the  By  joined  with  his  Wife  or  any  other  Pcr- 
fon,  and  there  is  greater  Reafon  for  it  flnce  the  Statute  to  prevent 
yexatious  ArreftS)  which  requires  Procefs  to  be  ferved^  The  Pro- 
ceedings in  the  Declaration  by  the  By  ftayed*  CbappU  for  DefeiN 
dant  I  Eyre  for  PlaincilF. 


Davenhill  agahtji  Barritt.     Mich,  lo  Gto,  ft. 

AFTER  Defendant  had  obtained  a  Judge*3  Order  for  Time  ta 
'plead,  pleading  4n  ifiuable  Plea,  he  pleaded  a  Tender;  wKich 
Plea  was  fet  alide  as  a  Ple,a  that  co^ld  not  be  pleaded  after  Time  to 
plead  obtained     Birch  for  Plaintiff^  Eyre  for  Defendant* 

Sherlock  againji  Templef  • 

Defendant  had  demurred  generally,  and  now  moved  for  Leave 
to  withdraw  the  Demurrer,  and  plead  the  General  Iflfue*  It 
was  objefled  by  Plaintifi^  that  by  this  Means  he  had  been  delayed  of 
ft  Trial  at  laft  Affiles  \  but  it  appearing  that  die  Parties  had  beeti 
before  a  Judge,  and  that  Defendant  had  offered  to  withdraw  his  De« 
murrer,  and  plead  the  General  I^Tue,  Time  enough  for  Plaintiff  to 
have  tried  his  Caufe  at  laft  AfSsies,  the  Motion  was  granted*  QfafpU 
for  Defendant;  fj^rr  for  Plaintiff. 


Bifid 
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Bird  againft  Spmcks. 

In  Replivin.  /nr^HE  Court  gave  Leave  to  plead  doubly,  v«r.  that 
X    Plaintiff  in.RepIeviii  had  not  ^xaptttj^  and  a 
Juftification  as  a  Diftrefs  for  Rent.   Cb^k  for  Defendant ;  Parktr 
for  Plaintiff. 


Leighton  againji  Leighton. 

AFTER  a  Judge's  Order  for  Time  to  plead,  pleading  an  iffu- 
able  Plea,  Defendant  moved  to  plead  double  Matter,  and  the 
Queftion  was.  Whether  a  Rule  for  that  Purpofe  ought  to  be  granted 
or  not  ?  The  Court  took  Time  to  confider,  and  after  conferring  with 
the  Judges  of  the  other  Courts,  gave  Defendant  Leave  to  plead 
doubly,  pleading  iffuable  Pleas,  and  taking  fhort  Notice  of  Trial. 
tyright  for  Defendant  j  Hayward  for  Plaintiff. 


,  Shelly  agatnji  Wright.     Hilary  lo  Geo.  2. 

IN  the  Margent  of  the  Declaration  flood  the  Word  Mddkfe:^^ 
and  Defendant's  Addition  was  late  of  Weftmlnjier^  without  fay- 
ing in  the  County  aforefaid.  Defendant  pleaded  in  Abatement,  that 
it  did  not  appear  by  the  Declaration  at  what  Place  he  was  commo- 
rant.  Plaintiff  moved  to  fet  afide  the  Plea,  and  obtained  a  Rule  to 
fhew  Caufe,  which  was  difcharged.  It  is  not  ufual  to  fet  alide  fuch 
Pleas  upon  Motion.  Plaintiff  may  demur  if  he  thinks  fit,  as  deter- 
mined between  Norris  and  Friend^  HiL  4  Geo.  2.  Skinnsr  for  Plain* 
tiff  i  Hawkins  for  Defendant. 


Nevil  agatnji  Fiiher. 

T^Efendant  had  pleaded  Non  ajfumfftt  infra fex  annos^  and  moved 
J-^  to  add  to  that  Plea  Non  ajfumpfit  generally,  which  was  denied. 
After  Defendant  hath  pleaded  a  fuiglc  Plea,  he  cannot  have  Leave  to 
plead  doubly.     Skinner. 

Barnett 


Barnett  againjl  Greaves. 

In  Trifpaft^  J^EttUbiy  moved  to  plead  doubly,  Not  guilty,  and  a 
^^  JuftificatioDy  which  was  denied  as  contradl^ry. 


Buck  againji  Warren,  Attorney,  in  Cafe.     Eafter  lo 

Geo.  2. 

On  Prmife*  T^Efendant  paid  lo/.  into  Court  on  the  common 
^^  Rule,  and  afterwards  obtained  a  Rule  to  plead 
double,  Nm  ajfumpjit  and  Non  ajfumffrt  infra  fix  ann$s.  PlaintifF 
moved  to  fet  afide  the  double  Plea  with  Cofts,  and  had  a  Rule  to 
fliew  Caufe,  which  was  made  abfolute.  PlaindiFby  the  Rule  to  pay 
Money  into  Court  is  confined  to  plead  the  General  IfTue,  and  no 
other  Plea»  The  Motion  afterwards  to  plead  double  is  an  Impoii* 
don  on  the  Court    Of  apple  for  Plaintiff^  Gapptr  for  Defendant. 


CtoSt  Againji  Porter,     Mich.  ii.Geo.  2. 

PLainttiF  declared  on  a  Recognisance  of  Bail  without  fetting  forth 
the  Condition.  Defendant  demurred  generally.  Court  gave 
Judgment  for  Plaintiff.  The  Recognizance  in  the  Declaration  does 
not  appear  to  be  conditional,  but  abfolute ;  if  conditional,  Defendant 
might  have  pleaded  Nul  tiel  Record.  Draper  for  Plaintiff;  Comyns 
for  Defendant. 


Church  againji  FendalL     Eafter  1 1  Geo.  2. 

MOVED  by  Agar  to  plead  two  Juftific^tions,  viz.  Damage- 
feafant,  and  under  a  Demife  from  Defendant  to  Plaintiff. 
jChief  Juftice  (aid  he  thought  them  inconfiftent  s  but  as  Defendant 
had  obtained  a  Rule  to  (hew  Caufe,  and  Plaintiff  did  not  oppofe  it, 
the  Rule  muft  be  abfolute. 


Z  a  Ford 


^^6  ipreaoingjd,  &c. 

Ford  agaifi^  Burnham.     Trinity  ii  &  12  Geo.  2. 

DEfendant  plea<ted  a  Tender  ante  Jiem  impiirmm*  brevis  Ori* 
ginar.  PlamtifF  in  his  Replication  fet  forth  an  Original  pur- 
chafed  before  the  Time  of  the  Tender  pleaded.  Wynm  moved  for 
Defendant  for  Oyer  of  the  Original,  but  the  Motion  was  denied. 
The  Court  nevfcr  make  any  Rules  fer  Oyer  of  Originals,  idiich  art 
Matters  of  Record, 


Baynes  agatnji  Lutwidgc. 

THE  Court  gave  Defendant  Leave  to  plead  doubly,  viz.  a  Dif- 
trefs  for  Damage-fbafant,  and  for  Rent  in  Arrear.  This  il 
not  ftronger  than  Not  Gailty,  and  LUerum  Tenemeniumy  Sphk  ad 
diern^  and  a  mutual  Debt,  which  have  been  granted.  BootUfoi  De* 
fendant  j  Dni^tr  for  Pkuntifi; 


Weft  againji  Nichols.    Mich.  6  Geo.  2. 

Qaufum  f regit  mz%  iiTued  in  EngBfi^  and.PIaintifF  declared  in 
.J Latin,     A  Motion  was  made  to  ftay  the  Proceedings,  b«t 

denied,  becaufe  the  Declaration  in  Latin  Is  to  be  taken  as  &  Deda* 

ration  by  the  By. 


A 


Lunn  againji  Smith. 

THE  Writ  was  returnable  Craf.  Trin.  and  Bail  filed  in  Hilary 
Term  following.  The  Sheriff  was  amerced,  and  did  not 
clear  his  Contempts  till  TrinityTttm  following, when  Pkundff ten- 
dered'a  Declaration,  but  Defendant  refufed  to  accept  it ;  whereupon 
Plaintiff  left  it  in  the  Office,  and  figned  Judgment.  The  Queftioii 
was.  What  Time  the  Plaintiff  had  to  declare  ?  Aifid  it  was  hdd  fay 
the  Court,  that  he  had  two  Terms  to  declare  after  Defendant  was 
in  Court ;  but  this  Declaration,  not  being  delivered  till  the  thiid 
Term  after  Bail  put  in,  was  too  late,  and  the  Judgment  was  fet 
aHde. 

X  Androvia 
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Androvin  a^ainji  Baflen,  Bail  for  Miller,      Hilary  6 

Geo.  2. 

THIS  was  an  Adion  of  Debt  upoo  a  Recognizance  of  Bail, 
wherein  the  Plaintiff  had  declared  in  the  (hort  Manner  now 
pradifed,  without  fetting  out  the  Condition  of  the  Recognizance. 
Mr.  Juftice  Price  had  made  an  Order  for  an  Imparlance  upon  a  De- 
fefl  in  the  Notice  given  to  Defendant  of  the  Declaration  being  left 
in  the  Office,  fffr.  Plaintiff  moved  to  difcharge  the  Order.  De- 
fendant on  fliewing  Caufe  produced  a  Rule  whereby  the  Ca.  Sa. 
againft  the  Principal  was  fet  afide,  and  aliedged  that  no  Ca.  Sa.  had 
l)ccn  fincc  returned,  and  the  Record  of  the  Recognizance  not  being 
filed,  and  Defendant  not  being  intitled  to  Oyer  thereof  could  not 
plead  the  Want  of  a  Ca.  Sa.  againft  the  Principal,  if  that  Matter  is 
pleadabU  to  fuch  ibort  Declaration.  The  Court  declared  no  Opi« 
Dion,  but  feemed  inclinable  to  think  that  the  Condition  of  the  Re- 
cognizance doth  not  operate  by  Defeasance,  but  is  Part  of  the  jR^- 
cognizance  itfelf,  and  that  Plaintiff  ougbc  to  fet  out  the  Conditioii 
in  his  Declaration,  and  ordered  the  Plaintif  to  file  the  Record  of  the 
Recognizance,  but  gave  him  Liberty  to  withdraw  bis  former  De-> 
daration,  and  declare  4^  mv9  if  he  thought  fit* 

Catlin  againji  Elliott,  Hunt,  and  Drew,      Hilary  7 

Geo.  2. 

UPON  hearing  Counfel  on  both  Sides,  three  Declarations 
in  AffauU,  Battery  and  falfe  Imprifonment  were  ordered  to 
be  reduced  into  one^  appearing  upon  the  Face  of  the  Declara- 
tion to  he  all  fox  one  and  the  fame  Fa6l,  and  in  each  of  the  three 
Pkuntiff  declaring  againft  one  of  the  Defendants  for  an  Affault, 
iic.  ftmul  (um  the  oth?r  two.  Hawkins  for  Defendants  j  Bir^h  for 
PJaintiff. 


Harper,  an  Attornqrj  ^^4/>j^  Woodhaufe  aod  others.. 

THREE  Declarations  for  one  and  the  fem^ Battery  being 
ordered  to  be  reduced  into  one,  Plaintiff*a  Counfel  pray^ 

Z  3  cd 


342  Pleaofngsf,  &c. 

ti  Co(I$|  but  vm  denied*     Ej^re  for  Defendant  s   Skinmr  for 
PlaintiE 


Jeffs  agatnfi  Jones.     Eaftcr  7  Geo.  2. 

TW  O  Adlions  were  brought  againft  the  Defendant,  one  for 
an  Af&uk  and  Battery,  and  the  other  in  Trefpafs,  for  taking 
away  Plaintiff's  Goods.  Defendant  moved  that  the  two  Decia* 
rations  might  be  reduced  into  ones  being  for  one  and  the  £une 
Trefpafs.  Rule  made  to  (hew  Caufe,  which  was  afterwards  dif- 
^barged  upon  hearing  Counfel  on  both  Sides.  Where  there  may  be 
feveral  Pleas,  Anions  ought  not  to  be  joined.  Chaff  1$  for  Plaintiffs 
Hawkins  for  Defendant. 

Fotherby  againjl  Lloyd.    Mich*  8  Geo,  2* 

COURT  held  that  a  Declaration  de  hem  effi  may  be  delivered 
at  any  Time  before  the  Expiration  of  the  Time  limited  for  ap- 
pearing or  putting  in  Bail,  but  never  afterwards.  This  was  a  Ttf- 
tatum  from  London  to  Briftd  returnable  hres  Mich,  and  a  Decla- 
ration was  delivered  de  bene  ejfe  QRoher  31,  which  was  the  laft  Day 
Defendant  had  by  the  Rules  of  Court  to  put  in  Bail,  CketffU  for 
plaintiff i  £yr/ fpr  Defendant. 

Burnett  againji  Kendall.     Mich,  jt  Geo.  2. 

MQ  T I O  N  to  fet  afide  Plea  in  Abatement,  which  came  in  two 
Days  after  Declaration  left  at  Kin^^  (Defendant's  Attor* 
|iey*s)  Chambers,  under  the  Poor,  which  was  not  found  there  till  ffo^ 
vetnber  i.  The  Agent  (Mr.  Buck)  had  appeared  by  King  the  Coun- 
try Attorney,  and  Plai(itiff  b^d  given  no  Notice  to  Buck  the  Agent 
of  Declaration  bein^  filed  or  left.  Cur*:  Whether  the  Plea  came 
regularly  in  or  not  is  the  only  Queftion,  and  the  Declaration  not  be* 
ing  delivered,  nor  any  Noticp  to  Buck  of  its  being  filed,  X^x  the  Ru]e 
for  fetting  afide  the  Plea  be  difcharged  with  Cofts,  it  being  trick* 
ing  PraSice  to  put  the  Declaration  under  the  Country  Attorney  $ 
Chamber  Door,    $kinner  fpr  Defendant  i  Urlin  fpr  Plaintiff, 

6 

Kine 
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King  againjl  Nichols.     Hilary  12  Geo.  2. 

RULE  to  ihew  Caufe  why  Defendant  Ibould  not  have  Leave 
to  plead  a  Tender,  as  of  laft  Term,  notwithftanding  the  gene*- 
ral  Imparlance  given  by  PlaintiiF.  Objeded  by  Plaintift's  Attor* 
ney,  that  Defendant  ought  to  have  applied  on  the  firft  Day  of  the 
Term.  Per  Cur*:  He  comes  Time  enough  within  the  firft  four 
Days.    Rule  abfolute  in  the  Treafury,  January  27. 


Jones  againji  Body.    Draper  for  Defendant;  Comyns 
for  PlaintiiF.     Eafter  12  Geo.  2. 

RULE  made  abfolute  to  plead  double,  Nan  AJfumpfii^  and  De- 
fendant's Difcharge  uncker  the  Infolvent  Debtors  A(^     10 
GiO.  2. 

A  Rule  this  Teroi)  LiJU  againft  Jenynsy  had  been  inade  to  (hew 
Caufe,  and  abfolute  on  AflUavit  of  Service  .(no  Caufe  being  ihewn) 
to  plead  Non  $ftfa&um%  and  Defendant's  Difcharge  under  6id  hSu 


Potts  againji  Crefwell,  Attorney. 

DEfendant  moved  that  PlaintiiF  might  infert  the  true  Day  of  fil- 
ing Bill,  {vi%.  February  3,  laft)  in  the  Memorandum  at  the 
,  Head  of  his  Declaration,  and  that  Defendant  might  have  Leave  to 
plead  a  Tender  of  laft  Term,  the  Declaration  not  having  beeii  deli* 
vered  till  after  the  Term.  The  Rule  to  (hew  Caufe  was  made  ab- 
folute on  hearing  Counfel  on  both  Sides.  Draper  for  Defendant  \ 
Agar  for  Plaintiff. 


Calveraq  againji  Pinhero.     Trinity  13  Geo.  2. 

l}p$n  an  IJJue  «/*  TjLaintiff  delivered  the  Book,  and  gave  him- 

[  Nul  tiel  Record.  JL     felf  a  Day  to  bring  in  the  Record,  v;z.  ires 

Trin.  July  8.  but  did  not  bring  in  the  Record 

PD  that  Day.    July  9.  Plaintiff  offered  the  Record,  and  moved  it 

Z  4  might 
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might  be  read,  which  was  refufed  by  the  Court,  it  not  being  brought 
in  on  the  Day  PlaintiflF  had  given  himfelf  to  produce  it.  Wright 
and  Ifafcuani  for  Pbdmiff^  Bumm  for  Defendant. 


yflier>atid  others^  a^infi  Edmunds,  Mich.  1 3  Gteo.  2« 

MOTION  by  Skitmrr  to  withdraw  his  Plea  of  the  Geneva  IT. 
fue,  alid  pkad  the  fame  de  m%^  and  pay  Money  into  Coart* 
Defendant's  Attorney  happening  Co  die  before  PaytHent  of  M«ney 
into  Court  as  ordered  by  Defendant  \  and  his  Clerk  having  delivered 
the  Plea  by  Miftfike-;  Rule  to  (hew  Caufe.  Agar  (hewed  Caufe. 
Ckr*:  The  Rules  of  the  Court  are  agaihft  the  Motion  \  but  in  thq 
Accident  pf  Peath  the  Rules  tnoft  b0  difp^fed  witbi  Rule  abfolute. 


Lumlejr  i^ain,^  Fpftcr^ 

ATTORNEY  ft^rctrs  to  the  Truth  of  Plea  in  Abatement :  And 
the  Queftion  was,  Whether  Defendant  (hould  n<^  have  mad^ 
Oath  himfdf.    Per  Cur*:  Probable  Caufe  is  (hewn,  which  is  all  re- 
quired by  the  Statute.    Rule  to  (hew  Caufe  why  the  Plea  (hould 
not  be  fet  afide,  difchargcd.     Prime  io^.  Plaintiff  j  Draper  for  De» 
.  fendant, 


Wood  agaif^  Grace,  an  Attorney, 

THIS  was  an  A£)ion  for  a  Surgeon's  Attendance,  MedicioeS| 
Wf .  lyhcrcin  PlaintifPs  Attorney  delivered  a  Declaration  of 
pine  Counts.  Defendant  obtained  a  Rule  tp  (hew  Caufe  why  die 
Declaration  (hould  qot  be  reduced  to  three  Counts.  Upon  (hew- 
ing Caufe,  the  Court  ordered  four  Counts  to  be  ftruck  out,  and  the 
remaining  live  to  ftj^nd,  viz,,  indebitatus  AJfumpfit  and  ^antum  me- 
ruit^  for  Work  and  Labour  j  the  Hke  for  Goods  fold  and  delivered, 
and  an  Indebitatus  Ajfur^Jit  for  Money  laid  out  for  Defendant's  Ufc, 
which  will  be  fufficient  tq  take  in  Phintiflf^s  wkde  Demand.  KeUeU 
^9 for  Defendants  ^^itt  for  Plaintiff. 


Turner 


Turner  againji  Bcftn. 

AFTER  a  Certitrari  returned,  whereby  the  Proceedings  ui  a« 
inferior  Court  of  Record  were  removed  into  thi^  Court,  the 
Queftion  was.  Whether  or  no  PlaintifF  ibould>^  declare  di  aovoy  it 
appearing  by  the  Return  that  the  Parties  were  at  Iffue  in  the  Court 
below.  Held  that  PlaintiiF  muft  declare  V<?  mw.  Prim  for  Plain- 
liff;  £M/ilr  for  Defendaat* 

Fitzwilliams  againjl  the  Blfliop  of  Hereford  and  the 
Univerfity  of  Cambridge,  in  Quare  Impedit*  Trin» 
13  &  14  Geo.  2. 

TJ'  jfyivardj  for  Defendants^  moved  for  an  Imparlance,  the  Decla* 
•^  ration  having  been  delivered  after  the  Eflbign  Day,  viz.  ^ih 
June.  Draper^  for  Plaintiff,  produced  a  peremptory  Rule  to  plead, 
after  which  there  can  be  no  Impariance.  The  Rule  to  fliew  Caulc 
wa«  difcharged  j  but  the  Court  gave  Defendanu  a  Moath'a  Time 
to  plead. 


Dowding,  Adminiftrator,  againjl  Baker  and  others^ 

THIS  was  an  Aftion  of  Debt  on  BoniJ,  Declaration  delivered 
of  Trinity  Term  laft,  with  an  Imparlance  till  Michaelmas 
Term ;  in  that  Term  Defendants  procured  a  Judge's  Order  for 
Time  to  plead  till  the  15th  Decembery  and  then  pleaded  Solvit  ad 
fiem  by  one  of  the  Defendants  j  in  Hilary  Term  PlaintifF  replied 
Nonpayment ;  and  Defendants  the  fame  Term  rejoined,  and  en- 
tered a  Waiver  of  their  Plea,  and  fet  out  Letters  Teftimonial, 
dated  26th  Novemher^  whereby  it  appeared,  that  PlaintiiF  was  ex- 
communicated 23d  November^  and  fo  plead  the  Excommunication 
puis  darrien  Continuance  y  in  Eq/ler  Term  following,  Plaintiff  det 
murs,  and  Defendants  joins  in  Demurrer.  .  Beotle  for  Defendants 
alledged,  that  Plaintiff,  in  making  up  the  Demurrer*Book,  had 
continued  the  Imparlance  from  Trinity  Term  till  the  laft  Return 
of  Michaelmas  Term,  which  is  asth  Nmember^  though  the  Plea 
was  delivered  generally  of  that  Term,  and  the  Imparlance  ought 
to  be  carried  no  farther  than  Tres  Mich,  which  is  the  conftan^ 

Pra^lice. 
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Pra£Uce.  That  by  PlaintifF's  continuing  it  beyond  23d  Navmiir^ 
an  Abfurdity  was  created,'  and  Defendants  would  thereby  lofe  the 
Benefit  of  their  Defence,  for  that  the  Excommunication  would 
dien  appear  to  be  before,  and  not  after  the  laft  Continuance,  Dra^ 
per  for  Plaintiff  infifted,  that  it  is  Plaintiff's  Right  to  enter  Conti- 
nuances  by  Imparlance,  from  the  Declaration  to  Judgment  or  Iffue ; 
that  Time  to  plead,  and  an  Imparlance,  are  the  fame  Thing ;  and 
as  Defendants,  in  Truth,  had  Time  to  plead  till  15th  Decembevy  the 
Imparlance  ought  to  be  continued,  according  to  the  Fad ;  and  of 
that  Opinion  was  the  Court,  and  ordered  the  Imparlance  to  be  conti- 
nued till  Tres  Mich,  agreeable  to  the  common  Pra£tice,  land  from 
thence  till  ^indm*  Martini^  agreeable  to  the  Fa£t. 

Harrifon  againji  Morris  and  others,  in  Trcfpafs.  Mich. 

14 Geo,  I. 

A  Rule  to  (hew  Caufe  why  Defendant  Roadt  fhould  not  have 
Leave  to  withdraw  the  General  Iffue,  pleaded  by  Miftalce, 
and  join  with  the  other  Defendants  in  pleading  a  Special  Juftifica« 
tion,  upon  Payment  of  Cofts,  was  made  abfolute,  no  Delay  or  In- 
convenience being  occafioned  to  Plaintiff  thereby.  Booth  fot  Dt'^ 
fendant  Roads  i  Prinu  for  Plaintiff. 


Wells  againJl  Trehern,  an  Attornqr* 

nER  Cur*:  Claim  of  Cognizance  by  the  Univerfity  of  0*/W 
^  difallowed  as  coming  too  late,  after  Plea  pleaded  and  Replica- 
tion tendering  on  Iffue.  Rule  to  fhew  Caufe  why  Claim  of  Cogni* 
zance  fhould  not  be  allowed  was  difcbarged* 


Dun  againfi  Hutt,  in  Trover, 
Dun  againji  Hutt,  in  Aflumpfit. 

TW  O  Declarations  by  the  By  delivered  i6th  OHohtr  next 
before  this  Term,  (after  Declaration  in  Chief  delivered  in 
Eaftir  Term  laft)  were  held  to  be  out  of  Time,  and  could  not  be 
regularly  delivered  after  the  Term  in  which  the  Writ  was  re- 
turnable. 
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turnable.  An  Agreement  to  receive  &e  Declarations  by  the  By 
was  Tworn  upon  Defendant's  Attorney,  but  he  denied  it  by  Affidavit. 
Rule  abfolute  to  ftay  Proceedings.  Jgar  for  Defendant;  Kitti&tf  for 
Plaintiff. 

Lloyd^  Aflignee  of  the  Sheriff,  agatnji  Cullum,  upon 
a  Bail-Bond. 

TH  £  Capias  in  the  original  Aiftion  was  returnable  Menf  Micb. 
and  the  Bail-Bond  affigned  17th  November^  and  Procefs  ferved 
thereupon,  returnable  ^inden*  Martini^  whereto  Defendant  appear- 
ed ;  and  in  laft  Vacation  Plaintiff  declared  generally  of  Michaelmas 
Term,  with  an  Imparlance  till  this  Term.  Defendant  demurred, 
and  Plaintiff  joined  in  Demurrer,  and  delivered  the  Demurrer-Book 
made  up  of  this  Term.  Defendant  obtained  a  Rule  to  (hew  Caufe 
why  the  Entry  of  the  Declaration  fhould  not  be  made  generally  of 
Mcbaelmas  Term,  as  delivered.  Per  Cur^:  This  Rule  fliall  be  dif- 
charged,  but  every  Thing  ought  to  be  entered  according  to  Truth. 
Let  the  Declaration  be  amended  by  intitling  it  in  fifteen  Days  of  St. 
Martin  in  Mtcbaelmas  Term.  Let  the  Demurrer  be  withdrawn, 
and  Defendant  haVe  four  Days  to  plead  di  mv9.  Bootk  for  Defeat 
dant)  £i/Vf;f^  for  Plaintiff* 


Cofens,    Attornqr  againft  Etherlngton,    Executor. 
Trinity  14  &  15  Geo.  2* 

A  Rule  was  made  to  (hew  Caufe  why  Defendant  fhould  not  plead 
doubly,  vi%.  a  fpecial  Plene  AJmini/iravity  and  a  Set-off,  with- 
out an  Affidavit ;  and  no  Caufe  being  ihewn,  the  Rule  was  made 
^bfolute.    Boetle  for  Defendant* 


Steele  and  others  againji  Pindar,  in  Trover.  Mich.  1 5 

Geo.  2. 

A  Rule  to  fliew  Caufe  why  Defendant  fliould  not  plead  doubly, 
VIZ.  Not  guilty,  and  a  General  Releafe  from  one  of  the 
f  )aii)tiffs.    The  Cpurt  have  been  too  nice  in  the  Conftru^on  of 

the 
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the  AA  ef  Puliainent  for  pleidiog  douUj,  which  is  general,  and  a 
mndKal  Law*  Thefe  Pleas  are  not  abUutel  j  contmiiStory ;  the 
Rdeafe  is  general,  and  not  particular,  and  .cannot  in  diis  Cafe  be 
given  in  Evidence  under  the  Not  guilty.  Draper  for  Defendant  i 
gofftU  for  Plaintiffs, 


Garnctt,  Attorney,  againjl  Harrifon  and  Freeman, 

Executors. 

RULE  to  fliew  Caufe  why  Defendants  fhould  not  plead  Noh 
Affumpjity  2nd  Pkae  Jdmini/iraver^  was  made  abToIute,  without 
an  Affidavit  from  Defendants  that  they  have  fully  adminiftered.  Be^ 
fore  Lord  Chief  JufticeJE[^<'s  Time  this  Affidavit  was  iiot  required, 
and  it  is  not  realbnable  to  expedi  it  for  the  future.  Pleading  doubly 
is  a  Privilege  De&iidants  aie  intitled  to  by  AGt  of  Parliament,  The 
Court  give  Leave  to  plead  Ncn  Jiffunfp  and  Non  AJfumpfit  infra  fex 
Jnim^  without  an  Affidavit  %  and  that  is  a  Cafe  more  within  the 
Party's  Knowledge  than  a  Plene  Admniftraver*  If  either  of  the  Pleas 
are  £aIfe,,Cofts  are  given  by  the  Statute.  Gapptr  for  Pc^odants} 
Drtifir  for  PlaiotifF, 

Thornbill  againft  Tunnard, 

RUL  E  to  fliew  Caufe  why  Defendant  (hould  not  withdraw  his 
Avowry,  and  avow  Property  in  a  Stranger,  was  made  abfo* 
lute,  AWi&and/)ri7/fr  for  Defendant  I  j?9^/i!r  for  Plaintiff*. 


Clixby  againfi  Dinas« 

DEfendant  was  fued  by  the  Name  of  Finis  Dinas-,  he  pleaded 
in  Abatement,  that  his  Name  vtz%  Phintas^  and  not  Finis  i 
but  both  the  Plea  and  Affidavit  to  verify  It  were  intitkd,  In  a  Caufi 
bitween  Ciixby,  Plaintiffy  and  Finis  Dinas^  Defendanu  Rule  to  (hew 
Caufe  why  the  Plea  fhould  not  be  fet  afide^  was  made  abfolute« 
^tf^/^forPlaimiff'i  i^^or  for  DcfendaiUt 


Lacy 


Lacy  againfi 'Lock,  in  Tttfpafs.     Eaftcr  15  Geo.  2. 

RULE  made  abfolute  to  plead  doubty,  (viz.)  Not  guilty,  and 
4/.  4J.  paid  PlaintifFin  Satisia<Sion  for  all  Trefpafies  to  fuch 
a  Time^    Dr^f  for  Dcfeiidaat  f  ^^^^  for  PlaiotiiF* 


Fkanng,  Clerk  1  againfi  fietts  and  Bkk^  iq  Trefpafs, 
for  placing  a  Stile  in  Pkdntiff's  Fenc^  and  ciitciiig 
down  Trees. 

RULE  difcharged  to  ihew  Caufe  why  Defendant  fhould  not 
plead  doubly,  Not  guXcy,  and  a  Licence.    Draptr  for  De* 
fendant  s  Primg  for  Plaintiff. 

Goddard  and  Martin  moinft  Bdlard  and  liis  Wile» 
Executors,    frrinity  16  Geo. «. 

RULE  made  abfolute  to  plead  doubly,  viz.  Ne  unques  Exic\ 
^nd  PJene  Adminljlravit  i  no  Caufe  beisg  fheum  to  die  con- 
trary.. 

Sdmon  agmnji  Aldrich.     Hilaty  1^  Geo.  %. 

RU  L  E  to  ihew  Caufe  vhy  Defendant  flio«dd  not  withdraw  hi» 
Plea  of  Tender,  and  pkad  the  General  IflWe,  and  pay  Money 
into  Court  upon  the  Common  Ruk,  was  difehargod.  The  Court 
^11  permit  Defendant  to  withdraw  a  Special  Pleni  an4  plead  Ae 
X3eneral  liTue ;  but  after  Kea  jdeadedt  cannot  give  h«iiLeav«^p 
bring  Money  mto  Coun  without  Plainiii^s  CooAiit. .  Ihtiftit  in 
PbuntifFi  ^nr  for  Defendants 


Rutter 
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Rutter  againfi  The  Biihop  of  Hereford  and  the  Uohr 

vcrfity  of  Cambridge,  ficcinQuarelmpcdit.  Eafter 
i6Geo.  2. 

RULE  to  fbtw  Caufe  why  Defendants  (hould  not  plead  nine 
different  Matters,  (denying  all  the  Fa£b  in  the  Declaration) 
difcharged.  And  the  Court  refufed  to  grant  a  Commiffion  to  exa- 
mine touching  iecret  Tnifls  for  Plipifts,  according  to  the  Statute^ 
witiioui  the  Univer(ity*8  Confent  to  plead  the  Pqpilh  A6t  only. 
Drisr^r  for  Plaintiff  i  J%7^jr^  for  Defendant. 


Hall  againji  Lane,  in  Cafe  on  feveral  Promiies* 

TH  E  Court  gave  Defendant  Leave  to  plead  Bankruptcy  te 
the  firft  Count,  and  to  pay  Money  into  Court  on  the  Com- 
mon Rule,  and  plead  the  General' Ifiixe  to  the  other  Counts.  Wilks 
for  Plaintiffs  Agar  for  Defendant,    y 

Brewef  againji  Mathews,  in  Trefpafs. 

DECLARATION  was  delivered  fo  late  laft  Term,  that 
Defendant  had  not  Time  to  move  to  plead  doubly,  but,  to 
prevent  Judgment,  pleaded  Liherian  Temnuntum.  Plaintiff  implied, 
and  Defendant  demurred.  Plaintiff  applied  for  Leave  to  amend  the 
Replication,  and  Defendant  to  withdraw  his  Plea,  and  plead  N$n 
cut  and  Liberum  Temmentunu  A  Rule  was  made  to  (hew  Caufe 
upon  Defendant's  Motion  and  afterwards  difcharged,  the  Pleas  be- 
ing contradidpry  where  the  Locus  in  quo  is  afcertained  by  the 
Declaration  (as  in  this  Cafe)  Lihirum  Tinimontum  is  no  Plea. 
It  is  pnly  necefiary  where  the  Trefpafs  is  laid  generally,  to  put 
Plaintiff  upon  making  a  new  Affignment.  No  Affidavit  is  produced 
to  verify  that  Defendant's  Cafe  requires  both  Pleas  for  his  Defence; 
BootU  pro  Plaijitiff  i  fFjnnt  pro  Defendant. 


RoUc 
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RoUc,  Efqulrc,  againJiLytton  and  others,  inTrefpafs. 

RULE  to  fhew  Caufe  why  fome  of  Defendants  fhould  not 
plead  two  Matters,  viz.  Non  cul\  and,  that  the  PremifTes 
in  Queftion  are  the  Freehold  of  Sir  fVtltiam  Courtenay^  Baronet, 
difcharged.  The  Place  is , afcertained  by  the  Declaration;  and 
Plaintiff  may  give  the  &me  Evidence  on  the  General  Ifliie  as  on 
both  Pleas.    Bt^U  for  Plaintiff;  Draper  for  Defendant. 

Prinncl  againjl  Prefton,  in  Trefpafs,  for  creding  a 
Shed  in  PlaintifF's  Clofe  called  the  Yard. 

MOTION,  without  an  Affidavit,  to  plead  Not  guilty,  and 
a  Licence..  Where  the  Pleas  ara  contradiftory,  Defendant 
Ihould  make  appear  by  Affidavit  that  it  is  neceffary  for  his  Defence 
to  infift  upon  both.  If  the  Trefpafs  be  by  Cattle,  the  Nature  of 
the  Cafe  is  fufficient,  an  Affidavit  is  not  neceflary,  becaufe  the  Mat- 
ter may  be  without  the  Party's  Knowledge.  If  by  the  Party  him- 
felf,  he  muft  move  upon  Affidavit.  The  Court  have  never  admitted 
Not  guilty,  and  a  Releafc  of  a  particular  Trefpafs  j  though  they 
have  admitted  Not  guilty,  and  a  General  Rdeafe,  where  an  Affida- 
vit  was  produced. 


Burnand  againjl  Burnand.  Trinity  i6  &  17  Geo.  2. 


R 


U  L  E  abfolute  to  plead  Non  cul\  and  Son  jfffault  Denufne^ 
(No  Caufe  ihewn)  Primi  for  Defendant. 


Bayley  againji  Houldfton. 


TH  E  Writ  was  returnable  in  Eafter  Term,  and  the  Decla- 
ration, which  was  delivered  the  Day  before  the  Kffoign- 
Day  of  this  Term,  was  fcnt^^rPoft  tt>  Shnwjbury  the  faifie  Day. 
Defendant's  Agent  could  not  have  InftruSions  to  plead  a  Tender 
within  the  firft  four  Days  of  this  Term,  but  moved  as  foon  ag 

be 
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he  could.    Rule  to  plead  a  Tender.  Skinner  for  Defendant  \  Primi 
for  Plaintiff. 

Lawrence  ag^nnji  Playford, 

RULE  obtuned  upon  Affidavit  to  (hew  Caufe  wlij  Defendant 
flioHid  not  plead  three  Pleas,  N$n  cuP^  Sm  Affauk  Dm^y 
and  MolUur  manus  imfofuk^  made  aibfoluce  to  plead  the  firft  and 
lad,  rejeding  the  fecond.  WiUes  pr§  Plaintiff)  Prime  for  Defen* 
dant.  The  Cafe  made  by  the  Affidavit  not  making  It  neceflarjr  for 
Defendant's  Defence  to  plead  the  fecond. 


Banks  againj  Bulcock,  Executor.   Mich^  17  Geo.  2. 


R 


U  LE  abfolute,  upon  Affidavit  of  Service,  to  plead  Nim  5*  fat^ 
tuntj  and  Ne  unques  Executor.    Prime  for  Defendant. 


Briftow  againfi  Trappctt,  in  Trefpafs  and  AffauU. 

RULE  made  abfolute  to  plead  doubly,  N^ul  cuPy  s^nd  Sen  AJfaidi 
Demefne.  By  Defendant's  Affidavit  the  Affault  appeared  to 
be  juftifiable.  He  has  a  Right  to  plead  the  Special  Rea,  but  is  un- 
der a  doubt  whether  without  it  the  General  Plea  will  be  fufficient  or 
not.  He  takes  upon  himfelf  the  Proof  of  a  Collateral  Matter  by 
adding  the  Special  Plea.  If  Plaintiff  recovers,  he  will  have  fiJI 
Cofts,  without  a  Certificate,  though  the  Damage?  ihould  be  under 
40  5.     Prime  for  Defendant ;  IVittes  for  Plaintiff. 


Lannie  againjl  Fieldhoufe,  in  Trefpafs,  Aflault  and 
Maim.     Hilary  17  Geo.  2. 

NOT  guilty.  Son  Jtjfauh  Demefne^  and  Sattsfa£Hon  for  all 
Trcfpaffes,  not  a  particular  Trefpafs,  allowed  to  be  pleaded  5 
and  Rule  giving  Defendant  Leave  to  plead  the  fame,  made  abfokte. 
Skinner  for  Defendant }  Hayxvard  Ibr  Plaintiff. 

Bingham 
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Bingham  againji  Davis. 

RULE  was  made  abfolute,  giving  Defendant  Leave  to  plead  a 
Tender  of  Money  of  laft  Term,  notwithftandlng  the  Gene- 
ral Imparlance.  Defendant's  Agent,  though  he  appeared  in  Time, 
bad  no  Notice  of  the  Declaration  till  the  firft  Day  of  this  Term  ; 
and  on  the  26th  January  he  obuined  a  Judge's  Summons.  Hay* 
tt/an/ for  Defendant  J  5/rrA  for  Plaintiff. 

Bully thorpe  againji  Turner,  in  Replevin,     Eafter  17 

Geo.  2. 

TH  E  Court  held,  That  the  particular  Place  of  taking  Goods, 
fife;  ought  to  be  infcrted  in  every  Declaration  ip  Replevin; 
and  that  Cepit  in  alio  Loco  is  to  be  confidered  as  a  Plea  in  Bar,  and 
riot  in  Abatement.  No  Affidavit  is  requifite  to  be  filed  therewith, 
nor  is  it  neceflary  to  be  pleaded  within  four  Days  after  the  Decla- 
ration delivered.     Refolutio  Curia. 


The  King  againji  The  Archbifliop  of  York,  in  Quare 
Impedit.     Eafter  18  Geo.  2. 

RU  L  £  to  (hew  Caufe  why  Defendant  fliould  not  have  L&ve 
to  plead  doubly,  difcharged.  The  Statute  4  Anneycbap,  16.  does 
not  extend  to  Suits  where  the  King  is  a  Party,  unlefs  for  Debt  im« 
mediately  owing,  or  Revenue.     Vide  24th  Se&.  of  the  Statute. 


•  Benfon  againji  Hemming.  Trinity  18  &  Z9  Geo.  2* 

PLAINTIFF'S  original  Demand  Was  15/.  31.  9^  Defen« 
dant  g^ve  Notice  to  fet  off,  but  took  no  Advantage  under 
it;  proving  on  the  Trial  Payments  in  fart,  which  reduced  the 
"Debt  to  I A  13  X.  gi.  and  that  Sum  the  Jury  gave  Phuntiff  in 
Damages.  Defendant  obtained  a  Rule  to  (hew  Caufe  why  he 
fliould  not  have  Leave  to  enter  a  Suggeftion  on  the  Roll  (purfualit 

A  a  to 
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to  the  Statute  i  W.li  M.  fetting  up  Courts  of  Conibrence  in 
Brifiid  and  GUutiJUr :)  That  the  PtrtS^s  are  both  Inhabitants  of 
Glouci/hr^  and  the  Debt  recovered  under  40  x.  Plaintiff's  Coun- 
fel  quoted  a  Cafe  in  B*  R*  Pitts  againft  CarptnUfj  Trinity  ib  ^ 
17  Gio.  2.  where  a  Crofs  Demand  of  3/1  2x.  had  been  prov^ 
by  Way  of  Set-off,  and  thereby  Plaintiff's  Original  Debt  of  4/. 
15  J.  was  reduced  to  i  /.  13  x.'  3  i.  After  the  Benefit  of  (aid  Set- 
off, die  Court  denied  Leave  to  Defendant  to  enter  Suggeftion. 
This  Court  was  of  the  fame  Opinbn  as  the  Court  of  King's- 
Bench.  The  Demand  in  the  Cafe  quoted  Was  reduced  by  De- 
fendant's Aft ;  it  was  not  known  to  Plaintiff,  at  the  Time  of 
bringing  bis  Adion,  whether  Defendant  would  take  Advantage 
of  a  Set-off  or  not.  The  Inferior  Court  has  no  Jurifdidion  for  a 
Debt  above  40  x.  But  this  Cafe  differs  from  that  quoted  herej  no 
Set-off  is  ufed,  but  Payment  proved  under  the  N^n  Affumffi^.  The 
original  Debt,  which  was  the  Caufe  of  Aftion,  appears  to  be  no 
snore  than  1  /.  I3x«  9  ^«  Defendant's  fubmitting  to  the  Juriiiliftion 
€sf  this  Court  doth  not  take  away  his  Remedy  after  Verdid,  he  now 
comes  prima  inflantt^  The  Suggeftion  may  be  traverfed  as  to  In- 
habitancy. Rule  for  Leave  to  enter  Suggeftion  abfolute.  The  Lm^ 
don  Court  of  Confcience,  A  A  3  Jac.  i.  chaf.  15.  is  a  good  Statute  \ 
and  though  this  A£t  relating  to  Brijlol  and  Gbucefttr  be  inaccurate-^ 
ly  penned  after  a  good  Precedent,  yet  the  Court  is  bound  by  it.  Siin^ 
ner  for  Plaintiff;  WilUs  and  Draper  for  Defendant. 

Thompfon  againji  Atkinfon,   in  Covenant  broken, 
Mich.  19  Geo.  2. 

^VNE  2C3th  174s  Defendant  obtained  a  Judge's  Order  for  a 
«/  Fortnight's  Time  to  plead,  pleading  an  iiluable  Plea,  and  tak- 
ing fhort  Notice  of  Trial.  Defendant  pleaded  a  general  Perform- 
ance of  Covenants  (not  figned  by  Counfel),  which  was  held  to  be 
no  iffuable  Plea,  and  fet  afide.  Cofts  to  attend  the  EvenL  Primi 
and  Wynne  for  Plaintiff;  Skinner  for  Defendant. 

Smith  againft  Philips,  one,  &c.      Hilaiy  19  Geo,  2. 

BILL   intitled  generally  of  Michaelmas  Term ;    Declaration 
with  a  Memorandum  of  the  23d  0£l9ber\  after  which  Day, 
and  before  25  ih  Ntnmnber^  the  tiue  Day  of  fiUng  the  Bill,  the  De- 
6  fbndant 


fendwt  haj  tfndered  Money  to  Plaintiff.  fFilksj  for  Defendant^ 
moved,  after  the  firft  four  Days  of  this  Term,  that  the  25th  Novtm^ 
her  might  be  inferted  in  the  Memorandum  inftead  of  23d  OSfohtr^ 
in  order  that  Defendant  might  plead  a  Tender.  No  Rule.  De- 
fendant is  too  late  to  plead  a  Tender>  after  a  general  Ifnparlance. 
lie  ihould  have  applied  within  the  firft  four  Days  of  this  Terqi. 


T^jXtt a^ainJiWiltz\\M  Trefpafs  aijdAflault.  Trin; 
i9&2oGeo..2* 

RULE  made  for  Leave  to  plead  three  Pleas,  (viz.)  NIm  CuP^ 
Son  Affault  Demifniy  and  Molliter  Manus  imprfuiu    Bilfiel4  iox 
Defendant  j  Wynm  for  Plaintiff. 


Harman  againfi Pupn,  for  Words.   Mich.  20  Geo.  z. 

RULE   made  abfolute  fox  Defendant  to  plead  Not  guilty, 
and  a  Juftification.  Wyntu  for  Defendant  ^  Skinmr  for  Plains- 
tiff. 


Haddock  againfi  Howard*     Hilary  20  Qeo.  2. 

DEFENDANT,  whilft  a  Feme  fole,  \m  arretted  19  thf 
Palace  Court,  and  a  Day  or  two  ^er  the  Arreft  married, 
and  then  removed  the  Plaint  by  Ha.  cor.  into  this  Court,  an^ 
pleaded  her  Coverture  in  Abatement.  Rule  to  fbew  Caufe  madf 
abfolute  to  fet  afide  the  Plea,  upon  hearing  Counfel  on  both 
Sides. 


Crabb,  Clerk,  agairifi  Button,  Clerk,  Executor. 

RULE  made  abfolute  to  plead  two  Fleas,  viz.  Ne  unptfi 
E^ecutor\  2nd  PUne  Jdm'tni/iravif.  Draper:  Defendant  i; 
fued  as  an  Executor  de  fin  Tort^  and  it  is  dangerous  for  him  to 
rely  on  the  firft  Plea^  he  knows  not  whether  the  A£t  he  has 
done  makes  him  Executor,  or  not.    If  he  has  done  Wrong,  he 

Aa.a  \m 
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has  made  SatisfaSion.  Plem  Adminj/travit  is  wuhin  his  ownKflOW« 
ledge.    Draper  for  Defendant ;  JFynne  for  Plaintiff. 

Harifon  againji  Speight,  Tranfitory  Aftion  of  Trcf- 
pafs  for  taking  and  carrying  away  Brackens.  Eafter 
20  Geo.  2« 

LEAVE  given  Defendant  to  plead  two  Pleas,  viz.  Not  guilty, 
and  a  Juftification  \  prefcribing  as  Owner  and  Occupier  of 
Defendant's  Mefluage,  i^c.  and  becaufe  Plaintiff  wrongfully  cut 
down  the  Brackens,  Defendant  took  them  as  belonging  to  hia. 
This  is  not  ftronger  than  Not  guilty,  and  Liberum  Tenemcntunu 
BmU  for  Defendant ;  Skinner  for  Plaintiff. 


Smithy  one,  &c.  againji  Lodge,  for  Words.    Trinity 
21  Geo.  2. 

RULE  made  abfolute  for  Defendant  Cb  plead  two  V\tz%y(vi%.) 
Not  guilty,  and  a  Juftification  as  to  the  Truth  of  the  Words, 
which  Words  imported,  That  Plaintiff  was  perjured  in  an  Affidavit 
he  had  made.  If  the  Words  are  true.  Defendant  may  be  trapped, 
by  imagining  that  he  may  give  the  Truth  of  the  Words  in  Evidence 
on  the  General  Iffue.  There  are  no  other  Pleas  in  Adions  for 
Words  but  thefe  two,  and  if  the  Rule  be  denied,  the  Court  muft  de- 
termine A£)ions  for  Words  to  be  out  of  the  Statute  for  pleading 
'ihmbly.    BootU  for  Defendant ;  Prinn  for  Plaintiff. 


Penvold  againji  Thomlinfon,  one,  &c.     By  Bill. 

DEFENDANT  moved  to  ftay  Proceedings,  the  Dcdanr- 
tion  having  been  delivered  without  the  ufual  Memorandum. 
The  Court  gave  Plaintiff  Leave  to  amend,  by  Jnferting  the  Memo- 
randum, on  Payment  of  Cofts.  Baotlc  for  Defendant  i  Primt  for 
Plaihtiff, 


Browne 
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Browne  againjl  Hagan.     Eafter  21  Geo.  ^. 

RU  L  E .  to  (bew  Caufe  why  Defendant  (hould  not  have  Leave  ta 
plead  a  Tender  of  Money  of  laft  Term,  notwithflanding.the 
General  Imparlance,  made  abfoiute  on  Payment  of  Cofts,  though  the 
Application  was  not  made  within  the  iirft  four  Days  of  thisl'erm, 
according  ta  the  General  Pra£fctce  ;  it  appearing  that  the  Declara* 
tion  was  not  delivered  till  the  Day  before  the  EfToign  Day  of  this 
Term's  and  that  Defendant's  Agent,  who  was  obliged  to  write  into 
Suffolk^  had  applied  almoft  as  foon  as  he  poffibly  could.  Beljield 
for  Plaintiff;  J3tf«//f  for  Defendant. 

Jones  againjl  Davis  and  his  Wife.     Same  Term. 

DEFENDANT  had  pleaded  four  Pleas,  as  by  Leave  of  the 
Court,  though  he  had  obtained  no  Rule  for  that  Purpofe,  but 
a  Judge's  Order.  Plaintiff  moved,  that  either  three  of  the  four 
Pleas,  or  the  Words  \^By  Leave  of  the  Courtly  might  be  ftruck  out. 
The  Statute  giving  the  Power  of  Leave  to  plead  feveral  Matters  to 
the  Court  only,  the  Pleas  were  held  to  be  improperly  pleaded  ;  but 
the  Court  gave  Defendant  Leave  to  plead  the  (ame  four  Pleas  ds 
n9V0  of  this  Term,  on  Payment  of  Cofts.  Draper  for  Defendants  1 
Belfiild  fox  VlAinXiS. 

Hill  againjl  Williams,  Affignee,  &c,  • 

DEFENDANT  had  pleaded  a  Tender  made  13  January ; 
Plaintiff  replied  an  Original  Tefte  2d  January.  •  On  Defen- 
dant's Application,  the  Court  of  Chancery  had  ordered  the  Tefte 
of  the  ^Special  Original  fued  out  by  Plaintiff  to  be  altered  from 
2d  January  (the  common  Tefte  Day  of  an  Original  returnable 
0/F.  Hil.)  to  i6th  January^  the  true  Day  on  which  the  Inftruc- 
tions  for  this  Original  were  left  with  the  Curfitor.  As  the  Ori- 
ginal, thus  altered,  would  not  anfwer  Plaintiffs  Purpofe,  the 
Tender  having  been  made  before  i6th  January^  he  took  the  Money 
brought  in  with  the  Plea,  out  of  Court,  entered  an  Acquittal,  and 
gave  Defendant  Notice  that  he  would  proceed  no  farther,  refufing 
to  pay  Defendant's  Cofts  \  whereupon,  on  Defendant's  Motion,  a 

A  a  3  Ru!t 
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Rule  was  made  for  PlaintifF  to  (hew  Caufe  why  tHe  Entry  of 
Acquittal  fhouI4  not  be  fbt  afide,  with  Cofts^  or  why  Plaun* 
tilF  {boUid  not  pay  Defendant  the  Cods  he  had  been  put  to  on  Ac- 
count of  this  Adion.  On  ihewing  Caufe,  die  Court  held,  thai 
after  Plaintiff  had  replied*  he  ought  not  to  have  entered  an  Acquittal, 
without  Leave  of  the  Court.  And  widi  Regard  to  the  Replication, 
it  (as  the  Original  was  altered)  ought  not  to  ftand ;  and  that  though 
Plaintiff  may  take  out  of  Court  the  Money  tendered,  and  make  an 
Entry  of  Acceptance  before  Replication,  yet  ftill  he  muft  pay  Cofts. 
The  Replication  to  the  Tender  is  a  Refufal  to  accept  the  Money. 
Rule  to  fet  aftde  die  Entry  of  Acquittal,  and  diat  Phintiff  be  at  Li* 
berty  to  withdraw  his  Replication,  on  Payment  of  Cofts  of  that  Ro* 
plication,  and.  reply  dg  n§v§.  Drapti^  for  Defendant ;  PaoU  for 
PUintiff. 


Lamb  and  his  Wiicagamji  Goodenough^  Clerk^  Exe« 
cuton     Eaftcr  21  Geo.  2. 

Jf  R.  as  Defendant's  Attorney,  had,  eleven  Years  ago^  without 
"^^  •  Defendant's  Order  or  Privity,  fraudulendy  pleaded  two  Judg-i 
tnents,  one  on  Bond  to  himfeif,  the  other>on  Bond  to  a  PerfoH 
to  whom  he  was  Executor,  after  he  knew  them  iatisfied,  faavii^ 
himfeif  received  the  Money.  On  Defendant's  Motion  a  Rule 
was  made  for  Plaintiff  to  (hew  Caufe  why  thefe  Judgments  (hould 
not  be  ftruck  out  of  the  Plea,  on  Payment  of  Cofts,  and  J.  R. 
was  ordered  to  anfwer  the  Matters  in  the  Affidavits.  On  hear- 
ing all  Parties,  Rule  was  piade  by  Confent,  That  A  R.  fbaM 
pay  PlaintiiPs  Cofts  at  initio  i  and  thereupon  Plaintiff  (hould 
difcontinue ;  and  that  J.  R.  ihoold  pay  Co&s  of  the  AppIicadoA 
to  Plaintiff^  and  Defendant,  and  that  no  A£don  be  brought  by 
Defendant  againft  J.  R.  for  any  thing  relating  to  this  Caufe. 
Prime  and  Beifiild  for  Plaintiffs  Silnner  for  jf.  R.  PhU  fe  De* 
fendaiit. 


Alderfon 
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Alderfon  againjl  Dodding.    Mich.  22  Geo.  2. 

RULE  to  ihew  Caufe  why  Defendant  (hould  not  plead  Not 
guilty,  and  a  Tender,  difchargcd.  As  thfe  Pleas  ire  contra- 
di£lory,  the  former  denies,  the  latter  admits.  Prime  for  PlaintiflF} 
Bootle  for  Defendant. 


Roberts,  Adminiftrator,  againjl  Hughes.     Eafter  22 

Geo.  2. 

DEFENDANT  demnrred  to  an  infufficient  Declaration  of 
Hilary  laft  ;  Plaintiff  thereupon,  by  Virtue  of  a  Judge's  Or- 
der, amended  his  Declaration,  on  Payment  of  Cofts  ;  and  this  Term 
gave  a  new  Rule  to  plead.  Defendant  moved  for  Leave  to  plead 
a  Tender  as  of  laft  Term,  or  that  Plaintiff  might  make  bis  Declam* 
tion  of  this  Term.  Rule  to  (hew  Caufe  made  s^folute.  Skinmr  for 
Defendant  i  Z)ri7//r  for  Plaintifl^. 

Mercfield  againjl  Hulls.     Trinity  24  Geo.  2, 

RULE  made  ab(alate  to  plead  Non  efi  faSfum^  and  Duref^ 
Thelb  Pleas  are  not  contradldory  \  one  is  a  General,  the  other 
a  Special  IsTqu  eftfaHum.  Eyre  for  Defendant  5  Agar  for  Plaintiff. 

Lacy  and  Garrick  againjl  Barry,  in  Covenant.  Mich. 

24  Geo.  2. 

BREACH  affigned  for  afiing  at  Orutnt-Gardtn  Theatre, 
contrary  to  Articles,  llule  abfolute  for  Leave  to  plead  doubly, 
viz.  Firft,  That  Platntiflfs  do  not  aft  under  Letters  Patent,  or  Li- 
cence from  Lord  Chamberlain  \  and  fecondly,  That  Defehdant  ii 
not  qualified  to  a£l  under  fuch  Letters  Patent  or  Licence.  Unlefs 
prima  fatii  the  Pleas  appear  to  b^  frivolous,  the  Coutt,  on  Motion, 
Will  not  confider  whether  thejr  are  material  or  not.  PlaintifB  may 
deihur.    proper  for  Ddendant  \  ff^lles  and  P^ole  for  Plaintiffs. 

A  a  4     ^  Herbert 
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Herbert  againji  Flower  and  others,  in  Trover.  Trin. 
24  &  25  Geo.  2. 

RULE  to  (hew  Caufe  why  Defendant  {hould  not  plead  douU/, 
Not  guilty,  and  that  Plaintiff  became  a  Bankrupt,  and  his 
Effefis  were  affigned,  difcharged.  Thcfe  Pleas  are  not  both  necef- 
fary  for  the  Defence,  they  amount  to  an  Inverfion  of  the  Aftion,  and 
pleading  Property  in  Defendant.  The  latter  may  be  given  in  Evi- 
dence on  the  former;  on  Non  AJfumpfit  every  Thing  may  be  given 
in  Evidence  but  a  general  Releafe.  Bootle  for  Defendant  5  Prim€ 
for  Plaintiff. 

Whaley  againfi  Harrifon  and  others.     Mich.  25 

Geo.  2, 

^ 

TH  E  Declscration  was  delivered  laft  Vacation,  with  an  Impar* 
lance  till  the  firft  Return  of  this  Term  j  Defendants,  within 
the  firft  four  Days  of  this  Term,  moved,  and  had  ^^ule  to  (hew 
Caufe  why  they  (hould  not  plead  three  Pleas,  {vi%.)  Non  AJfumpJit^ 
a  Set-off,  and  a  Tender  as  of  laft  Term.  PlaintifPs  Counfel  ob- 
jedlcd  to  the  laft  Plea,  That  Defendant  had  taken  out  a  Judge's 
Summons  for  Time  to  plead,  which  (though  no  Order  was  made 
thereon)  (hews  that  they  have  not  been  touts  Temps  priJI.  But  pir 
Cur* :  The  Motion  was  made  in  Time.  A  Tender  is  no  dilatory 
plea.  The  Rule  made  abfolute.  Jgar  for  Defendants  j  Prime  for 
PUintiff. 

Bownas  againji  Wilcock,  Widow. 

TRESPASS  brought  by  Tenant  againft  Landlady  (who 
had  diftraincd  for  Rent)  for  breaking  and  entering  Plain- 
tifPs  Clofc  and  Shop,  and  taking  and  carrying  away  his  Farrier's 
Tools  and  Goods.  The  Declaration  contained  five  Counts  (fol. 
73.)  Motion  by  Defendant  to  reduce  the  five  Counts  into  one. 
Rule  to  fliew  Caufe.  On  Plaintiff^s .  Part  an  Affidavit  was  pro- 
duced, proving  fix  different  diftin£l  Trefpaffes;  but  the  Court 
did  not  confider  tbefe  as  fimilar  to  Counts  in  AJfumpfiu  The 
4  Trefpaffes 
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Trefpafles  on  Jiflferent  Days  may  be  laid  in  one  Count  for  breaking 
and  entering  the  Houfe  and  Shop,  on  fuch  a  Day,  C^r.  with  a  Conti* 
nuando\  and  another  Count  may  be  added  for  taking  away  the 
Goods,  Iffc.  without  laying  the  Taking  to  be  out  of  the  Houfe  and 
Shop.  The  Declaration  ordered'  to  be  reduced  into  two  Counts* 
Pcik  for  Defendant  \  Prime  and  IVilles  for  PlaintiE 


Jackfon  againjl  Warwick  and  others,  in  Replevin, 
Trinity  25  &  26  Geo.  2. 

RULE  made  abfolute,  giving  Plaintiflf  Leave  to  withdraw  hw 
Plea  in  Bar  to  Defendant's  Avowry,  and  to  plead  doubly,  w«, 
the  fame  Plea,  with  another  Plea  added,  on  Payment  of  Cofls.  In 
the  Courfe  of  this  Motion  it  was  faid,  that  the  frequent  Applications 
made  to  the  Court  to  plead  Nw  AJfumffit^  and  Non  AJfumpJit  infra 
fix  JnndSy  were  imnecc;^ary ;  becfiufe  the  latter  Plea  Angly  would 
anfwer  all  Purpofes,  without  the  former;  but  this  is  a  Miftake. 
Under  the  former  Plea,  Coverture,  a  Releafe,  a  Set-ofF,  may  be 
given  in  Evidence,,  which  under  the  latter  cannot  be  done.  P^ 
for  Plaintiff  J  fTtUes  for  Defendants, 


Pay  agatnji  Dcarfley.     Eafter  26  Geo.  2, 

TH  E  Declaration  (fol.  1 7. )  in  a  Country  Caufe,  vbs  delivered 
8th  February  laft,  between  eight  and  nine  in  the  Evening, 
to  Defendant's  Agent,  who  had  not  Time  to  fend  a  Copy  by  that 
Poft  to  his  Client.  16th  February  Defendant  pleaded  a  Tender  of 
Money,  which  PlaintifPs  Agent  infifting  to  be  irregular,  as  not 
pleaded  in  Time,  Summons  was  taken  out;  whereupon  Lord  Chief 
Juftice  ordered  Proceedings  to  be  flayed  till  fecond  Day  of  this 
Term  ;  when  Po9le  for  Defendant  moved  to  plead  a  Tender,  and  a 
Rule  was  made  to  £hew  Caufe.  Now  Wllles  for  Plaintiff  came  to 
{hew  Caufe,  and  infifted.  That  where  a  Declaration  is  delivered  four 
Days  before  the  End  of  a  Term,  on  Procefs  returnable  the  firft  or 
fecond  Return  of  that  Term,  (in  which  Cafe  Defendant  \s  not  in- 
titled  to  an  Imparlance)  if  Defendant  would  plead  a  Tender,  he 
mud  do  it  within  four  Days  after  Declaration  delivered,  the  fame 
Time  be  has  to  plead  in  Abatement.    The  Court  did  not  eftablifh 

this 
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this  D6£lrinc;  but  held,  that  whatever  the  ftria  Rule*  of  PraSice 
may  be,  yet  they  may  and  ought  to  be  difpenfcd  Widi  on  particular 
Circumftanccs.  The  Delivery  of  this  Declaration  at  the  laft  Minute 
looks  like  a  Trick,  to  deprive  Defendant  of  the  Benefit  of  his  Plea, 
vhich  is  not  confidered  as  dilatory ;  it  is  ifliiable,  and  thb  Money 
pleaded  to  be  tendered  is  brought  into  Court  with  it.  Rule  adifolute, 
giving  Defendant  Leave  to  plead  a  Tender* 

Pitfield  agairifi  Morcy.    Trinity  26  &  27  Geo,  2. 

RULE  abfolute  to  plead  a  Tender  of  Money  to  die  firft  Cottn^ 
and  Nim  Affumf^  to  the  Reftdue,  as  of  the  laft  Term ;  th4 
Dfcclaratioa  hot  being  ddif  cred  till  the  Day  before  the  Eflbign  Jivf 
of  this  Temij  Defendant's  Agent  coutd  not  get  Inftruftions  feoiii 
fte  Country  in  Time,  thoiigh  he  might  have  hstA  all  AnTwer,  and  ap« 
^ied  i  Day  or  two  foonen  A  Tender  is  a  f&  Plea.  JVynm  far 
Defendant  \  Drapir  fenrFlaintiff* 

Browne  againft  James,  in  Replevin. 

RULE  made,  giving  Defendant  Leave  to  withdraw  his  former 
Avowries,  lie.  and  plead  the  (artie  again,  with  two  oAer  Pleas 
.  added,  on  Pajrment  of  Cods,  (after  Ifiues  joined  twelve  Months 
igo)  Plaintiff  to  be  at  Liberty  to  plead  in  Bar  di  nnra,  and  to  prdcasl 
to  Trial  next  Affiles.    PaoU  for  Defendaht  ^  Wi^n  for  Phifatift: 


Halton  againft  Holme,  one,  6cc. 

RU  L  E  to  fliew  Caufe  why  Defihdant  fhould  not  have  Leave  to 
withdraw  his  Plea,  pay  50  /•  into  Court,  and  plead  die  Gene- 
ral IlTue,  made  abfolute ;  Defendant  doing  fo  within  a  Week,  and 
taking  fliort  NcJtice  of  Trial  for  Viext  A^ics.  Poak  for  Defendants 
IF7/fri  for  Plaintiff. 


Ben 


^11  againft  Crofsthwaite,  in  Trefpafs.     Mich,  27 

Geo.  2. 

INterlocutory  Judgment  regularly  figned  for  Want  of  a  Plea.  Rule 
to  tliit^  Caufe  why  Ihould  ndt  be  fet  afide  oh  Payment  of  Cofts, 
and  pleading  an  ifliiable  Piea.  On  (hawing  Cauft,  JVilles  for  Plain- 
tiflF  urged,  that  the  Adion  was  laid  in  Cumberland^  where  the  Affizes 
are  held  but  once  a  Tear,  and  PlaintiflFhad  been  delayed  of  a  Trial*; 
and  that  tf  the  Court  did  (et  afide  a  regular  JudgiMent,  they  wouM 
confine  Defendant  to  plead  the  General  Iflue.  But  it  appearing  that 
the  Difpute  was  Matter  of  Title,  and  that  the  Plea,  through  Acci- 
dent,  was  not  fettled  in  Time,  the  Rule  was  made  abfolute.  PooU 
fi>r  Defendant, 


Mich.   28  Geo.  2. 

MO TI  ON  in  A£Hon  on  the  Cafe  to  plead  Non  ajfumpfit  and 
Infancy  denied,  becaufe  die  latter  Pita  is  ufelefs  ;  Infancy 
may  be  given  in  Eridehce  on  the  General  Ifliie :  In  Debt  on  Bond 
or  other  Dfced  Mil  tfi  faSfkm  and  Infancy  have  be^n  allowed  to  b^ 
t)leaded,  becaule  though  the  floft^  ^^*  ^^J  tie  Defendant's  Deed  } 
yet  If  he  was  under  Age  at  tfie  Time  of  its  Execution  he  is  not 
bound  by  it. 


Fox  Executor  agdlhji  Mtien,  in  Debt  dn  Bond. 

MOTION  by  Drapti-  for  Defendant  for  Lfcave  to  plead 
doubly  (viz.)  Non  eft  fuStum^  and  SohAt  foft  diem^  denied  as 
never  yet  granted. 


Mathews  againji  Statham   Executor.      Hilary  2& 

Geo.  2. 

RULE  abfolute  for  Leave  to  plead  three  Pleas  (viz,)  Non 
ajjumpfit  by  the  Teftator,  a  General  fUm  admnijiravit^  and 
a  Special  jp^irr  admmifiraviti  it  may  be  dangerous  and  inconvenient 

to 


3^4  Ipieaninstf^  &c^ 

to  rely  on  the  third  Plea  without  the  Aid  of  the  fecond ;  No  Affidavit 
to  verify  the  PUne  adminijlravit  has  been  required  of  late.  P^ 
for  Defendant;  ^««^  for  Plaintiff. 


Milner  againjl  Wilfon,  in  Trcfpafs  Aflault  and  Bat-^ 
tcry,     Trin.  28  Geo.  2^ 

RULE  made  abfolute  to  plead  Not  guilty,  and  a  Licence ;  a 
Licence  to  beat  a  Man  is  very  extraordinary,  but  Leave  to 
plead  thefe  Pleas  has  been  granted  in  other  Cafes.  Pp^  for  Defen<* 
danti  ^/i^j  for  Plaintiff* 

Whitby  againji  Chapman,  in  Replevin.     Mich.  29 

Geo.  2. 

RU  L  E  to  fhew  Caufe  why  Defendant  (hould  not  rejdy  feveral 
Matters  to  a  Plea  in  Bar  to  an  Avowry  difcharged*  No  In- 
ftance  can  be  (hewn  of  feveral  Matters  replied  fince  Statute  4  j^ 
Jnn.  feveral  Matters  may  with  Leave  of  the  Court  be  pleaded  to  a 
Declaration  in  a  common  Cafe ;  and  in  Trelpafi  to  a  new  Affign- 
ment,  that  being  in  the  Nature  of  a  New  Declaration ;  and  alfo  in 
Replevin  in  Bar  to  an  Avowry  or  Cognizance,  fetting  out  the  Right 
to  feize  or  diftrain,  which  is  to  be  controverted  ;  but  though  the 
Words  of  the  Statute  are  to  plead  as  many  Matters,  i^e.  and  Repli- 
cations, Rejoinders,  (sTr.  are  properly  Pleadings  \  yet  the  Courts  of 
Weftminjitr  have  never  carried  their  Leave  further  than  as  before^ 
mentioned.  Draper  for  Plaintiff;  he  quoted  Poltre  againft  Se^  in 
B.  R.  Hil.  17  Geo.  2.  where  the  Court  refufed  Leave  to  reply 
doubly  to  a  Plea  of  Tender,    Prime  for  Defendant. 

Stibbard  againji  Glover  in  Replevin.  Eaftcr  29  Geo.  2. 

RULE  abfolute  to  plead  three  feveral  Matters,  viz.  Firft,  NIm 
eepit%  Secondly,  That  the  Cattle  were  the  Property  of  another 
Perfon,  not  of  the  Plaintiff ;  and  Thirdly,  Liberwn  Tenementum* 
Prime  for  Defendant  i  Martyn  for  Plaintiff. 

•Newman 
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Newman  againjl  Leech,  Exccuton 

RULE  made  abfolutc^  giving  Defendant  Leave  to  plead  doublf, 
v/z.  Ne  finquis  Executor,  and  Plem  admintftravit^  (no  Caufe 
fliewn  by  Plaintiff  to  the  contrary.)    Peole  for  Defendant. 

Simpfon  againji  Neale,  Efq.     Trin.  30  &  31  Geo.  2. 

TO  a  Plea  in  Bar  of  a  former  Judgment  recovered  for  the  fame 
Debt  now  fued  for,  which  Plea  was  figned  by  a  Serjeant  at 
Law,  Plaintiff  delivered  a  Replication  of  Nul  tUl  Rjcord  not  figned 
by  a  Serjeant.  Whenever  the  Plea  is  figned  by  a  Serjeant,  the  Re- 
plication muff  be  likewife  figned.  Rule  abfolute  to  fet  afide  the  Re- 
plication. In  this  Court  all  Pleas  muft  be  figned  by  a  Serjeant,  ex- 
cept Non  Affumpfit^  Non  CuU  Compiruit  adDiemy  Son  ajfauh  dimefne^ 
Plene  admniftravity  RUns  per  Difcent^  Nul  tid  Record^  Per  AUnas^ 
Solvit  ad  Diemy  Ne  unques  Executor,  Ne  unques  Adminiftrator,  /v« 
fra  Etafemy  Non  ejl  Fa£iumy  Nildebety  Payment  of  Reiit  in  Cove« 
nant,  £^r.    fyilfon  for  Defendant  \  Prime  for  Plaintiff. 

Lookup^  Efq;  againji  Frederick,  Bart.  HiL  3 1  Geo.  a. 

RU  L  E  to  fhew  Caufe  why  Defendant  (hould  not  have  Leave  to 
plead  (everal  Matters  difcharged,  the  Adion  being  brought 
on  a  Penal  Statute  9  ^.  Ann.  (for  Money  won  at  Play)  is  not 
within  the  Statute  4  ^.  Ann.  for  the  Amendment  of  the  Law.  JViU 
fin  for  Plaintiff;  Davj  for  Defendant. 

Thomas  againji  Eamonibn  in  Replevin.    Eafter  31 

Geo.  2. 

RULE  abfolute  to  plead  Non  cepit^  and  to  avow  the  taking. 
Like«not  Guilty,  and  a  Juftification  ia  Trefpafs.    Davj  for 
Defendant ;  Hayward  for  Plaintiff. 


Spooner 
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Spooner  againji  Hall.     Trinity  31  Geo.  i* 

SPECIAL  A£Uon  on  the  Cafe  founded  on  Agreement  to  4o  ft 
Thing  or  pay  three  Guineas.  Rule  abfolute  to  plead  Ubu  ^ 
fumpjitj  a  Tender,  and  a  Set-^ffl  If  any  of  the  Pleas  improper.  Plains 
tiff  may  demur.     Prime  for  Defendant ;  Hetuitt  for  Plaintiff. 


Gcrring  again/i  Manning  in  Trefpafs.     Trinity  32  & 

33  Geo.  2. 

RULE  abfolute  giving  Defendant  Leave  to  plead  not  GiiiltjS 
and  a  Tender  of  Amends.  This  very  different  from  Nu 
affumpjity  (in  Cafe  on  Promife)  and  ^  Tender  of  Money,  f^dt  «»• 
tea^  AUUrton  againft  Doddlngy  ACeb.  22  Gi§.  2.  is  rflifprinted.  The 
Adion  there  was  Cafe  on  Promife,  the  Pleaa  denied  to  be  pleaded 
were  Non  ajfumpfit^  and  a  Tender  of  Money.  Hiwitt  for  De* 
fendant ;  ffans  for  Plaintiff. 


i&r(fbnerfif- 

WagftafFe  againji  Darby.     Mich.  6  Geo.  2. 

A  Motion  was  made  to  diicharge  a  Prifoner  in  the  Fleets  detain^ 
ed  by  a  Capias  utlagat\  (Plaintiff  being  dead.)  Upon  Affi- 
davit of  the  Death  of  Plaintiff,  and  fearching  the  proper  Offices  at 
DoHon  Commons^  and  finding  no  Adminiftration  granted,  or  Will 
proved,  a  Riile  was  made  to  0iew  Cauf<^  which  was  afterwards  made 
abfolute. 


Poulter 
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Poulter  ^gainji  Greenwood.    . 

UPON  a  P«nt  refervcd  by  Lord  Chief  Jufticc  at  Niftprius^  in 
an  A£Hen  brought  againft  the  Sheriff  of  Lancafinrt  for  aa 
Efcape,  it  was  held  per  Qur^^  that  an  Affigncnent  of  Prifoners  by  an 
Under-SheriflF  to  the  fucceeding  High-SheriiF  (though  not  by  Inden«, 
tare)  is  a  good  Affignment. 


Beech  againjl  Paxton,  Widow*     Eafter  6  Geo-  ^. 

DEfendant,  who  had  petitioned  to  be  difcharged  purfuant  to  the 
Lords  A£t,  was  ordered  to  remain  in  the  Cuftody  of  the 
Warden  of  the  Fleet  Prifon  upon  PlaintifPs  giving  a  Note  to  pay 
her  2i.  4^.  per  Week  every  Monday.  Plaintiff  once  made  Deikult 
of  Payment  on  the  Day,  and  Defendant  applied  to  the  Court  to  be 
difcharged ;  but  it  appearing  that  the  Money  was  tendered  to  De* 
fendant  the  Day  following,  Defendant  was  remanded  to  Prifon. 


Wheatley  againft  Parker.     Trinity  6  &  7  Geo.  2. 

DEfendant,  a  ^uaker^  brought  up  to  Court  to  be  difcharged  upon 
the  Lords  A£l  j  but  refufing  to  uke  the  Oath  by  the  A<9  re- 
quired, was  remanded  to  Prifon.  Note  1  This  altered  fincc  by  AS 
of  Parliament. 


Baker  againft  Holmer. 

DEfendant  petitioned  upon  the  Lords  A&^  and  it  appeared  that 
he  was  charged  in  Execution  for  103/.  10 s.  Debt,  befides 
Cods.  It  was  alledged  by  the  Petition  that  42/.  51.  Part  of  cbe 
Debt,  was  paid.    Court  denied  to  make  any  Order. 

Greenfil 
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Grccnfal  agamji  Cooper. 

APrironer,  charged  in  Execution  in  the  MarJhaPs  Qurij  peti- 
tioned that  Court  to  be  difcharged  upon  the  Lords  A&^  and 
was  detained  there  upon  PlaintifPs  undertaking  to  pay  his  2s.  ^i 
per  WeeL  Defendant  aftervirards  removed  himfelf  by  Habeas  Cer-^ 
fus  to  the  Fleets  and  moved  to  be  difcharged  for  Non-payment  of  the 
2x.  4^«  per  Week.  Court  made  a  Rule  to  (hew  Caufe ;  but  after- 
wards, upon  hearing  Counfel  on  both  Sides,  the  Rule  was  difcharg- 
ed. Court  being  of  Opinion  that  Defendant  had  loft  the  Benefit  of 
the  Ad  by  removing  himfelf,  and  could  only  petition  and  be  dif- 
charged by  that  Court  out  of  which  the  Execution  iflued,  DarnaO 
for  Defendant  -,  Bajnes  for  PlaintiflFl 


Palmby  againji  Mafters. 

DEfendant,  a  Bankrupt,  was  rendered  in  Difcharge  of  his  Bail 
after  Judgment,  and  now  moved  to  be  difcharged  purfuant  to 
the  Bankrupt  Aft.  Plaintiff  objcfted  that  the  Words  of  the  AS 
extend  only  to  Perfons  charged  in  Execution,  or  by  Virtue  of  Judg- 
ments; The  Judgment  appeared  to  be  for  a  Debt  due  before  the 
Bankruptcy,  and  was  entered  in  Hilary  Term  laft ;  the  Render  was 
in  the  Beginning  of  Aprils  and  the  Bankrupt's  Certificate  was  con- 
firmed the  1 8th  oi  April.  Chappie  for  Defendant  urged,  that  the 
Words  of  the  h&.  extend  to  Bankrupts  detained  in  Cuftody  for  Debts 
due  before  they  became  Bankrupts,  which  Debts  are  difcharged  by 
the  A£t,  let  them  be  detained  how  they  will,  in  Execution  or  other- 
wife^  they  are  to  be  difcharged.  Court,  after  taking  Time  to  con-- 
fider^  ordered  Defendant  to  be  difcharged. 


Peachey  againji  Bowes,  Spirifter. 

DEfendant  being  a  Prifoner  in  the  Fleet  at  PlaintifPs  Suit, brought 
a  Writ  of  Error,  and  thereupon  Judgment  was  reverfed,  and 
a  Superfedeas  ifiued  to  difcharge  her  out  of  Cuftody  $  but  before  flie 
could  get  the  Superfedeas  allowed^  PlaintiiF  charged  her  with  a  new 

Declaration  i 


l)cclal-ation ;  whereupon  fhe  moved  to  be  difcharged ;  And  the 
Court,  upon  hearing  Counfel  on  both  Sides,  were  of  Opinion,  that 
Defendant  being  detained  a  Prifoner  at  PlaintifPs  Suit  only,  and  not 
at  any  other  Perfon's,  could  not  be  regularly  charged  with  the  fecond 
Declaration  after  the  Rcverfal  of  the  firft  Judgment,  whereon  De- 
fendant had  been  wrongfully  detained,  and  therefore  ordered  De- 
fendant to  be  difchal-ged,  notwithftanding  the  fecond  Declaration^ 
Comyns  for  Defendant  j  Eyn  for  Plaintiff! 

Shaw,  Bart,  agatnji  Gimbert.     Mich.  7  Geo.  2. 

DEfendant,  an  infolvent  Prifoner,  moved  to  be  difcharged  for 
PlaintiflPs  not  paying  the  Weekly  Allowance  of  2x.  4^/.  ac- 
cording to  the  Aft  of  Parliament.  Plaintiff"  ought  to  have  paid  the 
Money  on  Tuefdayy  and  negleftcdit;  but  on  Friday  following  his 
Agent  tendered  the  Money  to  Defendant,  who  refufed  to  accept  it. 
Per  Cur'r  No  wilful  Default  appears  in  the  Plaintiff's  let  Defen- 
dant be  remanded. 

Robins  dgatnfi  Wigley. 

THE  Defendant  being  a  Prifoner  in  the  Fleet  was  brought  to 
the  Bar  by  Habeas  C^rpus^  \h  order  to  be  charged  in  Exe- 
cution at  Plaintiff^s  Suit.  Baynes  for  Defendant  objeSed,  that 
Plaintiff  not  having  charged  Defendant  in  Execution  within  two 
Terms  after  Judgment  obtained,  was  now  too  late.  Defendant  being 
intitled  to  a  Superfedeas ;  and  fo  the  Court  held,  and  the  Prifoner  was 
remanded.    (Mter  pfflea.)    Plaintiff"  may  proceed  at  his  Peril. 

Baker  againft  Holmcr. 

DEfendant,  who  was  charged  in  Execution  at  the  Plaintiff^^s  Suit 
for  103/.  101.  Debt,  befides  Cofts,  made  an  Affidavit  tha< 
42  il  51.  Part  of  the  Debt,  was  paid|  and  thereapon  Hawkins 
moved  that  Plaintiff' might  endorfe  upon  the  Habeas  Corpus  by  Virtue 
whereof  the  Defendant  was  charged  in  Execution,  the  Sum  remain- 
ing due,  in  order  that  upon  Plaintiff*s  own  (hewing  the  Sum  might 
appear  to  be  under  I  CO  A  whereby  Defendant  would  be  enabled  to 

B  b  take 
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take  the  Benefit  of  the  Lords  A€t.  The  Court  made  a  Rule  to 
ihew  Caufe,  which  was  afterwards  made  abfolute  upon  hearing  &/- 
fslJ  for  Plaintiff. 

Note;  Plaintiff  afterwards  indorfed  103/.  ioj.  upon  the  Habeas 
Corpus  as  his  Debt ;  and  the  Court,  upon  a  fubfequent  Application, 
refufed  to  enter  farther  into  the  Conflderation  of  what  was  really 
due* 


Toms  againjl  Hammond. 

DEfendant  moved  to  be  difcharged  upon  the  KBt  of  Parliament 
as  a  Domeftick  or  menial  Servant!  (which  were  the  Words  of 
his  Affidavit)  of  Baron  Hopman^  Envoy  from  the  Duke  of  MeckUn-^ 
hurghy  and  obtained  a  Rule  N!/!.  Plaintiff  (hewed  for  Caufe,  that 
Defendant  had  an  Annuity  of  200/.  a  Year,  and  that  he  was  a  Juf- 
tice  of  Peace  for  Aftddlefex ;  fo  that  it  was  not  likely  he  could  aS  as 
the  Envoy's  Domeflick  Servant,  and  infifled  that  the  Words  of  the 
Envoy's  Certificate  produced  by  Defendant  were  Menial  Servant 
only,  which  is  not  within  the  A^  the  Words  of  the  Ad  being  Do* 
mejl'tck  Servant.  Per  Cur*:  The  Word  Menial  is  not  explained  by 
our  Law,  Domejllck  Servant  are  the  Words  of  the  Ad,  and  it  doth 
not  appear  that  Defendant  was  fuch.  A  menial  Servant  may  be  em- 
ployed out  of  the  Houfe  or  Houfhold  Affairs,  a  Domeflick  in  or  about 
the  Houfe  only.  A  Perfon  hired  as  a  Clerk  is  no  Domeflick  Ser- 
vant. Defendant  did  not  appear  to  have  received  any  Wages,  Let 
the  Rule  be  difcharged. 


Luker  againft  WalKs,  Widow,     Ea/ler  7  Geo.  2. 

TH  E  Defendant  being  an  infolvent  Debtor  was  brought  into 
Court  a  fecond  Time,  and  Plaintiff  being  dead,  his  Executor 
appeared,  and  prayed  further  Time  to  inquire  into  the  Truth  of  De- 
fendant's Difcovcry  of  her  EfFeSs ;  but  the  Court  refufed  to  enlarge 
the  Time,  which  is  limited  by  A£t  of  Parliament,  and  difcharged  tbd 
Prifoner« 


War- 
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Warringtoii  againft  Elliott. 

PLainti  fPs  Attorney  appeared  and  oflered  to  iign  a  Note  for  2x.  4^. 
per  Week,  to  be  allowed  Defendant  in  order  to  continue  him 
in  Prifon  in  Execution  at  the  PlaintiiPs  Suit ;  but  the  Court  dis- 
charged the  Defendant  for  want  of  Plaintiffs  (igning  fuch  Note,  tb« 
Signing  of  the  Attorney  not  being  fufficient. 

Caftle,  and  Wife,  agaitifi  Whitaker.     trinity  7  &  8 

Geo.  2. 

/^IRDLER  moved  for  die  Defendartt  to  flicw  Caufe  why  it  Ihould 
^^  not  be  referred  to  th«  Prothonotary,  to  examine  what  was  due 
for  the  Plaintiffs  Debt,  in  order  that  Defendant  might  have  the  Be- 
nefit of  the  Lords  Ad,  upon  an  Affidavit  that  21/.  only  remained 
due,  though  Defendant  was  charged  in  Execution  for  upwards  of 
looV.  Court  rtfufed  that  Rute,  but  made  a  Rule  to  (hew  Caufe  why, 
upon  Payment  of  the  21 1.  and  Cofts  to  be  taxed,  Defendant  fhould 
abt  be  difcharged* 


Swain  agathjl  Girdler>  Serjeant  at  Law* 

Defendant  was  fued  by  Bill ;  to  which  he  demurred,  infifting 
that  he  ought  to  be  fued  by  Original,  and  upon  arguing  the 
Demurrer,  a  Cafe  was  quoted,  Bahr  againft  SwtndaU  in  this  Court^ 
Micb.  10  G.  koU.  360.  that  wis  ah  A£lion  brought  againft  a  Pro- 
tiionotary's  Clerk  by  Original.  He  pleaded  that  he  ought  to  be 
fued  by  Bill )  to  which  PlaintiiF  demurred,  and  the  Court  gave  Judg« 
ment  that  the  Defendant  fhould  anfwer  over.  Ptr  Cur':  This  Cafe 
'is  in  Point ;  Serjeants,  Prothonotaries  Clerks,  and  all  others  not 
obliged  to  Attendance  in  Courts  are  upon  the  fame  Foot.  Judg- 
ment qwd  Bilk  caffitur.  Kjr$  for  Plaintiff ;  Hawiins  for  Defen-* 
dant« 


B  b  a  Cooper, 
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Cooper,   and   nine  others,   againjt  Levi.     Mich^  8 

Geo.  2. 

DEFENDANT  was  committed  to  the  Fleet  by  the  Commif- 
(loners  of  Bankrupt  for  not  anfwering  Interrogatories  in  the 
long  Vacation^  when  nq  Judge  was  in  Town^  and  was  then  charged 
wiih  Declarations  at  the  3uit  of  Teveral  Plaintiffs,  without  Leave  ob- 
tained from  any  of  the  Judges  of  the  Court.  Defendant  applied  to 
fet  afide  the  Proceedings  on  the  Day  before  the  Writs  of  Inquiry 
were  to  be  executed,  and  not  before,  and  obtained  a  Rule  to  fliew 
Caufe,  which  was  afterwards  dtfcbarged  on  hearing  Counfcl  on  both 
Sides.  The  Court  did  not  determine  upo;i  the  Regularity  of  the 
Charge  ;  but  held  that  Defendant  came  too  late  to  move  after  Judg- 
ment. Eyre^  Baynes^  and  UrUn  for  Plaintiffs  \  Cha^  and  Skinner 
for  Defendant* 


Jenner  again/i  Swan.     Hilary  8  Gea  2. 

nER  Cur*:  All  Objeftions,  as  to  the  Infufficiency  of  a  PrifoncPs 
•*  Schedule  of  his  EfFeds  in  Point  of  Form,  are  to  be  made  upon 
the  firft  Attendance :  The  fecond  Time  the  Prifoner  is  brought  up, 
the  PlainjtfF  mufl:  be  prepared  to  ^Ifify  the  Account  given  by  De- 
fendant of  his  EfFefis,  if  he  can ;  he  will  then  be  too  late  to  obje<St  to 
the  Schedule  in  Point  of  Form. 


Sir  William  Strickland  agatnft  Hodgfon. 

^HJPPLB  moved  to  flay  Proceedings  upon  a  Declaration  deli- 
^  vered  againft  Defendant,  a  Prifoaer  in  the  County  Gaol  for 
Northumbirlandy  the  Declaration  not  having  been  entered  in  the  Pro^ 
fhonoUry's  Office  before  it  was  delivered.  The  Motion  was  op- 
pofed  by  Serjeant  Efre%  and  upon  looking  into  tbe  Rule  of  Comt 
made  foon  after  the  Statute  of  4  {sT  5  ^.  3,  for  cftablifhing  the 
Pradlice  touching  the  Delivery  of  Declarations  to  Prifoners  in 
Country  Gaols,  the  Court  were  of  Opinion  that  it  is  fuflScient  to 
enter  the  Declaration  any  Time  before  giving  a  Rule  to  plead,  and 
therefore  no  Rule  was  made. 
^  Tidmas 
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Tidmas  againjl  Prodlcr.     Trin.  8  &  9  Geo.  2. 

DEfendant,  an  Infolvcnt  Debtor,  petftioiicd  to  be  difcharged  for 
Non-payment  of  the  Weekly  Allowance  of  2j.  4^  but  it  ap- 
pearing that  Plaintiff  was  dead  before  any  Default  made  in  Payment, 
the  Court  made  no  Rule.  This  Is  a  Cafe  unprovided  for  by  Aft  of 
parliament. 


Tidmas  againji  Profter.     Mich,  9  Geo*  2. 

COURT  made  a  Rule  for  PlaintifPs  Executor  to  (hew  Caufe 
why  Defendant,  an  Infolvent  Debtor,  fliould  not  be  difcharged 
for  Non-payment  of  the  Weekly  Allowance  of  2  J.  4^.  and  upon  an 
Affidavit  of  Service,  no  Caufe  being  (hewn.  Defendant  was  ordered 
to  be  difcharged,  the  Words  of  the  hSt  of  Parliament  being  general. 

Fcatherftonehaugh,  and  Wife  Adminiftratrix  of  Brown, 
againji  Atkinfon. 

DEfendant  had  been  a  Prifoner  in  Wood-ftreit  Compter  in  1732. 
upon  mefne  Procefs  at  the  Suit  of  Browttj  PlaintifPs  Inteftate, 
and  being  at  that  Time  a  Serjeant  at  Mace,  the  Keeper  of  the  Comp- 
ter fuflFered  him  to  have  the  Liberty  of  the  Gate  (as  it  is  called)  that 
is,  to  have  his  Liberty  upon  Promifc  to  return  into  Cuftody  when- 
ever called  upon  by  the  Keeper ;  the  faid  Aftion  having  never  been 
difcharged  upon  the  Books  of  the  Compter,  and  Brown  in  his  Life- 
time having  obtained  Judgment,  Plamtiffs  revived  the  fame  by  Scire 
Faciasy  and  having  obtained  an  Award  of  Execution,  charged  De- 
fendant (dill  a  Prifoner  on  the  Books)  with  a  Capias  ad fatisfacieti'm 
dum^  as  a  Prifoner  in  Cuftody  of  the  Sheriffs  of  London  \  whereupon 
the  Keeper  of  the  Compter  endeavoured  to  pei'fuade  Defendant  to 
return  into  Cuftody  j  which  he  refufing,  the  Keeper  on  Sunday  No* 
vember  9.  retook  Defendant  at  George's  Cofice-houfe,  Temple-Bar^ 
without  any  Warrant,  and  Defendant  moved  againft  the  Keeper  to 
be  difcharged,  infifting  that  as  the  Efcape  was  voluntary,  the  Keeper 
could  not  reuke  him  i  and  alfo  infifting,  that  the  Debt  was  paid  to 
Brcwn  in  his  Life-time*   The  Keeper,  on  (hewing  Caufe,  could  not 

B  b  2  controvert 
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controvert  the  firft  Thing  infifted  on,  viz,  that  the  Efcape  was  va« 
luntary,  and  as  to  Payment  of  the  Debt,  that  was  out  of  his  Know- 
ledge ;  Brown^s  Aflion  never  was  difcharged  from  the  Books,  and 
Plaintiffs  were  not  Parties  to  this  Motion,  But  ther?  having  been 
a  former  Motion  thi$  Term  by  Defendant  to  be  difcharged,  the  Debt 
being  paid  ;  PlaintifFs  had  anfwered  that  Fad:,  and  (hewn  fufficient 
Caufe  to  keep  him  i|i  tuftody,  The  Efcape  qn  alj  Hands  being  ad- 
mitted to  be  voluntary,  Mr.  Juflice  Denton  and  Mr.  Juftic?  ForUfci^e 
were  of  Opinion,  that  the  Keeper  could  not  retake  Defendant,  and 
that  he  ought  to  difcharge  him.  Had  the  Efcape  been  real,  the 
Keeper  might  have  retaken  Defendant  upon  a  Sunday^  and  is  not  re- 
ftrained  by  the  Statute  29  Car.  2.  Mr.  Juftice  Reeve  was  of  the 
fame  Opinion  in  Point  of  Law,  but  thought  \X  too  Ynqch  for  tbe 
Court  to  relieve  Defendant,  who  appeared  to  have  aAed  (at  leaft 
very  diihonourably  with  regard  to  the  Keeper)  in  this  fummary  Way 
upon  Motion,  and  that  Defendant  fliould  be  put  to  his  A<^ion  or  an 
Audita  ^erela.  Defendant  was  ordered  to  be  difcharged.  Siinne^y 
Urliny  and  Wright  for  the  Keeper ;  Glyde^  Chappie^  and  Ejre  for  Qc-? 
fendantf 


Roberts  agamji  Hammond.     HiL  9  Geo.  2, 

DEFENDANT,  an  Infolyent  Debtor,  was  difcharged  on  die 
Lords  Ad.  PlaintifF  afterwards  brought  ai^  Aftion  of  Debt 
pn  the  Judgment,  and  Defendant  being  arretted  thereupon,  moved 
to  be  di(f:harged,  which  was  ordered  on  hearing  Counfel  on  boti^ 
Sides.  The  Perfon  after  being  onqe  difcharged  from  an  Execution 
by  Ad  of  Parliament,  is  to  be  free,  and  cannot  be  afterwards  re* 
taken  by  Execution  or  Adion  on  the  Ju<i|gmen^  ChafpU  for  P^- 
fend^ntj  ^n/A/ for  Plaintiff, 


Cain  againft  Molineux, 

DEFENDANT  moved  to  be  difcharged  out  of  Execution,  bc» 
in<^  Steward  of  the  Houfhold  to  Baron  Bouriy  a  Foreign  En^ 
Yoy,  and  obtained  a  {lule  to  fhew  Caufe,  which  was  afterwards  dif-? 
f  harged  on  hearing  Counfel  on  both  Sides,  it  appearing  that  Dct 
(c^dai^t  was  a  trader,  th^t  he  fcfidecl  at  hi$  pv^n  H9u(e  in  the  Old 
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Palace^TarJ  WeJImtnJier^  and  that  the  Envoy  was  at  Hanover  at  the 
Time  of  the  Arreft.  Eyre  for  Plaintiff  j  Chaff  k  and  Skinner  for 
Defendant. 


Defcrifay  againjl  O'Brien. 

DEFENDANT  being  arretted  at  PlaintifPs  Suit,  moved  upon 
the  A<Sl  of  Parh'ament  of  Queen  Anne  tx>  be  difch^rged  out  of 
Cuftody  upon  Affidavits  that  he  was  a  Courier  employed  in  the  Ser- 
vice of  Sir  Thomas  Geraldino^  Envoy  from  the  King  of  Spain^^  and 
(during  Recefs  from  Journies  wherein  he  was  frequently  emplojped 
by  the  Envoy)  did  eat  at  his  Houfe  among  his  other  Servants,  and 
was  paid  Wages  by  him.  It  was  infifted  for  Plaintiff,  Aat  Sir  Tho- 
mas Geraldino  was  not  a  publick  Minifter  within  the  Ad  of  Parlia- 
ment, but  only  an  Agent  for  the  Court  of  Spain^  to  treat  with  the 
South  Sea  Company :  That  admitting  him  to  be  a  public  Minifter, 
a  Courier  or  Meflengcr,  who  is  paid  for  each  Journey  according  to 
his  Dcfcrt,  and  not  a  certain  Sum  for  Wages  by  the  Year,  is  not  a 
Domeftick  Servant.  It  fully  appeared  by  Affidavits  produced  on 
Behalf  of  Plaintiff*,  that  Defendant  was  a  Trader,  and  confequently 
not  entitled  to  the  Benefit  of  the  A£k  of  Parliament.  The  Rule  to 
flbew  Caufe  why  Defendant  fhould  not  be  difcharged  out  of  Cuftody 
was  fet  afide.  TFard  againft  Purfellj  Mcb.  %  Geo.  2.  in  ^,  R.  was 
quoted.  Chappie^  Eyre^  and  Skinner  for  Defendant  j  •  Oznyw  and 
Wright  for  Plaintiff; 


Kirkc  againft  Burrowes.     Trinity  lo  Geo.  2. 

IrjEFENDANT  obtained  a  Superfedeas  for  Want  of  Profecu- 
A^  tion ;  but  before  he  was  difcharged  by  Virtue-thereof,  Plaintiff^ 
caufed  him  to  be  charged  in  Execution,  Defendant  was  ordered  to 
be  difcharged  with  Cofts,  confenting  to  bring  no  A£lion.  Eyre  for 
Defendant  y  Skinner  for  Plaintiff^. 


B  b  4  Hannot 
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Hannot  againji  Farettcs, 

^EFENDANT  being  brought  to  the  Bar  by  the  Warden  of 
'  the  Fleet  by  Virtue  of  a  Habea$  Corpus  adfatisfaciendum^  in 
order  to  be  charged  in  Execution  at  PlaintiiTs  Suit,  produced  the 
Allowance  of  a  Writ  of  Error ;  and  objefied,  th^t  as  fuch  Writ  was 
fealed  and  allowed,  he  ought  not  to  be  charged  \  but  Che  Court  iaid 
they  would  not  intermeddle,  Plaintiff  might  proceed  at  his  Peril}  and 
thereupon  Defendant  was  charged  in  Execution, 

'Rznnot  againji  Farettes.     Mich.  lo  Geo.  2. 

PLAINTIFF  caufed  Defendant,  a  Prifoner  in  the  Fleets  to  be 
charged  in  Execution  after  Writ  of  Error  fealed  and  allowed, 
but  before  Notice  thereof  to  PlaintilPs  Attorney.  The  Court  fct 
aflde  the  Commitment  in  Execution,  but  refufed  to  grant  an  At- 
tachment againft  Plaintiffs  Attorney,  becaufe,  though  the  Writ  of 
Error  be  a  Superfedeas  from  the  Allowance,  no  Contempt  is  incurred 
till  after  Notice  of  it.     ChuppU  for  Defendants  Eyre  for  Plaintiff* 


Wright,  Adminiftrator,  againji  KcrfwilK 

DEFENDANT  was  difcharged  out  of  Cuftody  by  Superfedeat 
on  entering  a  common  Appearance,  for  Want  of  Plaintiff^s 
proceeding  to  Judgment  within  three  Terms  after  Declaration  de-» 
livered.  Plaintiff  afterwards  obulned  Judgment,  and  Defendant  be« 
ing  taken  in  Execution,  moved  to  be  difcharged,  infifting  that  after 
a  Superfedeas  his  Perfon  was  free,  and  could  not  be  ^gain  detained  by 
Procefs  in  the  fame  Aflion,  and  it  feems  to  have  been  the  Senfe  of 
the  Court,  when  a  Rule  was  made  Hih  8  G.  2.  that  if  after  a  Su* 
p'.rfedeas  an  Aftion  of  Debt  be  brought  on  Judgment,  Defendant 
(hall  be  difcharged  without  Bail.  It  was  urged  for  Plaintiff,  that 
Defendant  having  never  been  a  Prifoner  after  Judgment  might  at 
any  Time  during  his  Confinement  put  in  Bail  to  the  Adion,  and 
being  difcharged  on  mcfne  Procefs  only  before  Judgment,  he  is 
«ifter  Judgment  liable  to  be  ti^en  in  Execution.    The  Court  tool^ 


Time  to  confider  of  this  Matter,  and  after  confulting  the  Judges  of 
the  other  Courts,  determined  that  in  this  Cafe  Defendant  having 
been  difcharged  by  Superfedeas  before  Judgment,  was  not  finally 
difcharged  ;  but  after  Judgment  is  fubjed  to  be  taken  in  Execu* 
tion ;  though  where  a  Defendant  is  fuperfeded  after  Judgment  for 
want  of  being  charged  in  Execution  (within  two  Terms  after  Judg. 
ment  obtained)  his  Perfon  cannot  be  afterwards  taken  ia  Executioju 
jEyr^  for  Defendant }  G&tf/j^/r  for  Plaintiff* 


Clarke  againjl  Venner* 
IHE  iame  Cafe. 

Nicholas  Fling's  Cafe,     Hil.  loGco,  2, 

DEFENDANT,  being  in  Cuftodyof  the  Sheriffs  of  Briftol^ 
brought  his  Habeas  Corpus  to  be  removed  to  the  FUit^  and 
tendered  it  to  the  Sheriffs  with  Seven  Guineas  (exceeding  ix.  per 
Mile)  which  the  Sheriffs  refufed  to  accept,  and  iniifted  on  lO  /.  De« 
fendant  moved  for  an  Attachment  againft  the  Sheriffs,  and  obtained  a 
Kule  to  fliew  Caufe,  which  was  afterwards  made  abfoiute«  Eyre  an4 
Curhrtt  for  Defendant  i  Draper  for  the  Sberifi, 

Mend^s  againjl  Wolfe, 

DEFENDANT,  an  infolvent  Prifoner,  detained  by  two 
Executions,  was  by  one  Plaintiff  allowed  %s,  j^d.  a  Week  on 
being  continued  in  Cuftody  according  to  the  KQl  of  ParliameAt;  and 
the  other  Plaintiff  alfo  infifting  to  detain  Defendant,  the  Queftion  was 
what  Allowance  he  ought  to  make ;  and  held  per  Cur^y  that  the  ft- 
(ond  Plaintiff  muft  alfo  allow  Defendant  is^^d,  per  Week. 


Sibley 
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Sibley  againji  Sibley. 

DEFENDANT  taken  in  Execution,  Septmher  28,  1736, 
by  Ca.  Sa.  returnable  tres  MtcL  petitioned  to  be  difcharged 
on  the  A£h  for  Relief  of  Debtors ;  but  per  Cur*  he  comes  too 
fate ;  he  ought  to  apply  before  the  End  of  the  firft  Term  after  the 
Arreft,  becaufe  the  Sheriff  is  liable  to  anfwer  for  an  Efcape  from 
that  Timei  and  not  from  the  Return  of  the  Writ. 


Harrifon's  Cafe,     Eafter  10  Geo.  2. 

/^EOR  G  E  Harrifon  an  Attorney,  being  in  Serjeants  Inn  waiting 
^■^  to  attend  Mr.  Juftice  Forte/cue  on  a  Summons,  was  prevailed 
on  by  an  Agent  for  one  of  his  Creditors,  under  Pretence  of  Bufinefs, 
to  go  with  him  to  a  Coffee-houfe  in  Chancery- Lane^  near  Serjeants 
Jnn^  where  after  the  Hour  appointed  for  the  Attendance  at  the 
Judge's  Chamber  was  expired,  Harrifon  was  arretted.  It  appeared 
that  Harrifon  had  left  his  Clerk  at  the  Judge's  Chamber,  with  Di- 
re^ions  to  call  him  when  the  Judge  was  there,  and  at  Leifure.  The 
Qoart  ordtTcd  Harrifon  to  be  difcharged.  Chappie  for  Harrijin^ 
Eyre  for  the  Creditor, 


Hand  againji  Kelly.      Hilary  1 1  Geo.  2. 

DEFENDANT  being  detained  (inter  alia)  by  a  Capias  utk-^ 
gatum  founded  on  an  Outlawry  upon  mefne  Procefs  profecut- 
cd  by  Plaintiff,  was  brought  to  the  Seffions  of  th^  Peace  By  Virtue 
of  the  compulfive  Claufe  in  infolvent  Debtors  Aft,  10  Geo.  z.  and 
difcharged,  delivering  a  Schedule  of  his  Effeds.  He  was  afterwards 
again  arretted  by  a  Capias  utlagatum  renewed,  and  now  moved  to  be  dif- 
charged, giving  a  Warrant  to  2Lppczrfecundum  Statut\  Upon  (hew- 
ing Caufe,  the  Court  was  of  Opinion,  that  as  Defendant  in  this  Cafe 
cannot  have  any  Advantage  by  pleading,  the  Motion  is  proper.  No 
Appeal  lies  from  the  Seffions  ;  the  Determination  there  is  final.  De* 
fendant  is  difcharged  from  all  Debts  except  Debts  to  the  Crown. 
The  Rule  was  made  abfolutc  to  difcharge  Defendant  without  Cofts« 
Eyre  ;md  fVrigkt  for  Defendant  j  Urlin  for  Plaintiff* 

Davis 


D 


•Jptitoneru.  379 

Davis  againfi  Halh 

^EFENDANT  moved  for  a  Superfedeas  for  want  of  Plain* 

f  tifPs  proceeding  to  Judgment  within  three  Terms  after  Do* 

claration  delivered.  Declaration  was  of  Eafter  Term,  and  the  final 
Judgment  figned  in  Mcbaelmas  Vacation  laft.  Plaintiff  urged,  that 
the  Judgment  being  a  Judgment  of  Mcbaelmas  Term,  though  not 
figned  till  the  Vacation,  is  fufficient  to  prevent  Superfedeas ;  but^«r 
Cur\  the  three  Terms  are  always  taken  to  be  inclufive  of  that  Term 
whereof  the  Declaration  is,  and  unlcfs  Plaintiff  proceeds  to  fign  final 
Judgment  within  the  third  Term  he  is  too  late.  Rule  abfolutc  for 
Supersedeas,    Draper  for  Plaintiff  i  Hujfej  for  Defendant, 


D 


Clayton  agatnji  Stapp,     Eafter  1 1  Geo,  2. 

EFENDANT  brought  into  Court  by  Habeas  Corpus  ad 

fatisfaeiendum\  Serjeant  i/jjarobjeaed  againft  his  being  charge 

ed  jin  Execution,  Mr.  Juftlce  Portefcue  having  made  an  Order  for  a 
Superfedeas  May  i,  which  was  lodged  with  the  Warden,  and  allow- 
ed, afld  Appearance  entered  5  Defendant  was  fuperfedable  laft  Term^ 
and  ought  to  have  the  compleat  Benefit ;  but  Defendant  not  having 
fcrved  the  Order,  nor  allowed  the  Superfedeas  till  after  Habeas  Corpus 
was  lodged  with  the  Warden;  Cur':  He  m\ift  be  charged,  and  he 
may  apply  afterwards  as  he  ihall  be  advifcd,  PJaiiitiff  may  proccc4 
Jit  his  Peril, 

Cock  againjl  Kcrridgc.      Trinity  1 1  &  12  Geo.  2. 

DEFENDANT  having  obtained  a  Rule  to  plead  doubly 
(N$n  AJumpftt  and  Non  affumpfit  infra  fex  annos)  Plaintiff 
moved  to  difcharge  it,  inflfting  that  Defendant,  who  was  a  Pri- 
foner  in  the  Fleet  at  the  Time  of  his  being  charged  with  the  De- 
claration before  this  Rule  obtained,  was  difcharged  at  the  Sef- 
fions  of  the  Peace  by  the  compulfory  Claufe  in  the  Infolvent 
Debtors  Aft  10  G.  2.  and  being  at  large  could  not  regularly  apply 
for  the  Rule  to  plead  doubly,  without  firft  entering  a  common 
Appearance}  which  was  not  done,    The  Queftioa  was  never  de- 

termined) 


3^0  IPrifonet*. 

tcrmincd,    but  by  Confent  Plaintiff  had    Leave   to  difcontiime 

tvithout  Cofts,  Skinner  and  Vrlin  for  Plaintiff  j  Wright  for  De^ 
fendant. 


Baldwin  againji  O'CarrolL 

DEFENDANT  rendered  himfelf  into  the  Cuftody  of  the 
Warden  of  the  Fleet  Prifon  as  a  Fugitive  for  Debt,  to  take 
the  Benefit  of  the  late  Arf  of  Parliament,  lo  Geo.  a.  Plaintiff  ten- 
dcrcd  a  Declaration  to  the  Warden,  which  he  rcfufed  to  accept,  and 
thereupon  Plaintiff  moved  for  Leave  to  proceed,  and  had  a  Rule  to 
ihew  Caufe  j  but  the  Court  fecming  to  be  of  Opinion  that  Defen- 
dant being  in  the  Warden's  Cuftody  for  a  prticular  Purpofe  only, 
was  not  liable  to  be  charged  with  Declaration,  Plaintiff  confentcd 
to  waive  his  Proceedings,  and  the  Rule  was  difcharged.  Parker 
for  Plaintiff^  Urlin  for  Defendant ;  Eyre  for  Warden, 

Aflieley  againji  Sutton.     Hilary  12  Geo.  2. 

RU  L  E  to  (hew  Caufe  why  a  Superfedeas  fhould  not  iffue  to 
difcharge  Defendant  out  of  Cuftody  for  want  of  being  charged 
in  Execution  within  two  Terms.  Plaintiffs  Attorney,  who  lived 
in  LmdoTiy  had  fent  down  a  Ca.  Sa.  direded  to  the  Sheriff  of  £x///r 
inftead  of  Devoriy  which  being  fent  back,  he  redified  the  Miftake^ 
got  it  refealed,  and  fent  it  again  in  Tkne  (as  he  thought)  to  an  At- 
torney at  Exeter^  with  Diredions  to  charge  Defendant  in  Executions 
but  being  miftaken  as  to  the  Time  of  the  Poft's  coming  into  Exeter^ 
it  came  too  late,  and  Defendant  was  not  charged  within  the  Term, 
It  was  urged  for  Defendant,  that  though  the  general  Rule  of  Court 
dire£b  a  Superfedeas  lo  ifGie  unlefs  Caufe  generally,  and  not  confine 
Plaintiff  to  any  particular  Matter,  yet  nothing  has  ever  been  admit- 
ted as  good  Caufe  againft  a  Superfedeas^  but  a  Treaty  for  an  Ac- 
commodations  where  Proceedings  have  ftaid  at  Defendant's  Re- 
queft  \  and  if  Defendant  be  not  charged  within  the  limited  Time, 
through  the  Igjnorance  of  Plaintiff's  Attorney,  Plaintiff  and  not 
Defendant  muft  fuffer.  Enlarging  the  Matters  to  be  fliewn  for 
Caufe  againft  Superfedeas  will  be  produAive  of  Motions,  and  ren* 
der  the  Practice  uncertain.  And  of  this  Opinion  was  Mr.  Juftice 
Foriefeue  Aland^     But  per  Cafitat  tf  a^  JuJF  any  realbnable  Caufe 


may  be  (hewn*  The  Debt  here  is  large  (700 /.J  and  no  Intention  to 
opprefs  the  Defendant  appears ;  the  want  of  Defendant's  being  charg* 
ed  in  Time  is  by  mere  Miilake,  and  through  Accident ;  the  Ca.  So. 
when  properly  dire£ted  and  refcaled  is  a  new  Writ.  It  is  common 
to  difpenfe  with  the  Words  of  an  Ad  of  Pariiament  (a  flronger  Galfc 
than  Rule  of  Court) ;  where  Infolvent  Debtor  applies  to  be  diichmrgw 
ed  for  Non-payment  of  2  i.  4  d.  ptr  Week,  the  Court  Fefttfi»  it,  un» 
left  the  De&ult  of  Payment'  be  wilful.  Equity  relieves  in  the  £xe« 
eution  of  Powers  upon  the  Head  of  Accident.  This  is  a  Caufe 
within  the  Meaning  of  the  general  Rule.  The  Rule  di(charged» 
Upright  for  Plaintiff;  Eyr$  for  Defendant. 


].M\mQzagairift  Levu    Eafter  12  Geo.  2. 

DEFENDANT  being  charged  in  Execution  at  Plaintiff*s 
Suit  for  33/.  10  s.  and  with  no  other  Execution,  petitioned 
to  have  the  Benefit  of  the  Lords  A£t,  and  being  brought  into  Court, 
Plaintiff  objefted  that  Defendant  was  now  charged  with  another  Exe- 
cution at  the  Suit  of  A.  Mtinox  for  1 82  ^  and  being  charged  for  more 
than  100 /•  could  not  have  the  Benefit  of  the  ASt.  The  Court  held, 
diat  they  muft  confider  the  Charge  as  it  ftood  at  the  Time  of  the  Pe« 
tition,  and  therefore  with  Regard  to  die  Plaintiff  y.  Jkhinoz^  D«fen«- 
dant  was  within  the  hSt. 


Morfe  againji  Warreiit      Midh,  1 1  Geo.  2. 

MOTION  to  ftay  Proceedings  agarnft  Sheriff  of  Hertford^ 
Jhire  on  a  Six  Days  Rule  to  bring  in  the  Body  of  Defendants 
The  Sheriff  had  Returned  a  G^i,  upon  which  this  Rule  was  ibun^: 
ed.  The  Defendant  went  to  Gaol  for  want  of  Bail»  and  the  Qaolac- 
kt  him  go  at  large,  (of  which  Affidavit  was  made)  but  Defqp^swt 
was  a  Prifoner  at  the  Time  of  the  Motion.  The  Sheriff  g?bre  No-^ 
tice  to  ftay  Proceedings,  or  that  Plaintiff  might  brli^  ^Habeas  CSr* 
^j  at  his  own  Charge*  Gir^  difcharged  the  Rale«  ShinmrtsAMyne 
fro  Vic*  \  Prim  pro  ^ter\ 


Berryman 
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Benyman  againjl  Gilbert  and  his  Wife,    Trinity  i  J 

Geo.  2. 

DEfendants  were  brought  into  Court  the  fecond  Time  from  die  * 
Fleet  Prifon  to  be  difcharged  from  an  Execution  purfuant  to 
the  Statute  2  Ge0.  2.  Wright  for  Plaintiff  infifted  upon  detaining 
Defendants  inCuftody  upon  allowing  them  %s.  4^.  ^^  Week,  and 
produced  a  Note  figned  John  King^  Attorney  for  Plaintiff,  promifing 
to  pay  the  fame,  and  an  Affidavit  that  Plaintiff  was  abroad  in  Fo- 
reign Parts,  fo  that  Plaintiff's  Attorney  could  not  procure  a  Not^ 
figned  by  his  Ch'ent.  The  Court  held  this  Note  infufficient  within 
the  Words  of  the  A£t,  and  for  want  of  a  Note  figned  by  Plaintiff 
himfelf  Defendants  were  difcharged.  Vide  If^arrington  ligainft 
EUiot.  EqfterTGeo.%. 


Barker  againji  Palmer* 

TH  E  Court  made  a  Rule  abfolute  to  difcharge  Defendant  upon 
the  Lords  Aft  for  Non-payment  of  2  x.  4  d,  per  Week,  un- 
dertaken to  be  paid  by  Plaintiff  at  Norfolk  Affixes  (conformable  to 
the  fettled  Pradice  of  the  Court  of  King*s  Bench)  a  Record  c^the 
Proceedings  at  the  Affizes  being  fent  to  this  Court  figned  by  dw 
Judge  of  Affixes. 


Mabfon  againji  Butler.     Mich.  13  Geo.  2. 

RU  L  E  to  fbew  Caufe  why  Defendant  fhould  not  be  difcharged 
out  of  the  Fleet  Prifon  by  Superfedeas  for  want  of  Plaintiff's 
proceeding  to  Judgment  within  three  Terms  after  Render.  It  ap- 
peared that  Defendant  had  efcaped,  and  had  been  a  long  Time  out  of 
Cuftody.  Per  Cur* :  Let  the  Rule  be  difcharged ;  in  diis  Cafe  the 
Time  of  Defendant's  Recaption  or  coming  again  into  Prifon  ihal! 
be  looked  upon  as  the  Time  of  the  Render,  £yre  for  Plaintiff) 
Prki  for  Defendant, 


>i  ^ 


Huggim 
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Huggins  againjl  Bambrldge,  a  Prifoner  in  the  Fleet. 

DEclaration  was  delivered  in  Hilary  Term  laft,  with  an  Impar« 
lance ;  and  in  Eajier  Term  Defendant  pleaded,  and  PlaintiiF 
demurred  to  the  Plea  on  the  firft  Day  of  laft  Term.  Defendant 
joined  in  Demurrer,  and  Plaintiff  not  proceeding  &rther  to  a  Con- 
Jilium^  or  otherwife,  all  laft  Term,  Defendant  moved  for  a  Superft'- 
deas  for  want  of  Plaintiff's  proceeding  to  Judgment  within  three 
Terms  after  Declaration,  purfuant  to  the  Rule  Eaftn  8  Geo.  It 
was  urged  for  Plaintiff,  that  the  Plea  being  very  long  and  fpecial. 
Plaintiff  could  n6t,  probably,  have  procured  an  Argument  laft 
Term ;  and  if  he  had,  it  was  unlikely  the  Court  would  have  given 
Judgment  on  the  firft  Argument.  Per  Cur*:  Plaintiff  has  not  pro- 
ceeded as  he  might;  he  is  not  to  judge  whether  the  Court  would 
have  determined  on  the  firft  Argument  or  not,  it  is  an  affeded  De- 
lay to  the  Prejudice  of  Liberty :  Plaintiff  has  (hewn  no  good  Caufe 
why  he  did  not  proceed.  The  Rule  is  general,  Plaintiff  is  to  proceed 
to  Judgment,  (i.  e.  final  Judgment)  within  three  Terms,  in  all  Cafes, 
inclufive  of  the  Term  of  which  the  Declaration  is  delivered  (the  In^ 
tervention  of  the  Argument  of  a  Demurrer,  or  Trial  of  an  Iffiie, 
makes  no  Difference)  unlefs  Plaintiff  can  fbew  it  was  out  of  his 
Power  to  proceed  fo  faft.  Defendant  fliall  take  no  Advantage  of  the 
Court's  Delay,  or  In  Counties  where  the  Ai&zes  are  held  but  once  a 
Year,  it  may  be  impoffible  to  comply  with  the  Letter  of  the  Rule  ; 
but  here  the  Delay  is  PlaintifPs.  Let  a  Superfsdeas  iffue,  which  ex- 
tends only  to  difcharge  Defendant's  Perfon  from  Confinement  |  the 
A£Uon  ftill  remains  pending,  and  Defendant's  Remedy,  as  to  Non^ 
frosy  is  feparate  and  diftinft  from  the  Superfedeas^  Skinner^  Wynm^ 
and  Agar  for  Deiendant ;  Eyre  and  Bootle  for  Plaintiff. 

Poulter  againji  Salmon.     Hilary  13  Geo.  2. 

DEfendant  had  been  fuperfeded  after  Juc^ment  for  want  of 
being  charged  in  Execution  within  two  Terms.  Plaintiff 
afterwards  brought  an  Adion  of  Debt  on  the  Judgment;  and 
having  obtained  a  fecond  Judgment,  caufed  Defendant  to  be  taken 
in  Execution  O&oher  9,  1739.  Defendant,  laft  Term,  applied  for 
a  Superfedeas }  and  the  Cpurt  took  Time  to  confider  whether  h« 
was  fuperfedable  or  not.    This  Term,  pending  the  Confideration 

of 
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of  the  Court  upon  the  Superfedeasy  Deren^anf  petitioned,  and  had  t 
Rule  to  be  carried  to  next  Affiaes  to  be  diicharged  by  the  Lords  A£b« 
The  laft  Rule  was  ordered  to  be  difcharged.  The  Application  for 
the  Superfedeas  and  for  this  Rule  are  inconfiftent.  BootU  for  PlaiiH 
tiff  J  Prime  for  Defendant. 

Dorrell  againji  Bifhop. 

UP  ON  an  Affidavit  that  Plaintiff  abfconded,  and  could  not  be 
perfonally  ferved  with  a  Rule  to  ihew  Caufe  why  Defendant 
fliould  not  be  difcharged  purfuant  to  the  Lords  Aft,  Court  made  a 
Rule,  that  Service  upon  Plaintiff's  Attorney  (hould  be  deemed  good 
Service,  and  upon  Affidavit  of  Service  on  Plaintiffs  Attorney  Defen- 
dant was  difcharged,  no  Perfon  attending  on  Plaintiff's  Behalf  to  op* 
pofe  Defendant's  Difcharge. 

Afh  againji  Day,     Mich,  14  Geo.  2. 

THE  Declaration  was  of  Hilary  Term  laft,  and  Interlocutory 
Judgment  figned  the  fame  Term,  A  Writ  of  Inquiry  was 
executed,  returnable  Tres  Trin*  laft  j  but  being  fct  aiide  by  the  Court, 
becaufe  the  fame  was  executed  before  a  Perfon  not  properly  deputed 
by  the  Sheriff,  Defendant  applied  for  a  Superfedeas  for  Want  of  Plsun* 
tiff's  proceeding  to  final  Judgment  within  three  Terms  after  theDe. 
claration,  and  obtained  a  Rule  to  (hew  Caufe,  which  was  made  ab« 
folute.    Prime  for  Plaintiff  i  fnUes  for  Defendant. 

e 

Maddock  agamji  Fletcher. 

DEfendant  bring  arretted  by  Bill  of  MddleffM  at  Plaintiff's 
Suit,  and  being  charged  alfo  with  a  Capias  at  another  Per- 
Ibn's  Suit  in  tliis  Court,  removed  Umfelf  tb  the  FUet  Prilbn  by 
Hahas  Corpus  7th  May  1740,  and  Plaintiff  not  having  declared 
vithiu  two  Termi^  Defendant  applied  for  a  Supirfadeas*  Pkuntiff 
obje&ed,  that  the  Motion  here  was  improper^  and  Defendant 
•ught  to  apply  to  die  Court  d[  King*s  Bench,  from  whence  the  firft 
Frocc6  iffued.  But  per  Cur* :  Defendant's  Application  is  regular, 
mA  agreeable  to  the  conftaut  Pradice  of  this  Couit  and  the  Court 


'6(  Kin^s  Bench.  The  Removal  t6  ikt  Ple^t  being  before  aDcck^ 
VatioD  delivered.  Plaintiff  muft  declare  in  this  Court,  he  cannot  de- 
clare in  the  Court  oiKin^s  Bencb^  (unlefs  he  removes  Defendant  by 
Maheds  Corpus  ad  rejpondend^y)  and  for  Waht  of  a  Declaration  Defen* 
dant  is  to  be  difcharged  by  this  Court.  Where  a  Defendant  is  re« 
moved  after  Declaration  delivered,  the  A&ion  muft  proceed  in  that 
Court  wherein  PlaintifF  declares,  and  Defendant  is  to  be  fuperfeded 
by  that  Court  for  Want  of  fubfequent  Profccution,  though  deuined  in 
the  Prifon  of  the  other  Court.  Priaiiiot  PlaintifF;  Bilfield  for  De- 
feridant. 


Mich.  15  Geo.  2* 

OK  the  Wirden  of  the  Fleet's  Petition,  inter  alia  defirinjg  Leave 
to  ihut  up  the  Prifon  Gate  fooner  than  the  Time  appointed 
for  that  Purpofe,  it  was  prayed,  that  two  Prifoners  might  be  brought 
into  Cdurt  on  the  Day  of  hearing  the  Matter,  to  oppofe  the  Petition 
on  Behalf  of  the  Prifoners,  (viz.)  John  George^  detained  by  mefne 
Procefs  6f  this  Court,  and  James  BrMvne^  detained  in  Execution  out 
of  the  Exchequer  at  the  Suit  of  the  Kingw  Pet  Car':  George  may  be 
brought  lip  by  Rufe  j  but  Browne  being  held  by  an  Execution  from 
another  Court  cannot  be  brought  up  without  an  Habeas  Gorpusk ' 


Coates's  Cafe^     Eafter  15  Oeo»  2% 

TLf-^y  6th  Robert  Coatee  was  brought  into  Court  by  the  Gaoler, 
•^'^  by  Habeas  Corpus  direfted  to  the  Sheriff  of  the  Town  ofNew- 
cajlle  upon  Tyne ;  and  by  the  Return  Coates  appeared  to  be  charged 
with  Procefs  of  this  Court,  and  with  feveral  Writs  of  Capias  from  the 
Court  of  Exchequer^  at  the  Suit  of  the  King  for  800/.  and  upwards, 
as  a  Smuggler,  Per  Cur* :  The  Habeas  Corpus  Is  not  retu^nablc 
till  the  12th  inftant.  Defendant  muft  be  then  brought  into  Court 
again^  and  in  the  meaA  Time  give  Notice  to  the  Solicitor  of  the 
Cuftoms.  '  The  King  may  chufe  his  own  Prifon  j  Defendant  cannot 
be  committed  to  the  Fleet  without  the  Confcnt  of  the  Crown.  May 
1 2th,  it  appearing  by  Affidavit  that  Mr.  Metcalfe^  Solicitor  of  the 
Cuftoms,  had,  by  the  Direction  of  theCommiffioners,  figned  a  Con** 
fent,  and  Serj.  Prime  confentiilg  pro  Rigtj  Defendant  was  commit* 
ted  to  the  Fleet.    Beetle  for  Dcfiendant. 

Cc  A(b- 
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A(hdowne  againfi  Fiflicr. 

RULE  made  abfolute  to  dircharge  Defendant,  a  Bankrupt^  taken 
in  Execution  for  a  Debt  accrued  before  the  Bankruptcy.  De^ 
fendant  could  not  plead  bis  Difcharge  in  the  firft  Inihuice,  becaufe 
he  did  not  obtain  his  Certificate  till  after  he  was  obliged  to  plead. 
But  it  was  infifted  by  PlaintifPs  Counfel,  that  he  might  have  plead- 
ed Pojt  darrein  Continuance.  Thefe  Cafes  m'uft  be  conildered  equi- 
tably. BlackweU  againft  CoateSy  2  Pare  fFilliams  fo.  No  Conceal- 
ment appears. 

Judge  againjl  Torr.     Trinity  16  Geo.  2. 

DEfendant,  after  Judgment,  was  rendered  to  the  Fleet  Prifon  in 
Difcharge  of  his  Bail  in  Hilary  Vacation  laft,  and  this  Term 
moved  in  the  Trcafury  for  a  Suferfedeas^  for  Want  of  being  charg- 
ed in  Execution  within  two  Terms,  purfuant  to  the  General  Rule 
8  Geo.  infifting,  that  the  Render  muft  be  taken  to  be  of  Hilary 
Term ;  the  .Words  of  the  Rule  are,  within  two  Terms  after  fuch  Judg-^ 
ment  obtained  \  in  Cafe  of  a  Render  after  Judgment,  the  Words 
Ihould  be,  after  fuch  render.  There  muft  be  a  new  Rule  to  fettle  the 
Pradiice  in  this  and  other  Particulars,  wherein  the  old  Rule  is  defec- 
tive. A  Rule  was  granted  to  (hew  Caufe  why  a  Superfedeas^  which 
upon  Affidavit  of  Service  was  made  abfolute,  no  Caufe  being  (hewn 
by  Plaintiff  to  the  contrary* 


On  Behalf  of  Green  wood* 

DEfendant,  a  Prifoner  in  the  Fleet  charged  on  me(he  Procefs 
for  401/.  15/.  had  not  given  Security  to  the  Warden  fot 
the  Liberty  of  the  Rules,  petitioned  the  Court,  and  obtained  a 
Rule  for  the  Warden  to  Ihew  Caufe  why  a  Day-Rule  (hould  not  be 
granted  to  the  Petitioner,  and  why  a  TipftafF  (hould  not  take 
him  to  HouTtJlow^  to  meet  and  treat  with  his  Creditors,  and  bring 
him  back  the  fame  Day.  Skinner  for  the  Warden  obferved,  that 
no  Affidavit  was  filed  to  verify  the  Allegations  in  the  Petition  \ 
and  that  no  Inftance  could  be  (hewn  where  the  Court  gave  Leave 
to  carry  a  Prifoner  fuch  a  Diftance  from  the  Prifon  as  defircd. 

That 


'thit  one  Collitt  had  applied  to  be  carried  into  Kenty  for  the  fame 
JPurpofe,  in  Lord  Chief  Juftice  Eyn'^  Time,  and  was  denied.  Th« 
Rale  was  difchargedk 


Jiill  againji  Wadmore* 

DEfendant,  an  Infant  about  fixtcen  Years  of  Age,  being  charg- 
ed in  Execution  at  Plaintiff's  SUit^  for  60  /.  Damages  and  30  /. 
Cofts,  total  90  A  recovered  againft  hkn  by  PlaintiiF,  in  aa  Aftioa 
for  driving  a  Waggon  upon  Plaintiff,  whereby  his  Arm  was  brojcen, 
petitioned  the  Court  to  be  difchargcd  upon  the  Lords  A6k ;  which 
was  oppofiid  by  Wynne  for  Plaintiff";  who  urged,  that  this  is  not  a 
Debt  within  that  kO,  of  Parliament,  which  was  made  for  the  Eafe 
and  Relief  of  Prifoners  willing  to  fatisfy  their  Creditors  as  far  as.  they 
are  able,  and  doth  not  extend  to  Anions  for  Torts>  Negligences,  6r^. 
It  appeared  on  the  Trials  that  though  Defendant  was  called  to,  an4 
might  have  flopped  his  Waggon,  yet  he  obftinately  drove  on  \  ani 
Plaintiff^  was  a  pbor  Waterman^  having  a  Wife  and  fix  Children, 
three  of  whom  he  maintained  by  his  Labour,  which  he  can  hardly 
do  fince  his  Arm  was  broken  by  Plaintiff.  Pn  Cur^ :  The  Damages 
and  Cofts  recovered  are  become  a  Debt,  and  Defendant  mufl  have 
Ae  Benefit  of  the  A61  of  Parliament;  but  We  have  Power  to  mo- 
derate the  Allowance  by  Plaintiff.  Let  the  Defbndant  be  irema^ded^ 
upon  Plaintiff's  allowing  him  6i.  a  Week. 

Tompkins,  Attorney,  againji  Woodlcy.     Mich.  16 
Geo.  2.  27th  November  1742,  in  the  Trcafury. 

PLaintiff'  delivered  a  Declaration  againft  Defendant,  a  Prifoner 
in  the  County  Gaol  for  Drueny  before  the  End  of  the  fecond 
Term,  viz.  on  Sunday  4th  July^  three  Days  before  the  End  diTri^ 
nlty  Term  laft.  Defendant  infifted,  that  this  Delivery  (being  6n  a 
Sunday)  was  void,  and  applied  for  a  Superfedeas ;  which,  upon  hearing 
the  Agents  on  both  Sides,  the  Judges  refufed  to  grant.  Defendant 
hath  not  made  Affidavit  that  he  did  not  receive  the  Declaration,  nor 
bad.it  on  the  Day  after  the  Delivery.  Thc^  A£t  of  Parliament  touch- 
ing Arrefts,  ^c.  on  Sundays^  29  Car*  2.  cap.  7.  doth  not  take  ia  thi^ 
Cafe. 

C  c  a  Dal- 
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Dalrymplc  and  his  Wife  againjl  Baynham.  Eafter  1 6 

Geo.  2. 

DEfendant  being  difcharged  by  the  Lords  A£^  aiCgns  his  EfTetEls 
to  Plaintiffs.  Afterwards  he  is  charged  in  Execution  upon  a 
fecond  Judgment,  obtained  by  the  fame  PlaintiiFs  ;  and  on  his  Dif- 
cliarge,  the  fecond  Time,  the  Court  directed  another  Schedule  to  be 
itiade,  containing  the  fame  EfieAs  as  the  Firft ;  taking  Notice,  that 
they  had  been  already  afligned ;  and  then  a  fecond  Aflignment  to  the 
fame  Plaintiffs,  to  make  the  Effcdb  fubjeS  to  the  Jaft  Execution,  in 
cafe  they  fliould  be  more  than  fuiEcient  to  fatisfy  the  Firft. 

Sandys  againji Spivey.     Trinity  i6  &  17  Geo.  i. 

T*V£feiidant  brought  into  Court  by  the  Sheriff  of  Mddlefex 
3lJ  from  Newf^ate  (the  County  Gaol)  by  Habeas  Corpus  adSatif- 
^ri/ifif  ;.and  Plaintiff's  Counfel  moved,  that  he  might  be  charged 
at  Plaintiff*s  Suit  for  300  /.  and  upwards,  recovered  by  Judgment, 
(the  Roll  being  in  Court)  and  committed  to  the  Fleet  Prifon  in 
Execution.  The  Counfel  for  the  Crown  oppofed  the  Motion. 
It  appeared  that  Defendant  was  charged  with  Procefs  from  the 
Court  of  Exchequer  by  the  Crown  for  30,000/.  for  running  Goods: 
That  the  Profecution  againft  him  was  commenced  in  March  1742, 
and  the  Informations  were  at  Iffue.  That  Plaintiff*s  Debt  was 
by  Bond  dated  in  September^  and  a  Warrant  to  enter  Judgment 
tbeWon  in  December  1742,  the  Judgment  was  figncd,  and  the 
Habeas  Ctirpus  ad  Satisfacignd*^  the  firft  Procefs  at  Plaintiff*s  Suit, 
iffued  4th  June  1743.  Per  Cur^  :  The  King  and  his  People  are 
one.  Thfe  Pirerc^Hve  of  the  Crown  is  incorporated  with  the 
Law  of  the  Land.  Defendant  is  not  intitled  to  this  Habeas  Corpus  i 
it  is  brought  by  the  Plaintiff^  and  the  Contefl  is  merely  between 
the  Kiiig  and  the  Plaintiffv  The  King,  by  his  Pretogative,  hath 
a  Right  to  fue  in  what  Court  he  pleaies,  and  to  imprii^n  his 
Debtor  in  ihe  Gaol  for  the  County  or  Liberty  where  he  is  ar« 
refted.  If  this  Court  (hould  have  inadvertently  committed  De- 
fendant to  the  Fleets  by  the  Praftice  of  the  Court  of  Exchequer^ 
the  Attorney  General  might  have  had  a.  new  Habeas  Corpus^  and 
that  Court  would  have  fcnt  Defendant  back  to  Newgate.    The 

Priority 
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Priority  of  Suit  is  in  the  Crown;  though  neither  it,  nor  the 
Priority  of  the  Debt,  but  the  Choice  of  the  Prifon,  is  the  only  pre* 
lent  Queftion.  The  Demand  of  the  Crown  is  always  to  be  pre* 
ferred  before  that  of  any  private  Perfon.  The  Efcape  Warrant  Aft 
extends  not  to  the  Crown,  becaufe  before  that  A£t  the  King  had  a 
Right  to  confine  his  Debtor  where  he  pleafed.  The  Court  have  no 
clifcretionary  Power  in  this  Cafe.  Defendant  was  remanded.  Plain* 
tiff  may  charge  him  with  a  Ca.fa.  in  Cuftody  of  the  SY^tiSoiMd^ 
4lffex.  French's  Cafe,  Salkeld  353.  StiUs  363.  Counfel  were  heard 
for  the  Warden  of  the  FUety  who  objeAed  againft  receiving  a  Prifo-i 
ner  charged  by  the  Crown  with  fo  large  a  Sum.  Skinnrr  and  Prime 
for  the  King  j  IVynne  and  Hayw^rd  for  the  PlaintifFi  Bir^h  an4 
frilUs  for  the  Warden  pf  tl\e  Fle^t,  ' 


Poole  againft  Cook.     Hilary  17  Geo.  2, 

DEfendant,  a  Prifoner,  applied  to  be  difcharged  by  Suptrfedias^ 
for  Want  of  being  charged  in  Execution  within  two  Term$ 
gfter  Judgment.  Plaintiff  excufed  himftlf  by  the  Delivery  of  a 
Capiai  ad  Zatisfact9ndf  to  the  Gaoler  within  due  Time.  But  the  Court 
held  that  to  be  infufEcient.  The  Capias  ad  Satisfacicnd^  ought  tq 
have  been  delivered  to  the  SheriiF,  and  the  SherifPs  Warrant  to  di^ 
Gaoler.  Rule  abfolute  f^x  Suptrfede^*  //(|7Jf^<;^r^fo^;  Defendant} 
/f7i/^j  for  PJaintifi: 


Hedley  againft  Qrown.     Trinity  17  &  1 8  Gea  ?•    . 

AF  T  E  ]^  a  Writ  of  Inquiry  executed,  Defendant  moved  tq 
ftny  the  Proceedings }  PlaintifF,  fincethe  Adion  brought,  hav* 
ing  been  difcharged  by  the  Infolvent  Debtors  A£t,  and  having  af* 
figned  his  Debts  and  £iFe£b  for  (he  Benefit  of  his  Creditors,  the 
Court  refufcd  to  make  any  rule ;  the  Adlion  brought  before  th|( 
Pifcharge,  muft  proceed.    Prime  ipi  Defendant^ 


Mich.  1 8  Geo,  2^     

TJ^'EAVER^  charged  in  Exccurion  by  two  feveral  Creditors, 
^       and  applying  to  be  ^ifchargcd  upon  the  Lords  A&^  wiis  op- 

C  c  3  pofed 
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pofed  by  both  Creditors,  and  remanded ;  upon  bodi  Creditors  giving 
bim  a  joint  Note  to  allow  him  2s.  ^d*  per  Week. 

Dawfort-and  others  againji  Draper,  Mich.  i8  Geo.  2, 

DEcIaration  deh'ycred  againft  Defendant,  a  Prifoner  in  the  Fket^ 
in  Hilary  Term  laft,  and  Rule  to  plead  then  given ;  in  Eajler 
Term  following  Plaintiffs,  without  giving  a  new  Rule  to  plead,  fignr 
ed  Interlocutory  Judgment,  and  executed  a  Writ  of  Inquiry  in 
Softer  Vacation  j  but  the  Attorney  for  Plaintiflls  finding  himfelf  to 
be  irregular,  in  the  Beginning  of  laft  Term  obtained  a  Rule  to  qualh 
the  Writ  of  Inquiry  and  Inquifition,  waived  his  Judgment,  and  26th 
May  in  laft  Term,  which  Term  began  25th  Mayy  gave  a  new  Rule 
to  plead.  May  31ft  Defendant  pleaded  a  Sham  Plea,  and  PJaintifF  re-, 
plied,  concluding  adRatriami  ind  gave  eight  Days  Notice  of  Trial, 
incluiive,  for  the  laft  Sitting  within  laft  Term.  Defendant  joined 
liTue ;  but  objeded  to  the  Notice-  of  Trial,  refufing  to  accept  fhort 
Notice  ;  whereupon  PlaintifTcountermanded,  and  gave  new  Notice 
for  the  Sitting  after  latt  Ttrm  ;  when  Plaintlflf  obtained  ^  Verdift  oa 
a  Promifibry  Notb,  without  Defence.  Defendant  now  applied  for  a 
Superfedeasy  for  Want  of  PlaintiJF's  proceeding  to  Final  Judgment^ 
within  three  Terms  after  Declaration,  inclufive.  Afid  the  Court 
was  of  Opi*iroii,*that  Defendant  was  intitkd  to  a  Superfedjas.  De- 
fendant is  not  to  be  prejudiced  by  the  Miftake  of  Plaintiff's  Attor* 
ney ;  which  cannot  be  confidered  in  the  fame  Light  as  an  accidental 
Omiffion  was,  in  the  Cafe  of  ^Ay  and  Sutton^  Mil.  I2  Geo.  2.  De- 
fendant rs  within  the  Words  of  the -Rule,  which  is  to  be  conftrued 
in  Favour  of  Liberty.  But  it  appearing,  that  Defendant  u-as  detain- 
ed In  Cuftx)dy  by  three  other  Aftions,  and  being  liable  to  be  imme- 
diately charged  in  Execution  in  this  Aftion,  the  Court  thought  it 
nugatory  to  grant  a  Superfedeas  \  and  the  Rule  to  (hew  Caufe  why  a 
Superfedeas  ftiould  not  be  iflued  was  difcharged.  tVynne  for  Plain^ 
tifFi  5/f/;7«^r  for  Defendant, 

Childs  againfi  Prows.     Hilary  18  Geo.  2, 

WITHIN  two  Terms  after  Final  Judgment,  Plaintiff,  in-i 
ftead  of  charging  Defendant  in  .Execution^  charged  hini 
with   a  Declaration    in,  an  Action  of  Debt  on  die  Judgment. 

"        "      '    '*  •  The 


The  Court  held  this  Declaration  vexatious,  and  no  Caufe  againft  a 
Suptrfedeas  $  and  the  Rule  to  (hew  Caufe  why  a  Superfedeasy  was 
made  abfolute.     Gapper  for  Defendant  \  IVynne  for  PlaintifF. 

Abdy,  Adminiftrator, ^l^tf/-^  Hopkins,Widow.  Abdy, 
Affignee,  &c.  againji  The  Same. 

PLaintifFhad  two  diflPerent  Caufes  of  A£Hon  againft  Defendant, 
one  as  Adminiftrator,  the  other  as  AiSgnee.  Defendant  was 
arretted  at  PlaintifTs  Suit,  as  Adminiftrator ;  but  in  the  Title  of 
the  Affidavit  for  Bail,  Adminiftrator  was  omitted,  though  put  into 
the  Writ.  Defendant  remained  in  Cuftpdy  for  Want  of  Bail.  Plain- 
tifF did  not  declare  as  Adminiftrator,  agreeable  to  his  Writ,  which 
was  a  Tift^d^  out  of  Middlefex  into  Surry j  but  made  a  new  Affidavit 
of  his  other  Demand  as  Affignee,  and  delivered  a  Declaration  in  Surry 
for  it,  indorfed  for  Bail.  Rule  to  ihew  Caufe  why  Superfedeas^  in 
the  firft  Caufe,  made  abfolute,  the  Affidavit  being  a  Nullity;  but  th9 
Arreft  is  not  void  in  the  fecond  Caufe,   The  Rule  difcharged. 


Parfons,  Widow,  againji  White.      Eafter  19  Geo.  2. 

DEfendant,  arrcfted  by  4  Capias  at  PlaintifPs  Suit,  as  Executrix 
of  her  late  Hufband,  removed  himfelf  to  the  Fleet.  PlaintifF 
finding  her  Adlion  wrong  as  Executrix,  made  a  new  Affidavit  for 
Ball,  and  charged  Defendant  with  a  new  Declaration  in  her  own 
Right.  Defendant  moved  for  a  Common  Appearance  and  Super^^ 
fedeas  \  infifting,  that  as  his  Imprifonihent  was  wrongful  ab  originey 
PlaintifF  ought  i>ot  to  graft  upon  it.  No  Oppreffion  appears,  but  the 
Nature  of  the  Demand  vras  miftaken.  If  there  h^d  been  two  dif- 
ferent Caufes  of  Action,  the  fecond  Declaration  would  have  been  a 
good  Charge ;  but  ^  there  being  but  one  and  the  fame  Caufe  of  Ac- 
tion, Rule  abfolute  to  fet  afide  Proceedings  and  Judgmcntj  vifithout 
Cofts.    Bootle  for  Defendant  i  Prime  iox  Plaintiff. 


C  c  4  Stannard 
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Stannard  againjl  Fket. 

A  Peremptory  Rule  l;>eing  ferved  on  Sheriff  of  Suffolk  to  bring 
Defendant'?  Body  into  Court,  the  Sheriff,  inftead  of  putting 
in  Bail  above  (as  ufual)  brought  the  Defendant  in  Perfon  into  Court; 
The  Court  committed  him  tp  the  Fleets  charg<?d  with  the  Writ  of 
Capias  ai  ufpondend*  at  the  PUinti^^s  Suit, 

Prynoe  and  others  againji  Moore.     Hilary  20  Geo.  z* 

DEfendant,  whilfl  at  large,  wa$  ferved  vwth  a  Copy  of  Procefi, 
with  Notice  to  appear;  but  before  Declaration  became  a  Pri- 
foner  in  the  FkeU  Plaintiff,  by  Virtue  of  an  Affidavit  of  Service, 
entered  an  Appearance  for  Defenda/it,  left  a  Declaration  in  the  Of*- 
iic9,  and  gave  Defendant  Notice  diereof.  Defendant  moved  to  fct  afidp 
the  Declilration  and  fubfequent  Proceedings  ;  infixing,  that  as  he  was 
a  Prifoner  at  the  Time  of  the  Declaration,  it  ought  to  have  beeii 
delivered  to  the  Turnkey  of  the  FUei.  It  was  urged  for  the  Plain- 
tiff, that  as  the  Proceedings  were  regularly  commenced  under  the  Sta- 
tute, they  had  a  Right  to  purfue  the  Method  prefcribpd  by  the  Ruje 
of  Court  to  eftablifb  the  Practice  thereupon  \  but  Defendant  being 
difabled  from  coming  abroad  to  t^e  the  Declaration  out  of  the  Of- 
fice, and  there  having  been  no  Method  to  charge  a  Prifoner  with  a 
Declaration,  but  by  Habeas  Corpus^  till  the  Statute  of  Iting  IVilluim 
the  Third,  the  Court  thought  the  Declaration  fhould  have  been  dc-. 
livered  at  the  FJeeiy  and  made  the  Rule  abfolute,  IFtUiS  for  Dc 
fendantj  J5tf^//p  for  Plaintiffs. 


Culme  a^ainJl  Dingle.     Trinity  21  Geo.  2* 

DEfendant  was  a  Prifoner  in  the  County  Gaol  forDiWH^  charge, 
ed  by  the  preffcnt  and  other  PlaintifFll.  Plaintiff  difcontinuej 
his  A£tion,  and  paid  Cofts ;  and  then  ferved  a  Copy  of  a  common 
Capias^  with  Notice  to  appear,  on  Defendant  in  Cuftody  y  and,  on 
Affidavit  thereof  entered  an  Appearance  purfuant  to  the  Statute, 
left  Declaration  in  the  Office,  and  gave  Notice  thereof  to  Defend- 
ant; and  for  Want  of  a  Plea  figne^jl  Judgment,  and  executed  Ftm 
ficlaSf 


Defiendant  obtained  a  Rule  tp  (hew  Caufe  why  the  Proceedjn^ 
fliould  not  be  fet  afide ;  infiftii\g,  that  he  ought  to  have  been  chargr 
ed  with  the  Declaration  as  a  Prilbner.  But  as  PlaintifF,  {Ince  th^ 
Ad  to  prevent  vexatious  Arrefts,  bad  no  other  Way  of  charging 
Defendant  with  a  common  Papia{  than  a$  above,  die  Method  Plain^ 
tiiFhas  taken  is  regular. 

The  Notice  of  the  Declaration  was  dated  28th  January^  to  plead 
within  eight  Days  ;  and  the  Judgment  figned  5th  February.  Ob* 
je(2ed.  That  the  Judgment  was  figned  a  Day  too  foon ;  but  over- 
ruled. The  Words  of  the  Notice  are  noi^from  the  Day  o/tbe  Date^ 
hut  Jrom  the  Date^  which  is  the  Delivery.  '  Rule  difcharged.  Dra^ 
per  for  Defendant  j  Gapper  for  PlaintiflF.  This  Cafe  difitrs  from 
Prime  and  others  againft  Moore  laft  Hilary  Tcrmi  where  Defendant 
yfns  arretted  when  at  large,  and  became  a  Prifoner  in  the  Fleet  before 
declaration. 


^eredith  cgatnfi  Barry,  Efquire,  cgmmonly  called 
Lord  Buttevant, 

AFTER  Defepdant  w:as  fuperfedabje  for  Want  of  Profecution, 
Plaintiff  applied  for  Leave  to  difcontinue ;  which  was  orders 
ed  without  Prejudice  \  and  aftef  the  Difcontinuance,  Defendant  was 
fuperfeded,  but  being  detained  in  the  Fleet  by  other  Caufes,  Plaintiff 
makes  a  Dew  Affidavit  of  his  old  Debt,  (adding  another  finall  De^ 
mand  not  bailable)  and  charged  Defendant  with  a  new  Declaration 
indo^fed  for. Bail.  The  Court' determined,  That  Defendant  ought 
not  to  be  held  to  Bail  for  the  old  Caufe  of  A£tion,  as  to  which  he 
had  been  fuperfeded,  and  ordered  him  to  be  difcharged  as  to  the  new 
peclaration,  on  entering  a  common  Appearance.  JFilles  for  De« 
fei^dant^  5ii«/irr  for  Plaii^jifft 


Leeke  againjl  l^eiightoi)^  ^^ronet, 

DEfendant,  a  Prifoner  in  the  FUet^  was  charged  twice,  in  Exe- 
cution at  Plaintiff's  Suit,  once^  before  and  oner,  after  jft  Ja^ 
nuary  1747*  Defendant  moved  to  pay  Prinppal,  Intereft,  and  Cofis 
on  the  Judgment,  whereby  be  was  charged  before  ift  January^  to 
prevent  Plaintiffs  f ompclViig  him  to  deliver  up  his  Eftatc  and  Ef- 

fefts. 
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feiis,  purfaant  to  the  Infolvcnt  Debtors  Aft.    The  Rule  to  (hew 
Caufe  was  made  abfolute.  -  Skinner  and  Wilier  for  Defendant  i  Prinu 

and  Potfle  for  PlaintifF, 


Watt  againjl  Alanfon.     Trinity  22  &  23  Geo.  2* 

DEfendant,  who  was  charged  in  Execution  5th  January  1748, 
petitioned  the  Court  the  laft  Day  of  laft,  Term,  for  a  Rule  to 
be  carried  before  the  Judges  at  next  Northumberland  hSizc&^  in  order 
to  be  difcharged  under  the  Lords  Aft,  and  had  a  Rule  to  (hew  Caufe  ; 
which  was  now  difcharged.  The  Petition  came  too  late ;  it  (hould 
have  been  preferred,  as  required  by  the  A61,  before  the  End  of  laft 
J^q/Ier  Tcfm.    Bottle  [or  fhiauS. 

White  againjl  Hawkes,     Eafter  23  Geo.  2, 

PLaintiJT  having  complained  to  the  Court  againft.Mr.  Carter^ 
his  Attorney,  for  liot  attending  at  Oxford  Affixes,  to  oppofe 
Defendant's  Difcharge  under  the  Lords  Aft ;  and  Carter^  for  An- 
fwer,  having  made  Affidavit  that  he  did  atteitd  the  Niji  prtus CQurt 
for  that  Purpofe,  ready  to  pay  Defendant  %s.  i^d*  and  to  give  him 
PlaintifPs  Note  for  2  x.  4^.  fer  Week,  in  Order  to  kee|)  him  in 
Cuftody,  as  direfted ;  but  that  Defendant  was  accidentally  ^(charg- 
ed on  ^he  Crown  Side,  without  Carter's  Knowledge  i  And  before 
he  got  out  of  Cuftody,  or  an  Order  for  his  Difcharge  was  drawn  up, 
Notice  was  given  to  ffyiman  the  <3aoler,  that  the  Difckirge  was 
obtained  by  Surpri5&e,  and  the  Order  ftopped  by  the  Judge  5  a  Ten- 
der of  2  J.  4.d.  and  PlaintifP^  Note  waf$  made  Defendant,  who  re. 
fufed  to  accept  the  fame,  and  infifting  on  his  Liberty,  Wiftman  let 
him  go.    The  Court  m^idc  a  Rule  on  fVifeman  to  ihew  Ca^fe  why 
an  Attachment  fbould  not  be  made  againft  him.   But  the  Faft  com- 
ing out  to  be,  that  Defendant  had  made  an  Affignment  of  his  EfFefts 
to  Plaintiff,  previous  to  his  Difcharge  *in  the  Crown  Court,  where 
the  Gaoler  attended,  and  heard  the  Plaintiff  called  in  the  ufual  Man- 
ner; and  no  Contrivance  in  Defendant's  Favour  appearing  in  the 
Gaoler,  the  Court  difcharged  the  Rule,  and  left  Plaintiff  to  his  Ac- 
tion for  an  Efcape  ;  not  thinking  it  proper  to  puni(b  the  Gaoler  in 
this  fummary  Way,  or  to  afSft  him  againft  an  Aftion.    The  Order 
leems  rcquifitc  to  be  drawn  up;  the Xjaoler  cannot  defend  himfelf 

without 
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vithout  it,  Tl^e  Prafticc  has  fomctimes  been  to  difcharge  Prifoncr^ 
of  this  Sort  in  the  Nififrius  Court,  and  fometimes  in  the  Crown 
Court,  if  the  Buiinefs  there  be  firft  finifhed ;  but  then  Notice  thereof 
ibould  be  always  publickly  given  in  the  other  Court.  The  Affign- 
ment  fhould  always  be  previous  to  the  Difcharge.  Where  a  Pri- 
foner  is  not  ordered  to  be  difcharged,  but  remanded  on  PlaintiiPs 
undertaking  to  pay  him  2  j,  ^d.  per  Week,  his  EfFedts  ought  not 
at  that  Tipie  to  be  afligned,  (as  has  been  the  Pradtice,  in  order  that 
after  Failure  in  Payment,  Defendant  may  be  intitled  to  apply  to  the 
Court  from  whence  the  Execution  iffued,  for  his  Difcharge  there;) 
but  if  PlaintifF£hould  fidl  to  pay  the  weekly  Allowance,  Defendant 
may  either  apply  to  be  brought  into  Court  at  the  AfGzes,  to  be  dlf. 
charged  there  for  that  Caufe^  and  dien  make  an  Altignment;  or  to 
be  difcharged  by  the  Court  above,  (hewing  an  Affignment  executed^ 
by  Affidavit.  JVitUs  for  Wyeman\  Prime  for  Carter  i  Beffield  for 
plaintiff/ 


Parker,  one,  &c.  agahijl  Harvey.     Eafter  23  Geo.  2. 

DEfendant,  who  had  been  brought  into  Court  at  Lincoln/bin  A& 
fizes  by  Rule,  purfuant  to  the  Lords  A£l,  and  remanded  to 
Prifon,  o^  PlaintifPs  undertaking  to  allow  him  2  s.  ^d.  per  Week, 
applied  to  th}s  Court  to  be  difcharged  for  Nonpayment  of  his  weekly 
Allowance.  The  Undertaking  appeared  to  be  dated  ift  March 
1749,  for  Payment  of  is.  ^d.  on  Monday  in  every  Week,  Phin- 
tiff  had  not  made  regular  Payments  ;  when  four  Weeks  were  due, 
%5,  ^d.  only  tendered;  after  five  Weeks  due,  7  x.  only  tendered  $ 
after  the  firft  Default,  no  Tender  of  the  Money  due  on  Monday  was 
made  till  the  Saturday  following.  A  Miftake  is  not  to  be  taken 
Advantage  of,  If  the  Tender  be  recent;  but  in  the  prefent  Cafe,  the 
Omii&ons  are  not  (o  be  difpenfed  with.  Rule  abfolute  to  difcharge 
Pefendant.     Prinze  foe  Defendant  j  TVlUes  for  Plaintiff. 


J^ennin^ton  againji  Welch*     Trinity  24  Geo.  2. 

DEfendant  being  brought  into  Court,  by  Virtue  of  an  Habeas 
Corpus  ad  Satisfaciendum  direfted  to  the  Warden  of  the  Fleets 
%o  be  charged  in  Execi^tion  on  a  Judgment  obtained  by  PJaintiff, 
%  infifted. 


39^  iprtfimetjt^ 

infifledi  That  ^9  he  had  been  fuperledable  for  two  Years  p^^  (qr 
Want  of  PlaiutiiP*  proceeding  to  Judgment  within  three  Tcrmi 
after  Declaration,  he  ought  not  to  be  charged  in  ExecutTon.  Where- 
upon the  Court  remanded  him  uncharged  in  Execution,  but  der 
famed  at  other  Plaint^^s  Si^t^ 


Peck  againjl  Adams. 

THE  Defendant  was  arretted  by  Writ  returnable  in  Michad't 
mas  Term  laft,  and  remained  in  Cuftody  after  the  End  of  laft 
Hilary  Ter^i  \  Defendant  became  fuperfedable  for  Want  of  Plain- 
tiiPs  declaring  againft  him ;  but  not  appl]ring  for  a  Superfid^aS'^  and 
fiaying  in  Prifon  till  laft  Eajier  Term,  Plaintiff  then  difcontinued 
his  iirft  A^on;  and  after  tendering  Defendant  6/.  8^.  Cofts  taxed 
on  the  Difcontinuance,  charged  Defendant  in  Cuftody  of  the  Sheriff 
of  Hertforijbirey  with  a  new  Writ  for  the  old  Caule  of  Adton* 
Rule  abfolute  for  Superfedeasy  on  entering  a  common  Appearance* 
pifcharged  ^  to  (p^fts.  Bogik  for  Defendant  $  fj^jnm  for  Plaintiff, 

Tracy  agamji  Garmfton   and  another.     Trinity  24 

Geo.  2. 

DEfendant  Garmfton  was  arretted  by  Proccfs  returnable  laft  A£^ 
chaelmas  Term ;  but  the  other  Defendant  (who  ab^ondedj 
could  not  be  taken ;  and  Plaintiff  not  b^ing  in  a  Capacity  to.decl^ 
in  this  Jointi-Adion  till  the  other  Defendant  was  brought  into  Cour^ 
or  outlawed,  endeavoured  to  excufe  himfelf  for  not  declaring  within 
two  Terms,  by  alledging  that  he  was  proceeding  to,  outlaw  die  other 
Defendant.  Lord  Chief  Jufttce  thought,  that  Plaintiff  ought  to  be 
allowed  a  reafonable  Time  to  outlaw  the  other  Defendant ;  but  in 
Ais  Cafe,  he  hais  not  ftiewn  Aat  he  ufed  all  Diligence,  as  he  ought 
to  have  done.  Riile  abfolute  to  fuperfede  Defendant  Garmfton  for 
Want  of  a  Declaration.  Hayward  for  Defendant  j  Tf'lUis  (oj; 
PJaintiff. 


PllCf 


l^rice  dgainfi  Everett.     Mich.  24  Geo.  2. 

DEfcndant  having  been  brought  into  Court  in  purfuance  of  the 
Lords  A3,  and  remanded  to  the  Fleet  on  PlaintifPs  undertake 
ing  in  Writing  to  allow  him  2x«  4^.  a  Week,  was  afterwards  made 
a  Turnkey  of  the.Prifon  Gate,  (a  Place  of  Profit.)  Plaintiff  moved 
the  Courts  and  obtained  a  Rule  to  (hew  Caufe  why  the  Allowance 
{hould  not  be  reduced  to  bd.  per  Week,  or  fuch  other  Sum  as  the 
Court  (hould  think  fit,  or  Defendant  be  removed  from  his  Place  of 
Turnkey.  On  (hewing  Caufe,  the  Court  thought  that  Defendant 
ought  not  to  fuffer  by  his  good  Behaviour,  which  had  merited  the 
Warden^s  Favour,  and  preferred  him  to  a  Place  of  Truft  and  Profit ; 
and  that  the  weekly  Allowance  having  been  once  determined  at 
2x.  4^.  cannot  be  lowered,  though  at  firft  it  might  have  been 
(etded  at  a  fmaller  Sum.  The  Rule  was  ordered  to  be  difcharged. 
tVilUi  for  Plaintiff^  Agar  for  Defendant. 

Smith  againji  Peronct.     Hflary  24  Geo.  2. 

DEfendant  obtained  a  Suferfedeas  for  Want  of  Profecution  i  but 
having,  whilft  in  Cuftody,  drawn  a  Bill  of  Exchange  on  a 
third  Perfon,  in  Plaintiff^s  Favour,  for  Part  of  PlaintifPs  Original 
Debt,  which  Draught  was  refufed  to  be  accepted.  PlaintifF,  as  De« 
fendant  was  going  out  of  Prifon,  caufed  him  to  be  arretted,  and  held 
to  Bail,  as  the  Drawer  of  faid  Bill.  Defendant  fwore,  that  by 
Agreement  between  him  and  PlaintifF,  the  Draught,  if  not  accepted, 
was  to  be  delivered  back  to  Defendant.  The  Court  thought,  that 
by  this  Draught,  which,  if  accepted  and  paid,  would  have  pro  tant9 
difcharged  Part  of  the  Original  Demand,  no  new  De^t  was  created, 
ordered  a  Superfedeas  to  the  new  AAion,  on  entering  a  common 
Appearance.    JVilUs  for  Defendant  j  Pcimc  for  Plaintiff. 


Gibbs 
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Gibbs  agdin/i  Tupigny  de  Maily.     Trinity  24  &  1^ 

Geo.  2. 

DEfendanti  a  Prifoncr  ift  the  Fleet^  being  fuperfedabk  for  Want 
of  Plaintiffs  proceeding  to  Judgment  within  three  Terms  af- 
ter Declaration^  funimoned  Plaintiff  before  Mr.  Juftice  Birch  i 
whereupon  Plaintiff  (having  obtained  Judgment  after  the  three 
Terms  were  expired)  immediately  brought  a  Haiias  Corpus  ad  Sa^ 
tlsfaciendumj  and  charged  Defendant  in  Ejcecution.  Defendant  thetl 
applied  to  the  Courts  and  obtained  a  Rule  to  ihew  Caufe  why  be 
ihould  not  be  fuperfeded,  for  Want  of  Plaintiff^s  proceeding  to  Judg- 
ment within  Time;  which  Rule  was  afterwards  made  abfolute. 
The  Court  being  oF  Opinion^  that  Defendant  had  been  wrongftiUy 
detained /m  Cuftody  from  the  T^ime  he  became  fuperfedable ;  and 
that  Plaintiff  ought  not  to  graft  a  good  Charge  on  a  wrongful  Im-* 
prifonment*    Prime  for  Defendant ;  WilUs  for  PUintiff. 

Linthwaite  againji  Bigbie  and  Alhrdycc.    Trinity  25 
&  26  Geo.  2. 

PLAINTIFF  obtained  a  Trcafury  Rule  to  fhcw  CaUfe  why  he 
fhould  not  have  Time  to  declare  againft  AUardyce^  who  was  in 
Cuftody,  (Bigbie  abfconding,  Plaintiff  was  proceeding  to  Outlawry 
againft  him.)  A  Cafe  quoted  from  Secondary  TownftTuTs  Notesy 
fijher  againft  Tucker  and  another^  Hilary  2  Geo*  2.  where  one  of 
the  Defendants  being  in  Cuftody,  was  fuperfedcd  in  Favour  of  Li- 
berty, though  Plaintiff  could  not  declare  till  the  other  Defendant^ 
who  abfcondedj  was  brought  into  Court  or  outlawed,  Vide  Tracy 
againft  GarmJUn  and  another^  Trin,  24  Geo.  2.  where  Lord  Chief 
Juftice  thought,  that  if  Plaintiff  proceeds  with  reafonable  Speed  to 
outlaw  the  abfconding  Defendant,  the  other  Defendant,  pending  that 
Proceeding,  ought  not  to  be  fuperfeded.  Rule  abfolute,  without 
Prejudice  to  Defendant  AHardycc*s  Application  for  a  Superjedeas. 


Roquett 


Roquett  agamjl  Roquctt.    Trinity  26  &  27  Geo.  2. 

DEFENDANT,  an  Infolvcnt  Debtor  was  brought  into  Court 
the  firft  Time  by  Rule,  in  purfuance  of  the  Lords  Aft,  and 
difcharged,  making  an  Aflignment  of  his  Effefts.  A  promiflbry  Note 
was  offered  Defendant  for  F*ayment  of  u.  \iLpir  Week,  given  by 
Plaintiff  at  Paris^  where  he  reftded,  but  no  regular  Affidavit  of 
PlaintifPs  figning  the  Note  being  produced,  fworn  before  a  Judge  or 
Commiffioner  of  this  Court,  Defendant  cannot  be  compelled  to  ac- 
cept it.  PlaintifPs  Attorney  offered  his  Note  for  is.  ^d.  per 
Week ;  but  fuch  Notes  have  been  often  refufed,  PlaintifPs  At*, 
torney  defired  further  Time  ;  but  as  Defendant's  Application  was 
made  laft  Term,  and  PlaintifPs  Attorney  had  agreed  that  Defendant 
(bould  have  the  Benefit  of  the  kSt  this  Term,  further  Time  was 
denied. 


Keeling  againji  Elliott.     Trinity  28  Geo.  2. 

PLAINTIFF  brought  his  A£Kon  originally  in  the  Court  of  the 
Town  and  County  of  Kingjlon  upon  Hull^  and  held  Defen* 
dant  to  Bail  by  Affidavit ;  Plaintiff  afterwards  removed  the  Pro- 
ceedings into  this  Court  by  Certiorari ;  Defendant  who  remained. 
in  Prifon  for*  want  of  Bail,  applied  to  be  difcharged  on  entering  a 
common  Appearance.  The  Court  were  of  Opinion,  That  the  Cer^ 
tiorari  having  been  brought  by  Plaintiff  to  remove  his  own  Action 
he  has  loft  his  Bail ;  the  Practice  is  the  fame  in  civil  as  in  criminal 
CafeSk  Where  Defendant  brings  a  Certtorari  to  remove  an  Indid- 
ment  into  the  King^s  Bencbj  the  Bail  is  continued  ;  but  where  the 
Certiorari  is  brought  by  the  Profecutor,  the  Bail  is  difcharged.  Cro. 
Janus  363.  Beflon  and  Buller.  2  Lord  Raymond  837.  Cri/p 
againft  Smith ;  the  Certiorari  is  admitted  to  be  regular,  but  by  it 
Plaintiff  has  relinquifhed  the  Bail  in  the  inferior  Court,  he  has  loft 
Bail  by  his  own  Aft.  Defendant  ought  to  be  protected  againft 
Vexation,  and  from  being  harralTed.  Rule  for  a  common  Ap- 
pearance, and  Superfedeas  made  abfolute,  by  the  Opinion  of  three 
Judges  ;  Lord  Chtef  Juftice  not  concurring.  He  compared  it  to  a 
Difcontinuance ;  a  Plaintiff  may  by  fettled  PraAice  after  holding  a 
Defendant  to  Bail  difcontinue  his  A£lion,  begin  di  novoj  and  hold 

Defendant 


4^o  iptifiinettf; 

Defendant  to  Bail  again ;  PlaintiiTs  being  liable  to  Pajrmen^  of 
Cofts  oh  a  Difconttnuance,  does  not  nuterially  vaiy  the  C:ife.  Podt 
for  Deifendant;  Draper  for  Plaintiff. 

Atkinlon  and  WilibH  dgdtnjt  Frceburrbw.     Mich* 

29  iOeo.  2. 

AFT  Eft  dpi  Corpus  returned,  a  peremptory  Rule  was  ferved 
on  the  Sheriff  of  Nottingbamftfirej  to  bring  iiito  Court  the 
^ody  of  Defendant  within  fix  Days  ;  the  Sheriff  moved  to  difcharge 
iaid  Rule,  upon  the  Under-sheriff's  Affidavit  fworn  the  nth  Day 
of  June  1755,  that  Defendant  was  in  the  Sheriff^s  Cuftody  charged 
With  a  Capias  ad  rej^ndend*  at  Plaimiff^s  Suit ;  Plaintiff  produced 
an  Affidavit  in  anfwer  to  the  Under-JSherifPs  (hewing  that  Defen- 
dant was  feen  at  large  at  Newark  (ten  Miles  from  the  County  Gaol 
at  Nottingham^)  on  16  Jlpril  1755.  It  was  urged  for  Ae  Sheriflv 
that  Defendant  has  now  been  fuper&ded  for  want  of  a  Declaration 
within  two  Terms :  the  Court  laid  the  Efcape  and  SuperfeJgas  out 
of  the  Cafe.  Where  a  Sheriff  takes  a  Bail  Bond,  by  the  Rule  to 
bring  in  the  Body  is  meant  perfe&ing  Bail  above ;  but  where  a 
Defendant  remains  in  Cuftody  for  want  of  Bail,  Plaintiff  muft  de* 
dare  againft  him  in  Cuftody  of  the  Sheriff;  or  if  he  would  remove 
him  to  the  Fleet  Prifon,  he  muft  do  it  by  Habeas  Corpus  adrefpendend^. 
The  Court  never  expeft  a  Sheriff  to  bring  the  Defendant's  Body 
into  Court  by  Virtue  of  the  common  Rule.  Vide  Morfe  againft 
JVarren^  Mich.  1 1  Geo^  2*  Poole  for  Plaintiff  j  Prime  for  the  She- 
riff of  Nottinghamjbire* 


Webb  againft  Dorwell.     Hilary  29  Geo.  2* 

PLAINTIFF  not  having  declared  againft  Defendant,  a  Prtfoncf 
before  the  End  of  Trinity  laft  (which  was  the  fecond  Term,) 
Defendant  28  October  laft  took  out  a  Judge's  Summons  for  a  Super^ 
fedeas ;  Plaintiff's  Agent  as  ufual  had  Time  to  write  to  his  Client, 
and  not  being  able  to  ihew  Caufe  againft  it,  on  ii  November  laft  in 
the  Evening,  a  Superfedeas  was  ordered,  which  could  not  be  fealed 
that  Night,  but  on  the  13th  was  fent  per  Poft  into  the  Country. 
Plaintiff  after  the  Summons  ferved,  viz.  firft  Novetnber^  charged 

Defendant 
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Defendant  in  Cuftody  with  a  Declaration,  and  on  the  T3th  (igned 
Judgment,  lent  down  a  TeftaU  Capias  ad fatlsfaciendum^  and  charged 
Defendant  in  Execution.  The  Court  held  PlaintifPs  Proceedings 
iubfequent  to  the  Time  of  Defendant's  being  fuperfedable,  and  hav- 
ing applied  for  a  Superfedeas^  to*  be  irregular.  Rule  abfolute  to  fet 
afide  the  Judgment  and  Teftat.  Capias  ad  fatisfaciend.  and  for  De- 
fendant's Difcharge  with  Cods,  Defendant  confenting  to  bring  no 
Adlion.     Poole  for  Defendant ;  Hewitt  for  PlaintifF. 


Courtauld  againj  Ifrael.     Mich,  30  Geo.  2. 

DEfendant  having  been  difcharged  by  the  infolvcnt  Debtors  A£l 
28th  Geo.  2.  moved  to  be  difcharged  out  of  Prifon^  producing 
an  Affidavit)  that  the  Debt  for  which  he  was  detained  in  Execution 
was  due  before  ift  January  1755.  [the  Day  in  the  Aft]  and  a  Dupli- 
cate of  his  Difcharge.  Defendant  ha<f  been  fcrved  with  Procefs,  and 
after  Appearance  entered  by  Plaintiff, y^^ttwrf.  Statute  with  Notice  of 
Declaration  left  in  the  Office,  (pleading  nothing)  Judgment  was  en- 
tered by  Default;  Plaintiff  in  Anfwer  to  this  made  Affidavit  that  the 
Debt  wasnot  due  until  fome  Months  after  ift  January  1755.  Where- 
upon the  Rule  was  difcharged  and  the  Queftion  avoided,  whether 
or  no  it  was  incumbent  on  Defendant  to  have  pleaded  his  Difcharge 
under  the  infolvcnt  ASt  ?  Prime  for  Plaintiff;  Davy  for  Defendant. 


Williams  againji  Manwairing  and  Heron*     Trinity 
30  &  31  Geo.  2, 

DEfendant,  Manwairing^  was  committed  to  the  Fleef^  charged 
with  this  A£lion  for  want  of  Bail.  Defendant  Heron  abfcond- 
ing,  and  Plaintiff  not  being  able  to  bring  him  into  Court  by  Arreft, 
Procefs  to  the  Outlawry  was  taken  out  againft  him,  viz.  an  Exigent 
and  Proclamation  returnable  three  Weeks  Trinity^  pending  the  Pro- 
ceeding, Plaintiff,  on  the  laft  Day  of  Hilary  Term  laft,  had  prema- 
turely (to  prevent  a  Superfedeas  for  Want  of  Profecution)  delivered 
a  Declaration  in  the  joint  Adion  at  the  Fleet  Prifon,  before  he  was 
intitled  fo  to  do.  Defendant  Heron  not  being  in  Court,  nor  out- 
lawed ;  Plaintiff  applied  to  the  Court  for  Leave  to  withdraw  faid 
Declaration  delivered  by  Miftake,  and  fur  Time  to  declare  until  the 

Dd  fird 
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firft  Day  of  next  Term,  for  which  PurpoA  the  Rule  to  fiiew  Caiife 
was  made  abfolute.  For  Time  to  declare  in  common  Cafes,  a  Trea- 
fury  Rule  is  granted  of  Courie.  In  this  Cafe  it  is  fit  to  grant  Plain- 
tiff  a  reafonable  Time  to  outlaw  the  Abfeonding  Defendant.  HewiH 
for  Plaintiffs  Dmrf  for  Defendant  Mmwaiffng. 


Bcaflcy  againji  Smith.     Trinity  31  Geo.  2. 

MOTION  for  Super/ideas  for  Want  of  Declaration  in  this 
Court,  within  two  Terms  ;  Defendant  committed  to  the 
Flat  (charged  inter  aP  with  a  Bill  of  MddUftXy  at  Plaintiff's  Suit,) 
before  Declaration  delivered,  Plaintiff  delivered  a  Declaration  in  the 
Court  of  King's  Bench,  at  the  Fleety  not  a  Declaration  in  this  Court ; 
which  Declaration  in  the  Court  of  King's  Bench  againft  a  Prifoner 
in  the  Fleet  being  looked  upon  as  null  and  void,  the  Rule  was  made 
abfolute.    Prim  for  Defendant  \  Hewitt  for  Plaintiff. 


In  the  Matter  of  Yapp  an  iniblvent  Debtor.     Mich, 

32  Geo.  2. 

ON  the  Motion  of  Seijeant  Davy  for  Jang  Parfon^  a  Judgment 
Creditor,  the  Court  laft  Term  made  a  Rule  for  Mr.  Richard 
Flemings  Affignee  of  the  Eftate  and  Effefts  of  Tapp^  to  (hew  Caufe 
why  he  fhould  not  out  of  the  Eftate  and  Effedb  of  Tapp^  pay  to  (aid 
Jane  Parfon  and  the  other  Judgment  Creditors  of  Tapp^  the  feveral 
Sums  of  Money  due  to  them  refpedlively  upon  the  Judgments  reco- 
Tered  by  them  againft  Tapp^  before  his  Difcharge  from  Imprifon- 
ment ;  or  why  faid  Richard  Fleming  (hould  not  be  removed  and  dif- 
placed  from  being  Ai&gnee  as  aforefaid. 

After  hearing  Council  for  Richard Flemingjtht  Affignee,  and  Con- 
fideration  had,  the  Court  being  of  Opinion,  that  the  Fund  in  the 
Affignee's  Hands  was  equitable  and  not  legal  Affets,  Ordered  the 
Rule  to  be  difchargcd.  The  Money  out  of  which  Payment  was  to 
be  made,  arofe  from  the  Sale  of  an  Equity  of  Redemption  in  an 
Eftate  of  tapp'Sj  which  had  been  mortgaged  by  him  in  Fee.  Had 
the  Fund  been  legal  Aflets,  the  Judgment  Creditors  muft  hare  been 
preferred  to  Bond  Creditors,  (itc»  but  as  the  Fund  is  (in  the  Hands 

of 


of  a  Mortgagor)  equitable  AfletSi  all  die  Creditors  ttiuft  be  |Kud 
pari  pajk. 

Brag)  one,  &c.  againft  Harrifon.   Trinity  33  Geo.  2. 

RULE  made  abfolute  for  a  common  Appearance  and  Superft^ 
dioi ;  FlaintiflPs  Caufe  of  Adion  being  as  Indorfee  of  a  pro« 
millbry  Note  payable  to  one  Ripley  or  Order ;  which  Note  had  been 
put  in  Suit  againft  Defendant  by  RipUy^  and  in  that  A£lion  a  com- 
mon Appearance  and  Superfedeas  ordered.  Hewitt  for  Defendant  ^ 
Nares  for  Plaintiff. 


Wye  againjl  Wright.     Mich.  6  Geo.  2. 

pER  Cur\'  To  make  a  perfpA  Service  of  a  Rule,  die  Original 
'^  Rule  muft  be  fworn  to  have  been  fhewn  to  the  Party  at  the 
Time  of  fcrving  the  Copy. 

Sheridan  again/}  Afliby.     Trinity  6  &  7  Geo.  2. 

PLAINTIFF  caufed  Procefs  to  be  ferved  upon  Defendant,  who 
afterwards  removed  from  his  Houfe  i  and  Plaintiff  not  being 
able  to  find  him,  followed  the  firft  Service,  and  left  the  Notice  of 
the  Declaration  under  the  Street-door  of  Defendant's  empty  Houfe. 
Court  held  the  Judgment  regular.  CbappU  for  Plaintiff  i  Datnat 
lot  Defendant. 

The  King  againft  Pike.     Mich.  7  Geo.  2. 

A  Rule  Nifi  for  an  Attachment  was  ferved  by  putting  a  Copy 
under  ^e  Door  of  Defendant's  Houfe,  and  acquainting  De^ 
fendant,  who  was  in  the  Houfe,  with  &e.  Contents.    The  Court 

D  d  a  held 
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held  this  to  be  infufficient  Service,  it  being  neceflary  that  the  Ori« 
ginal  Rule  fhould  be  (hewn  to  the  Party  at  the  Time  of  Service. 

Rufh  againft  Dale. 

THE  Court  made  a  Rule  for  ForreJI^  Defendant's  late  Attor- 
ney, to  fhew  Caufe  why  he  did  not  pay  Money  to  the  PlaintiflF 
received  of  Defendant  for  that  Purpofc,  ^c.  Damal  moved,  upon 
an  Affidavit  of  ForreJFs  concealing  himfelf,  that  Service  of  the  Rule 
at  his  Houfe  might  be  good  Service.  Per  Cur*:  The  Rule  not  be* 
ing  for  an  Attachment,  doth  not  require  Perfonal  Service. 

Hall  againji  Wilby.     Hilary  7  Geo.  2. 

TJRLIN  moved  to  ftay  Proceedings,  the  Proccfe  being  lenred 
^dthin  the  Franchife  of  Bury  St.  Edmonds^  and  not  by  the  pro- 
per Officer,  contrary  to  the  late  Acb  of  Parliament.  Per  Cur':  The 
A8t  only  prefervesand  (aves  die  Jurifdi^on  of  particular  Liberties. 
The  Perfon  injured  muft  bring  his  A£tion,  the  Court  cannot  ftay 
Proceedings. 


Chance  againji  RufTeL 

DIRCH  moved  to  ftay  PlaintiPs  Proceedings,  the  Copy  of  the 
■^  Procefs  ferved  upon  Defendant  not  being  dire&ed  to  Ac  She- 
riff of  any  County.  The  Court  denied  the  Motion,  becaufe  De- 
fendant cannot  take  Advantage  of  this  as  an  Irregularity;  if  the 
Writ  be  vicious,  Advantage  muft  be  taken  thereof  in  another  Man- 
ner. 


Longbothom  againji  Knap  and  others. 

PLAINTIFF ffucd  out  a  common  Qaufum fregit^  and  the  Sum 
for  which  he  intended  to  declare  in  Debt  upon  a  Recognizance 
of  Bail  being  above  lo/.  caufed  Defendant  to  be  ferved  with  a  Copy 
of  the  Writ,  without  any  Notice  to  appear  fubfcribed.    Defendant 

moved 
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;  J  .  ^  die  Proceedings  ;  and  upon  hearing  Council  on  both 
Sides,  the  Court  held  the  Service  to  be  irregular,  being  of  Opinion 
that  In  all  Cafes  where  Procefs  is  ferved,  it  muft  be  with  Notice  to 
appear,  purfuant  to  the  late  A&,  of  Parliament.  Con^ns  for  Defen* 
dant  J  Skinner  for  Plaintiff. 


Smith  againji  Wintlc.     Trin.  7  &  8  Geo.  2. 

DEfendant  moved  to  fet  afide  the  Proceedings,  upon  an  Affidavit 
that  he  was  never  ferved  with  Procefs.  A  Rule  was  made 
to  (hew  Caufe.  Upon  (hewing  Caufe,  Plaintiff,  who  ferved  the 
Writ,  made  an  Affidavit  that  he  put  a  Copy  through  a  Crevice  of 
the  Door  of  the  Permit  Office  in  MoorfieUs^  Defendant  having  lock- 
ed himfelf  in,  that  he  plainly  (aw  him  through  the  Crevice,  that  he 
was  very  near  the  Door,  and  that  he  acquainted  him  what  the  Paper 
(put  through  the  Crevice)  was,  which  the  Court  held  to  be  fuffi- 
cient  Service,  and  difcharged  the  Rule.  Darnal  for  Plaintiff; 
Birch  for  Defendant. 


CutcIifFe,  an  Attorney,  againji  Standi(h. 

THE  Affidavit  of  Service  of  the  Procefs  was  as  follows,  (m%.) 
That  Depenent  ferved  Defendant  with  a  Copy  of  a  fTrit^  &c.  at 
the  Plaintiff's  Suit^  except  what  related  to  other  Defendants.  De- 
fendant moved  that  Proceedings  might  be  ftayed.  And  a  Rule  was 
made  to  fhew  Caufe,  which  was  afterwards  made  abfolute  on  hear- 
ing Council  on  both  Sides.  Chappie  for  Plaintiff;  Belfield  for  De- 
fendant, 


Porter  againj  Kent.     Mich.  8  Geo.  z. 

DAYNES  moved  for  an  Attachment  againft  the  Sheriff  of  £/», 
coin  for  not  bringing  Defendant's  Body  into  Court,  according 
to  a  peremptory  Rule.    The  Service  was  by  delivering  the  Original 
Rule  to  the  Under-Sheriff.    Court  made  a  Rule  to  (hew  Caufe. 


D  d  3  Buncombe 


4<>6  Ptoceft,  &c.  ^ 

Buncombe  againft  Love  and  his  Wife,     Eafter  8 

Geo.  2. 

THE  Procefs  was  ferved  upon  the  Hufband  only,  and  not  upon 
the  Wife.    Held  to  be  good  in  lieu  rf  Arrcft.     Chappie  for 
Plaintiff  i  CsmyHS  for  Defendant,  imt  1^2.  O^L^  «r^j6y»S^<*N* 

Bycrs  againjl  Whitaker,  in  County  Palatine  of  Lan- 
caften     Trinity  8  &  9  Geo.  2. 

THE  Court  held  that  the  Teftaf  Capias  is  the  Procefs  to  be 
ferved  upon  Defendant,  and  not  the  Chancellor's  Mandate  \ 
upon  reading  the  Adl  of  Parliament  5  Gw,  2.  which  is  explanatory 
of  the  kOi  13  Gto.  By  the  larfl  hSi  the  Affidavit  of  Service  of  the 
Procefs  is  dire£led  to  be  fwom  before  a  Judge  of  die  Court  from 
whence  Procefs  ifliied,  or  a  Commiffioner  appointed  by  fuch  Court, 
which  muft  be  intended  of  the  Courts  of  JFeftminfter^  none  other 
can  appoint  fuch  Commiflioners  :  Before  die-laft  KSt  of  Parliament 
•  this  Court  was  of  Opinion,  that  the  Procefs  to  be  ferved  muft  be  the 
Procefs  whereby  Defendant  might  have  been  arretted  before  the  firft 
AGt.  Biale  againft  Smithy  Mich,  i  Geo.  2.  But  fince  the  laft  Aft 
to  explain  the  former,  the  Court  of  King^s  Bencbj  and  this  Court, 
have  held  that  the  firft  Procefi  muft  be  ferved.  Birch  for  Plaintiff; 
Cmyns  for  Defendant. 


Weftall  againfi  Finch. 

DEfendant  moved  to  ftay  the  Proceedings,  the  Procefs  not  hzv^ 
ing  been  ferved  upon  him,  but  upoii  another  Perfon,  and  ob- 
tained a  Rule  to  ihew  Caufe.  Upon  (hewing  Caufe,  it  was  infifted 
by  Plaintiff,  that  although  the  Procefs  might  be  ferved  upon  a  wrong 
Perfon,  yet  an  Appearance  being  now  entered,  the  Defendant  was  in 
Court,  and  the  Miftake  was  cured  :  But  per  Cirr'/The  Appearance 
is  entered  by  Plaintiff,  according  to  the  Statute,  and  by  no  Means 
cures  the  Miftake.  Let  the  Rule  be  abfolutc.  Hawkine  for  De- 
fendant J  Wright  for  Plaintiff. 

9  Hilary 
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Hilary  9  Geo*  2.  . 

J/[rR  IGHT  moved  to  ftay  Proceedings,  no  Attorney's  Name  bc- 
^^    ing  put  to  the  Copy  of  the  Procefs  ferved  upon  Defendant ; 
but  the  Motion  was  denied.    Plaintiff  is  not  in  Fault,  but  the  At« 
.torney, 

Bennet  againji  Sampfon.     Eafter  7  Geo.  2. 

TH  E  Capias  ad  refpondendum  was  direSed  to  the  Sheriff  (fingu* 
lar)  of  London^  tefted  February  13.  which  was  the  Day  after 
die  End  of  laft  Hilary  Term.  Vrlin  moved  to  quafh  it,  alledging 
Defendant  hath  no  other  Remedy  to  take  Advantage  thereof,  becaufe 
he  cannot  have  Oyer  of  the  Writ  j  nor  will  it  appear  upon  the  Re- 
cord in  Cafe  of  a  Writ  of  Error.  Court  made  a  Rule  to  fliew 
Caufe,  which  was  afterwards  made  ab(blute  on  hearing  Chappie  for 
Plaintiff.     This  Writ  bearing  Tefte  in  Vacation,  is  void. 


Blackall  againji  Gould.     Trinity  10  Geo.  ,2* 

MOVED  to  ftay  Proceedings,  becaufe  no  Attorney's  Name 
was  fct  to  the  Writ.    Denied.    JVamell  againft  Revell^  and 
Fawis  againft  Jay^  Trin.  5.    Periin  againft  Bater^  HiL  5  Geo.  %• 


Byas  and  Wife  and  Goodflefh,  againji  Lyell.     Trinity 

31  Geo.  2, 

In  tranfgr' fuper  X^  Laintiff  had  proceeded  againft  Defendant  in  the 
Cafum.  JL  ^^^  Way,  by  Pone  and  Diftrefs ;  and  Defend-* 
ant  moved  to  ftay  Proceedings,  fuggofting  the  fame  to  be  contrary 
to  the  Method  prefcribed  by  the  lace  A£l  o^Parliament  to  prevent 
vexatious  Arrefts,  12  Geo.  and  5  Geo.  2.  and  the  Queftion  was^ 
Whether  by  thefe  Statutes  the  old  Method  of  Proceeding  be  taken 
away,  and  another  Method  inftituted,  or  not  ?  It  was  urged  for  Plaiq- 
tiff,  that  before  the  Statute  of  Marlbridge  no  Capias  lay;  that  the 

D  d  4  antient 
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antient  Courfe  of  Proceeding  was  by  Original,  and  where  the  Party 
was  returned  attached^  no  Procefs  lay,  but  a  Dj/lrtngasy  except  in 
Trefpafs  vi  i^  armis.  In  this  Cafe  the  Party  is  returned  attached 
upon  the  Original,  and.no  Procefs  to  Outlawry  lies :  The  Ad  of 
Parliament  12  Geo,  prefcribes  a  Method  in  Cafes  where  the  Caufe 
of  AiSion  is  under  10/.  and  Plaintiff  proceeds  by  Way  of  Procefs 
againft  the  Perfon :  But  here  Plaintiffs  do  not  proceed  by  Way  of 
Procefs  againft  the  Perfon,  and  after  the  Original  returned  as  afore- 
faid,  no  Procefs  againft  the  Perfon  can  iffue,  and  confequently  the 
Party  cannot  be  ferved  with  Procefs,  There  is  alfo  an  Exception  in 
the  Statute  12  Geo,  as  to  Peers  and  privileged  Perfons,  who  are  to  be 
proceeded  againft  as  by  Stat.  12  /f^  3.  but  that  can  relate  only  to 
Cafes  where  the  Proceeding  is  by  Way  of  Procefs  againft  the  PcHbn, 
and  not  by  Method  of  Pone  and  Diftrefs,  which  is  a  dilatory  Nfethod 
in  Defendant's  Favour,  where  Effoins  may  be  caft,  and  remains  as  it 
was,  not  affedcd  by  any  of  thefe  Statutes.  Per  Cur* :  The  Statute 
of  Marlbridge  and  25  Ed.  3.  do  not  take  away  the  antient  Method 
of  Proceeding  by  Original  and  Diftringas  j  but  where  it  is  returned 
upon  the  Original,  that  Defendant  hath  nothing  whereby  he  can  be 
attached,  a  Capias  againft  the  Perfon  may  be  iflued,  and  a  Proceed- 
ing to  Outlawry  carried  on.  The  Words  of  the  Statute  12  Geo. 
extend  only  to  Proceedings  by  Way  of  Procefs  againft  the  Perfon, 
and  feem  to  admit  Plaintiffs  may  proceed  otherwife,  as  before  ;  and 
it  would  be  hard  to  fay  this  Claufe  hath  repealed  the  Law  by  Im- 
plication. As  to  Proceedings  againft  privileged  Perfons,  a  new  Me- 
thod by  Bill  is  prefcribed  by  the  Statute  of  12  ^.  3.  but  the  Law 
not  altered.  Let  the  Rule  to  fliew  Caufe  why  the  Proceedings 
ihould  not  be  ftayed  be  enlarged.  Corbet  for  Defendant  \  Dr^er 
for  Plaintiff. 


Humphreys  againft  Mitchell. 

PROCESS  was  ferved  June  16.  dated  26.     Held  to  be  irre- 
gular, and  Proceedings  ftayed.     Cmyns  for  Defendant ;  Hujiy 
for  Plaintiff. 


WUliams 
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Williams  againji  Faulkner.     Trinity  'lo  Geo.  2* 

DEfendant  had  obtained  a  Rule  for  Plaintiff  to  (hew  Caufe  why 
the  Writ  of  Capias  ad  refpondindum  (hould  not  be  quafhed, 
there  not  being  fifteen  Days  between  the  Tefte  and  Return  thereoE 
The  Rule  was  difchargcd.  This  being  Matter  of  Error,  and  not  of 
Irregularity.     Corbet  for  Plaintiff;  Skinner  for  Defendant, 


Cromwell  againji  Goodwin. 

THE  Notice  fubfcribed  to  the  Copy  of  the  Procefs  ferved,  was 
direSed  to  Plaintiff  inftead  of  Defendant ;  and  the  Notice  rf 
the  Declaration  left  in  the  Office  was  without  Date.  Defendant 
moved  to  fet  afide  Judgment  and  Inquiry ;  and,  both  Notices  being 
faulty,  Judgment  and  Inquiry  were  fet  afide.  Agar  for  Defendant! 
«^r4*/ for  Plaintiff. 


Taylor  againji  NichoUs.     Michk  lo  Geo.  2. 

THE  Writ  of  Capias  ad refpondendum  was  returnable  tns  AUcb, 
Tefte  July  14,  in  the  ninth  Year  of  the  King,  (inftead  of  the 
tenth  Year.)  A  Rule  was  made  to  fhew  Caufe  why  Proceedings 
Ihould  not  be  ftayed,  which  was  afterwards  made  abfolute,  no  Caufe 
being  (hewn. 

Byas  and  Wife,  and  Goodflefh,  againji  Lyall.     Mich* 

1 1  Geo.  2, 

THE  Rule  to  ihew  Caufe  why  Proceedings  (hould  not  be  ftay- 
ed was  difcharged.    Draper  for  Plaintiffs  Hayward  for  De- 
fendant.    Fide  this  Cafe  Trin.  lO  Geo.  a. 


Green 
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Green  againji  Upton. 

THE  Rule  to  tranfcribe  the  Record  was  fcrvcd  on  PlaintifFin 
Error,  tnd  for  want  of  tranfcribing  a  Non-pros  was  figned. 
PlaintifFin  Error  moved  to  fct  afidc  the  Non-pros^  inrifling  that  the 
Rule  to  tranfcribe  ought  to  have  been  ferved  on  Forreft^  his  known 
Attorney  in  the  Caufe,  and  not  on  PlaintiiFhimrelf ;  and  obtained  a 
Rule  to  fhew  Caufe,  which  was  difcharged,  the  Court  declaring  the 
Service  fu£5cient.  Rules  to  tranfcribe  are  excepted  out  of  the  ge- 
neral Prafiice  ;  Service  thereof  on  the  Party  has  been  always  held 
good.    Agar  for  Plaintiff's  Parker  for  Defendant. 


Peter  agatnji  Reignier,  Admiaiftrator. 

PLaintiff'fued  out  a  Special  Original,  Damages  ^L  and  having 
ferved  a  Copy  thereof,  proceeded  as  if  a  Capias  ad  refpondendtm 
with  Notice  to  appear  had  been  ferved.  Defendant  moved  to  ftay 
Proceedings,  and  obtained  a  Rule  to  (hew  Caufe ;  before  Caufe 
(hewn  Plaintiff*  flgned  Judgment,  which  was  fet  afide  with  Cofts,  and 
further  Procefs  ftaid.  Hayward  for  Defendant  \  W^ynne  for  Plain- 
tiff! 

Plaintiff*  might  have  proceeded  by  Pone  and  Diftrefs,  or  taken  a 
Capias  on  his  Original,  which  he  pleafed ;  but  Service  of  a  Copy  of 
the  Original,  in  this  Manner  amounts  to  nothing  more  than  Notice 
of  the  Debt.  Procefe  to  be  ferved  according  to  the  late  Statute 
muft  be  Procefs  againft  the  Perfon. 


Hawarcf,  Attorney,  againji  Denifon.     Trinity  ii  & 

12  Geo.  2. 

THE  Attachment  of  Privilege  Te/le  23d,  returnable  Jinntary 
31.  Defendant  moved  to  quafli  the  Writ  for  want  of  fifteen 
Days  between  the  Te/le  and  Return,  and  a  Rule  was  made  to  (new 
Caufe,  which  was  afterwards  made  abfolute,  the  Court  confidering 
the  Attachment  of  Privilege  in  the  Nature  of  an  Original  Writ. 
Draper  for  Defendant  j  Skinner  for  Plaintiff". 

^  Whether 
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j^.  Whether  this  might  not  have  been  taken  Advantage  of  bjr 
Plea  in  Abatement,  or  by  Writ  of  Error. 


Talbot  againjt  Odeham.     Mich.  12  Geo,  2, 

NOTICE  of  Declaration  was  fworn  to  be  put  under  di9 
Latch  of  Defendant's  Door  on  Jutu  15,  X738»  but  not  what 
Time  of  the  Day  or  Night,  nor  that  the  Perfon  who  left  tfat 
Notice  knocked  or  endeavoured  to  open  the  Door.  It  did  not  «p» 
pear  that  the  Notice  came  to  the  Hands  of  Defendant  or  any  of  his 
Family ;  but  being  left  fo  openly,  might  be  taken  away  by  an/ 
Body.  This  Notice  was  held  infufficient,  and  the  Rule  to  Ihew, 
Caufe  why  Judgment  fhould  not  be  fet  afide,  was  made  abfolute. 
Prime  for  Defendant ;  Eyre  for  Plaintiff. 


*     White  againji  Wafhington. 

f^Aptas  returnable  tres  Mich.  Notice  to  appear  OSioher  20.  widxNit 
^  faying  next.  Writ  dated  Juguji  22.  not  cured  by  Plaintiff's  en- 
tering the  Appearance,  becaufe  the  Notice  to  appear  is  defeAive« 
Defendant  may  apply  any  Time  before  Judgment,  Many  Blunders 
were  made  in  the  Copy  of  the  Capias,  Let  Plaintiff's  Attorney  fhew 
Caufe  why  he  fliould  not  pay  Plaintiff  and  Defendant  their  Cofts  oc- 
cafioned  by  his  Miftakes.  Skinner  for  Plaintiff  i  Hayward  for  De- 
fendant. 


Royfton  againji  Reed, 

RULE  for  Amhrofiy  late  Sheriff  of  Efex^  to  fhew  Caufe  why  be 
fliouId  not  return  feveral  Writs  of  Ft.  Fa.  and  Fendiiioni  ex^ 
fona$*  Wyniu  (hewed  for  Caufe,  that  all  the  Warrants  on  the(e 
Writs  were  granted  tu  Special  Bailifis  of  Plaintiff's  Nomination^ 
and  that  Indemnities  to  the  Sheriff  were  indorfed  on  all  the  Writs, 
and  figned  by  Plaintiff  and  his  Attorney.  Per  Cur' ;  The  Rule 
muft  be  abfolute.  The  Indemnities  are  neceilary,  becaufe  Plaintiff 
may  call  for  Returns,  though  Warrants  were  made  to  his  own 
Bailiffs.    Eyre  and  Prime  for  Plaintiff. 

Laggett 
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Laggctt  againjl  Watkins.     HD,  1 2  Geo.  2. 

RU  L  E  to  (hew  Caufe  why  Proceedings  fliould  not  be  (laid  dfC- 
cfaarged  with  Cofts.  The  Objedion  was,  that  no  Attorney's 
Name  was  fet  to  the  ShcrifPs  Warrant  as  required  by  kOt  of  Par- 
liament ;  but  per  Cur"^  the  Warri^nt  is  not  void,  the  Aft  of  Parlia- 
ment is  direftory  only ;  the  SheriflF  is  blameable,  but  the  Party  muft 
not  fuffcr  for  his  Defeult.  Skinntr  for  Plaintiff  j  Ht^  for  Dc- 
fendant. 

Collins  againjl  Shapland  and  his  Wife.     Eafter  12 

Geo.  2. 

JLTVSSE  r  for  Defendant  obtained  a  Rule  to  (hew  Caufe  why 
Judgment  fliould  not  be  fet  afide,  the  Wife  having  never  been 
ferved  with  Procefs.  On  hearing  Draptr  for  Plaintiff  the  Rule  was 
difcharged,  the  Service  of  the  Hu(band  being  held  fufficient  in  lieu 
of  Arreft,  and  no  Affidavit  of  fuch  Service  Plaintiff  was  well  war* 
ranted  in  entering  Appearance  for  both  Hufband  and  Wife,  they 
not  having  appeared  in  Time.  Vide  Buncomb  againft  Love  and  Wife 
Pafih.  8  Gee.  2.  a^  ^ 

Amcry  againfi  Smith.     Trinity  13  Geo.  2. 

Mono  N  to  ftay  Proceedings  founded  on  a  DefeA  in  the 
Affidavit  filed  with  the  Filazer,  by  Virtue  whereof  Defen- 
dant's Appearance  was  entered  by  l^hintiS fecundum  Statutujttj  with* 
out  producing  any  Affidavit  of  Defendant.  The  Deponent  in  Fila- 
cer's Affidavit  fwore  that  he  fcrved  a  Copy  of  the  Writ  annexed  to 
his  Affidavit,  but  faid  nothing  about  Notice  ;  and  the  Notice  fub- 
fcribed  to  faid  Writ  was  not  direded  to  Defendant  as  required  per 
Stat,  and  Blanks  were  left  for  the  Day  and  Year  of  Appearance. 
Rule  abfolute  to  ftay  Proceedings.  Draper  for  Defendant ;  Skinner 
for  Plaintiff. 


Walker 
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Walker  againjl  Haryes,  an  Attorney,  per  Bill.  Mich, 
14  Geo.  2. 

/^  A.fii^  returnable  at  a  general  Return,  viz.  Tret  Mtch.  and  not  a 
Day  certain,  as  it  ought  to  have  been,  was  quaflied,  and  Defen- 
dant ordered  to  be  difcharged  by  Superfedeas  with  Cofts,  Defendant 
confenting  to  bring  no  Aftion,  Per  Cur' :  Defendant  cannot  take 
Advantage  of  this  Matter  by  Writ  of  Error ;  and  if  he  could,  it 
would  be  unreaTonable  to  keep  him  in  Cuftody  till  the  Determina-* 
don  thereof,     failles  for  Defendant ;  Birch  for  Plaintiff. 


Dixon  againjl  Goodman. 

WRIT  of  Inquiry  of  Damages  was  executed  before  one 
EwenSf  verbally  appointed  by  the  Coroners  of  Norwich^  to 
whom  the  Writ  was  direfled.  The  Obje£Hon  was,  that  this  Ap- 
pointment was  infufficient,  and  ought  to  have  been  in  Wrifing,  un- 
der Hand  and  Seal.  It  appeared  that  Defendants  Attorney  attend- 
ed, challenged  a  Juryman,  crofs-examined  PlaintiiPs  Witneiles,  and 
did  not  make  the  Obje&ion  now  infifted  upon,  till  after  Plaintiff  had 
gone  through  his  Evidence.  The  Court  held  the  verbal  Appoint- 
ment no  Authority ;  but  the  Objedtion  is  waived  by  making  De- 
fence. The  Rule  to  ihew  Caufe  why  the  Inquiry  fhould  not  be  fet 
afide,  was  difcharged.     Vrlin  for  Defendant ;  Prime  for  PIainti£ 

Kerry  againjl  Cade. 

PLaintifF  appeared  for  Defendant  as  a  Pcrfon  of  full  Age,  by 
Affidavit  purfuant  to  the  Statute,  and  proceeded  to  Judg- 
ment. Defendant  brought  a  Writ  of  Error ;  and  it  being  dif- 
dofed  to  Plaintiff  that  Defendant  was  an  Infant,  and  intended  to 
affign  Nonage  for  Error  in  Fa£l,  Plaintiff  moved,  and  obtained  a 
Rule  for  Defendant  to  ihew  Caufe  why  the  Appearance  in  Perfon 
Ihould  not  be  ftruck  out,  and  why  Defendant  {hould  not  appear 
by  Guardian,  or  in  Default  thereof,  why  Plaintiff  fhould  not  do 
it  for  bim.      The   Court    thought   Plaintiff*s  Application   came 

too 
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too  late,  and  difcharged  the  Rule.    Birch  &r  PlaintiflT;  Draper  for 
Defendajit. 


Gricc  againji  Allen.     Eafter  14  Geo,  2. 

DEfendant  objeded>  that  the  Name  of  the  PlaintiflPs  Attorney 
was  not  Tet  upon  the  Sheriffs  Warrant,  as  required  per  StaU 
%  G.  2.  for  Regulation  of  Attornies,&r.  and  obtained  a  Rule  to  ihcw 
Cade  wh J  Proceedings  {hould  not  be  ftajrcd.  Upon  (hewing  Caufc  it 
appeared,  that  the  Attorney's  Name  was  put  on  the  Writ,  though  not 
on  the  Warrant ;  and  by  Stat.  12  George  2,  the  Law  is  altered  with 
refped  to  the  Warrant,  though  not  as  to  the  Writ.  The  Sheriff,  un- 
der the  later  AAj  is  required  to  fet  the  Attorney's  Name  upon  the 
Warrant  under  a  Penalty  of  5  /•  and  if  it  be  omitted,  the  Penalty  may 
be  fued  for.  The  Warrant  is  the  SherilPs  AQ,  and  not  the  Party's, 
The  Plaintiff^s  Proceedings  ought  not  to  be  ftayed  by  Reafon  of  this, 
die  Sheriff's  Omiffion;  but  Defendant  may  take  his  Remedy  for  the 
Penalty.  The  Rule  was  dilcharged.  Braper  for  Defendant ;  Urlin 
for  Plaintiff.  Per  Cur^ :  The  Pradice  of  this  Court  in  fome  Inftances 
has  been  found  to  Be  wrong,  and  muft  be  exploded.  Where  an  AA 
of  Parliament  requires  a  Thing  to  be  done  generally,  (without  re- 
quiring it  to  be  done  by  any  Officer,  i^c,  under  a  Penalty)  and  doth 
not  fay  that  for  Want  of  the  Thing  required  a  Writ,  6te.  (hall  be 
Toid,  it  has  been  faid,  that  fuch  ASt  is  diredory  only,  and  not  mak- 
ing the  Writ,  &r.  void.  Proceedings  ought  not  to  be  ftayed ;  but 
if  a  Thing  required  by  Rule  of  Court  be  omitted,  it  isconftantly 
held  to  be  irregular,  and  Proceedings  are  ftayed :  And  furely  an  ASt 
of  Parliament  fhould  have  as  great  Force,  at  leaft,  as  a  Rule  of  Court. 
It  has  been  held,  that  a  Rule  to  bring  aPrifoner  into  Court  upon  the 
Lords  A6t^  ought  to  be  perfonally  ferved  on  the  Creditor,  which  is 
often  impracticable,  and  no  fuch  Thing  is  required  by  the  AStm  It  has 
been  the  Pradice,  on  Complaints  againft  Sheriffs  Officers,  &c.  for 
Extortion  contrary  to  the  Statute-2  Gec»  2.  to  grant  a  Rule  taihew 
Caufe  why  an  Attachment  on  the  firft  Applications  the  Rule  ought  to 
be  to  anfwer  the  Matters  contained  in  the  Petition  and  Affidavits. 


Langley 
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h^nghj  againj  The  Bailiffs  and  Burgefles  of  Eaft- 
Redford,     Hilary  15  Geo,  2. 

DEfendants  were  fued  in  their  Corporate  Czp^dtf  by  commoA 
Capias  ad  refpenden^j  and  upon  Affidavit  of  Service,  an  Ap- 
pearance was  entered  by  VbCxnixff fecundum  Staf  \  and  Plaintiff  en* 
tered  Declaration  in  the  Office,  reciting,  that  Defendants  were  at- 
tached to  anfwer,  (which  cannot  be.)  Defendants  moved  to  fet 
afide  the  Capias  and  Proceedings  thereon ;  obje£ting,  they  ought  to 
be  fued  by  Pom  and  Dijiringas.  And  the  Court  were  of  Opinion, 
that  as  Defendants  are  fued  in  a  Corporate  Capacity, .  the  Capias  ai 
n/ponditt^  is  null  and  void ;  and  the  Rule  to  fhew  Caufe  was  made 
abfolute.  It  was  agreed,  that  had  Defendants  themfelves  appeared, 
the  Objection  had  been  waived*  Bogtle  for  Defendants  |  Siinuer 
for  Plaintiff: 

Chapman  again^  KyUl  and  others.  Trinity  16  Geo.  2^ 

AFTER  Appearance  entered  by  PlaintilF  on  Affidavit  of  Set- 
vice  of  Procefs,  Mocidn  by  Defendants  to  ftay  Proceedings, 
BO  Attorney's  Name  being  fet  upon  the  Copy  of  the  Procefs  ferved 
on  Cbildy  one  of  the  Defendants,  as  required  per  Stat.  12  Gtorgs^  and 
Rule  to  (hew  Caufe  was  made  abfolute.  Per  Cur* :  The  Statute  is 
.compulfory,  and  for  Defers  in  Notices  to  appear  fubfcribed  to  Co- 
pies of  Proccfi  ferved,  nothing  is  more  frequent  than  to  ftay  the  Pro* 
ceedings ;  and  where  the  Dpfe£t  is  in  the  Copy  of  the  Procefs,  the 
Reafon  is  the  fame.  Though  the  Writ  itfelf  be  right,  yet  the  Copy 
ferved  is  defefiive,  and  Proceedings  muft  be  ftayed.  There  is  no- 
ticing in  Stat.  5  Gee*  2.  cap.  %%.fe£i  5.  Stat.  12  Geo.  2.  cap.  23.^4?. 
%%.  or  any  other  fubfequent  Statute,  whereby  the  Statute  12  Geo.  is 
altered  or  repealed  in  this  Particular.  Prime  for  Defendant ;  Agar 
for  Plaintiff*. 

Foot  againjl  Hume.     Hilary  16  Geo.  2. 

TH  E  Procefe  was  ferved  on  the  Return  Day  at  »  at 

five  o'clock  in  the  Afternoon,  with  Notice  to  appear  that  Day, 
which  was  the  Return  Day,  20th  'January^  on  which  Day  the  Procla«* 

mation 
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mation  for  Eflbigns  had  been  made,  and  the  Judge  was  gone  out  of 
Court  before  Noon ;  fo  the  Return  was  expired.  — —  moved, 
and  obtained  a  Rule  to  (hew  Caufe  why  Proceedings  {hould  not 
be  ftayed ;  which  was  made  abfolute  en  Affidavit  of  Service,  no 
Caufe  being  fliewn.  The  Court  declared.  That  Defendant  ought 
to  have  a  reafonable  Time  to  appear  after  Service,  which  is  the  plain 
Intention  of  the  Ad  of  Parliament  direding  the  Notice;  and  that 
the  Notice  ought  to  be  ferved  before  the  Return  Day. 

Marquand  againji  The  Mayor  and  Burgefles  of  the 
Borough  of  Bofton  in  Com'  Lincoln'.  Eaftcr  i6 
Geo.  2. 

SPECIAL  Original  fued  out  in  ConC  LtncoIn\  and  Defendants 
appeared.  Plaintiff  declared  in  Com*  Mlddlejex  \  Defendants  ap- 
peared ;  refudng  to  accept  the  Declaration,  it  was  left  in  the  Pro* 
thonotary's  Office,  and  taken  out  and  paid  for  by  Defendant's  Agent. 
Plaintiff  fued  out  a  new  Original  in  Middlefex,  The  Court  held  the 
Taking  the  Declaration  out  of  the  Office  to  be  a  Waiver  of  the  former 
Prdceedings,  and  difcharged  the  Rule  to  (hew  Caufe  why  Proceed- 
ings in  Middlejex  (hould  not  be  ftayed.  Note;  An  Eflfoign  had  been 
caft  and  adjourned  before  Defendant's  Appearance ;  but  the  Court 
did  not  hold  that  material. 


Gentleman  againji  Bright.     Mich.  17  Geo.  2. 

RULE  for  the  Bailiff  of  the  Dutchy  of  Lancajier  to  return  the 
Sheriffs  Mandaie  on  a  Fi,fa.  difcharged,  the  Warrant  hav- 
ing been  direfiled  to  Officers  of  Plaintiff's  Nomination,  and  at  his 
Peril,  and  not  to  the  Officers  of  the  Bailiff  of  the  Dutchy.  Prime 
for  the  Bailiffi  Skinner  for  Plaintiff, 

Mallom  againfi  Gent. 

RU  LE  to  fliew  Caufe  why  a  Writ  of  Non  omittas  Capias  ad 
refpondend'  (hould  not  be  quaflied,  difcharged.  The  Objec- 
tion to  the  Writ  was,  that  it  recited  a  Mandate  to  have  been  iffucd 
forth  by  the  Sheriff  to  the  Bailiff  of  a  Liberty,  withoftt  naming 

what 
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^hat  Liberty,  but  leaving  a  Blank  for  the  fame.  Tlie  Court  held 
the  Objeflion  to  be  vdid,  and  that  the  proper  Way  to  take  Advan- 
tage of  the  Defers  is  by  Motion ;  but  it  appearing  that  Bail  was  put 
in  to  this  Writ  before  a  Judge,  the  Objedion  now  comes  too  late, 
C>>^i««^r  for  Plaintiff  J  PnW  fot  Defendant. 


V/rlght  agdwjl  Obeden. 

DEfehdant  was  protfc£icd  by  Baron  Hoffman^  a  publick  Mini- 
fter,  and  the  Proteftion  was  regiftercd  in  the  Sheriff's  Office, 
according  to  the  Aft  of  Parliament.  A  Capias  ad  refpondeniT  vidii 
delivered  to  the  Sheriff  of  Vorfegjhirej  who  durft  riot  execute  it, 
by  Reafon  of  the  Proteftlon,  and  thtf  Penalty  in  the  Aft.  Plaintiff 
ferved  the  Sheriff  with  a  Trealbry  Rule  to  return  the  Writ,  whicb' 
Rule  was  difcharged  by  the  Court.  Eyn  for  Plaintiff  j  Draper  for 
the  Sheriff. 


Ogier,  Qtii  tam,  &c.  agaiHjf  Hayward,     'frinity  19 
&  20  Geo.  2. 

COP  Y  of  Original  ferved,  with  Notice  to  appear  (as  Procefs  to 
arrefl)  irregularly.  After  Plaintiff's  Attorney  dlfcovered  his 
Miftake,  he  applied  to  the  Ciirfitor,  who  altered  the  Return  of  the  - 
Original  from  Oiiabis  Hilarii  to  Osialis  Purtficatlonis^  and  refealcd 
it ;  then  Defendant  was  fummoned  by  the  Sheriff,  and  being  return* 
ed  fummoned  on  the  Original,  and  not  appearing,  a  Pone  iffued. 
Upon  Application  to  flay  Proceedbigs,  the  Court  made  a  Rule  to 
(hew  Caufe  \  but  before  they  determined  the  Queflion,  thought  a 
Motion  fhould  be  firfl  made  in  Chancery,  which  was  done ;  and 
Lord  Chancellor,  on  hearing  Counfel  on  both  Sides,  ordered  the 
Original  Writ  to  be  fuperfeded  quia  improvide  emanavity  with  Cofls ; 
becaufe  having  been  once  executed  (by  Service  of  a  Copy,  with 
Notice  to  appear)  though  improperly,  it  could  never  afterwards  be 
made  ufe  of  for  any  other  Purpofe.  Rule  made  abfolutc  to  flay  Pro- 
ceedings, without  Cofls,  Several  Curfitors  attended  the  Court,  but 
did  not  agree ;  they  reported  the  Praftice  differently.  Skinner  and 
BootU  for  Defendant  j  Prime^  Willesy  Draper  and  Leeds  for  Plaintiff. 

£  c  Mafoa 
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Mafon  againji  Obrien,  Efquirc,  Earl  of  Inchiquin  in 
the  Kingdom  of  Ireland,  having  Privilege  of  Par- 
liament.    Mich.  20  Geo.  2. 

SUMMONS  returnable  Trts  Mieb.  Dtfiringas  returnable  31ft 
OSiobety  Alias  Djftringas  returnable  7th  Novembery  40  j.  Ifllies 
returned,  Bootle^  for  PlaintifFi  moved  to  increafe  liTues  on  the  Plu-- 
ries  Diftrlngas  to  a  good  Sum,  producing  an  Affidavit  that  the  Debt 
was  152/.  The  Pradice  here  has  hitherto  been  to  double  the  If- 
fues  returned  from  Time  to  Time,  and  not  fiirther  to  increafe  the 
fame ;  but  the  Courts  of  King's  Bench  and  Exchequer  having  done 
more,  this  Court,  conformable  to  the  Pra6lice  of  the  other  Courts^ 
ordered  Ifliies  to  be  returned  on  the  Pluries  Diftringas  to  20Z1 

Gladman  againji  Bateman. 

COMMON  Capiai  ferved  on  Defendant,  an  Infant^  with  No* 
rice  to  appear  by  his  Attorney,  in  the  Form  prefcribed  by  the 
Statute ;  Defendant  appeared  by  his  Attorney,  and  infilled,  that  hav- 
ing appeared  agreeable  to  the  Notice  ferved,  he  had  done  all  that 
could  be  required  of  him,  and  refufed  to  appear  by  Guardian.  Plain- 
tifF  moved,  according  to  the  Courfe  of  the  Court,  for  a  Rule,  That 
unlefs  Defendant  fhould  appear  by  Quardian  within  four  Days, 
Plaintiff  might  have  Leave  to  name  a  Guardian  for  him,  to  appear 
and  defend  this  Adion.  Defendant  oppofed  the  Motion,  and  his 
Counfel  argued.  That  the  Statutes  12  Gee.  2*  c.  29.  and  15  Geo.  2. 
c.  27.  relating  to  Service  of  Procefs,  did  not  extend  to  Infants,  nor  to 
all  Actions  not  bailable,  but  only  to  Actions  of  Debt  and  on  fimple 
Contrads ;  and  that  the  Plaintiffs  Caufe  of  Adion  being  for  an 
AfTault,  was  out  of  the  Statutes,  and  Defendant  fhould  have  been 
arrefled,  as  before  the  Statutes.  The  Court  made  the  Rule  as 
prayed  by  Plaintiff,  which  is  the  conflant  Praftice  after  an  Appear- 
ance by  Attorney,  where  Defendant  is  an  Infant.  The  Form  pre- 
fcribed by  the  Statutes  cannot  be  altered.  No  Notice  is  taken  of 
the  Party's  being  an  Infant,  or  not  in  the  firfl  Proceeding.  Infancy 
is  to  be  pleaded.  Rule  the  fame  now  as  before  the  ASts  to  appear 
by  Guardian  -,  becaufc  the  Appearance  by  Attorney  would  be  Error 

after 


ftfter  a  Verdid*  If  otfaerwtfe,  no  A^'on  could  be  brought  againft 
an  Infant*  If  this  Queftion  had  been  made  recently,  foon  after  the 
Statutes,  it  mtght  have  been  doubtful  whether  they  extended  to  all 
Caufes  of  A£lion  not  bailable,  or  not ;  but  ail  the  Courts,  ever  fince 
the  AStSy  hare  taken  them  fo  to  do,  and  Cuftom  and  Pra&ice  muft 
)>revail.  The  General  Rule  is^  that  a*  defedive  Appearance  muft 
be  fet  right.    Siimtir  for  Plaintiff^  yd^^r.for  Defendant 

Wingficld  agamfi  Beard,  alias  Farmer.    Trinity  21 

Geo.  2.     /fw--^^  ^  y^^dt^^r^Z 

COPY  rfProccfs  (erved  in  yune^  with  Notice  to  appear  at  the 
Return,  being  the  15th  Day  ofjune^  without  iniferting  the 
Word  (nexi^)  or  the  Year  (1747.)  Rule  abfolute  to  ftay  Proceed- 
ings.   Pnm  for  Defendant;  :^//rj  for  PlaintifF. 


Valentine  againft  Hawkins.     Eafter  21  Geo.  2. 

r^VRREJR^  the  Father,  PlaintiflF's  Attorney,  in  Favour  of  his 
^  Son,  Currer  junior^  Filazer  of  Suffolk^  and  in  Prejudice  of 
the  Filaxer  of  die  County  of  Kini^  though  PlaindfF  and  Defendant 
both  dwelt  in  Ktnt^  where  die  Caufe  of  A£Uon  arofe,  and  had  never 
any  Dealings  together  in  Suffolk^  fued  a  Tift<if  Cal*  from  Suffolk  in- 
to Kenty  out  of  his  Son^s  Office,  in  the  Name  of  one  MuUiner^  an 
Attorney,  inftead  of  a  Capiat  in  Kent  Irom  the  proper  Filazer.  The 
Court  held  this  to  be  unwarrantable  and  irregular,  and  fet  afide  the 
Proceedings,  with  Cofts,  to  be  paid  by  Currer  fcnior,  to  both  Par- 
tits.  C.  Falentim^  a  BailifF,  cooiplained  of  by  Defendant^  denied  the 
Charge  $  and  as  to  him  the  Rule  to  (hew  Caufe  why  an  Attachment, 
was  difcharged.  Sikinner  znd  Poole  for  Plaintiff  and  the  two  Ci/r- 
rers  $  Prime  and  Draper  for  Defendant  s  ffynne  for  C  FetUniine  the 
BatliiR 


ZtZ  Greea 


« 
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Green-  a^arnft  Litdetdn,  BfquiFe^     Triait?f  zi  icii 

Geo.  2. 

PLaintiff^s  Debt  appeared  bjr  Affidavit  to  be  ajo/.  eighty  ShiU 
lings  lilfaes  had  been  returned' on  t|ie  Mar  Difttingas.  Rtde 
diat  the  Sheriffof  ^M<^xfhould  return  20 /•  IfTues  on  the  Pluries 
Dijiring^s.,  jQr^^r  for  PlaintifF. 


Ridley  agalnfl  Wilfon. 

DATE  of  the  Writ  omitted,;  Penalty  for  the  OhvIlTion  lo/* 
on  the  Officer,  ^er  Stat.  H^iU^  3.    Rule  to  ftay  Proceedings 
made  abfolute.    PooU  for  Defendant  i  Skinner  for  Plaintiff. 


Wortley,  Efquire,  againji  Pitt,  Efquire.    Mich.  22 

Geo.  i. 

PLaintifPs  Debt  appeared  by  Affidavit  to  be  1950/.  Fbrty  SKI- 
lings  Ifllies  had  been  returned  on  the  firft  Diftringas.  Rule 
that  the  Sheriff  of  AS^/^at  Aould  return  20/.  Iffues  on  the  jSias 
Dijlringas.     Booth  for  Plaintiff, 


Holt  junior  againft  Hawkcs.  Trinity  22  &  23  Geo.  2* 

TH£  Capiits  ad  reffondtn^  wa^  made  retiiriiable  before  the 
King's  Jufiice,  ii^ead  of  Juftices^  at  Wiftmilfifr ;  and  there 
were  fix  Days  only,  inftead  of  fifteen,  between  the  7^^  and  Retttrn&. 
Proceedings  ftayed,  with  Cofls* 


Wortley 
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Wortley,  Efquire^  agam/i  Pitt,  Efquire. 

DOCMTLEiyJor  Plamdfi;  moved  to  incrcafc  the  Iffiies  on  Plterus 
Diftringas^  (Debt  fworxi  to  be  2000/.  and  upwards),  laftliTues 
aoA  BOW  five  Times  as  much  ^tbe  ufual  Way  here}  looh 


Wortley,  Efquire,  againjl  Pitt,  Efquire.    Mich.  2  j 

Geo,  2. 


O". 


Pluries  Diftringas  IfTues  increafed  from   xoo/,  to  500/* 
BootU  for  PlaintiiF. 


Highmore  againjl  Barlow,  in  Eje<ftment.    Trinity  24 

Geo.  2. 

RULE  to  fliew  Caufe  why  the  Time  for  returning  a  Certiorari 
to  the  Mayor's  Court  of  London  fhould  not  be  enlarged,  and 
the  Certiorari  quafhed.  The  Prafiice  appearing  to  be,  that  in  Ejeft- 
ment  a  Writ  of  Habeas  Corpuf  is  the  prqper  Procefs  ta  remove  the 
Plaint  (under  whicli  the  Defendant  muft  appear  in  this  Court,  and 
enter  into  the  Common  Rule,  and  Plaintiff  mufl  declare  de  novo) 
ind  not  a  Writ  of  Certiorari^  as  in  Replevin,  whereby,  after  the 
Record  removed,  the  Parties  are  to  proceed  upon  it,  and  not  to  be- 
gin de  novo.  Fitz.  Nat.  Srev.  557,  Letter  L.  Rule  abfolute  tb 
quafh  Certiorari^  Habeas  Corpus  to  be  taken  out.  Poole  for  the 
Mayor,  i^c.    Booth  for  Plaintiff. 


Philndore  aiid  others  againjl  Sir  William  Stanhope. 

THE  Debt  fworn  to  be  2^/.  and  upwards.  On  the  Alias 
Difiringas  4  A  Iflues  were  returned.  The  Court  ordered,  that 
on  the  Pluries  Difiringas^  the  Sheriff  (bould  return  Iffues  to  20A 
Draper  for  Plaintiff. 


£  e  3  Bofwell 
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BofwcU  again/}  Roberts.     Trinity  24  Geo.  2. 

OBjeflions,  That  no  Writ  was  fiicd  out,  and  that  the  Copy  of  a 
pretended  Writ  was  delivered  to  Defendant^  inclofed  in  a 
Letter.  But  it  appearing,  that  the  Writ  had  been  figned  by  tho 
Filazer  before  fervcd,  and  the  Delivery  of  the  Copy  made  Service 
by  Defendant's  opening  the  Cover  and  taking  out  the  Copy ;  there 
bcin^  no  Occafiop  to  (hew  the  Original  Writ  at  the  Time  of  Ser- 
vice. The  Rule  to  (hew  Caufe  why  Proceedings  ihould  not  be 
fiayed  was  difcharged.    Prim  for  Plaintiff's  PooU  for  Defendant, 


Philmorc  and  others  againjl  Sir  William  Stanhope, 
Mich.  24  Geo.  2. 

THE  Ifllies  returned  on  the  Pluries Diftringas  were  20 /•  Rule 
that  the  Sheriff'  ihall  return  100  A  Iflues  on  the  next  Dlff 
trtngas^    Debt  fworn  %(pL  and  upwards.     Proper  for  Plaindffs« 

Bax  againji  Calmer.     Hilary  24  Geo.  2. 

RULE  abfolute  to  ftay  Proceedings  on  Procefs  direSed  to  the 
Sheriff"  of  Jiuew/,  ferved  at  Hqfiingf  within  the  Cinque  Ports  \ 
the  Sheriff  of  Kent  has  no  Jurifdi^ion  within  the  Cinque  Ports,  th^ 
Writ  ihould  have  been  a  Teftatum  Capias  direded  to  the  Conftable 
of  JPover  CafiU.    /'r/mr  for  Defendant  ^  Pw// for  Plaintiff* 


BotXtv  againji  Colfworthy.  Trinity  25  &  26  Geo.  2. 

TReafury  Rule  for  die  late  Sheriff  of  Dev&nfiire  to  return  a  Writ 
of  Capias  ad  refpondendum  difcharged.  Terrjf^  late  Under* 
Sheriff  (as  vfujd  in  ttewnfiire)  hud  intrufted  Plaintiff^s  Attorney 
widi  blank  Warrants,  to  be  diredcd  to  bound  Bailiffs  only ;  and  hQ 
had  filled  up  a  Warrant  on  this  Writ ;  and  direfied  and  delivered  it 
to  a  bound  Bailiff,  piirfu^nt  tQ  his  Truft.    Sqt  it  appealing  that 

this 


Iptoceft,  &c.  423 

this  Writ,  though  returnable  in  Rafter  Term  1 751,  was  not  carried 
to  the  SherifPs  Office,  or  tendered  to  the  Under-SherifF,  till  April 
1752,  the  Court  thought  it  unreafonable  to  oblige  the  SheriiFtomake 
a  Return.     Prime  for  the  late  Sheriff;  FooU  for  Plaintiff. 


Dixon,  one,  &c.  againji  Atkinfon.  Eafler  26  Geo.  «• 

TpOOLE^  for  Plaintiff,  obtained  a  Rule  to  (hew  Caufe  why 
Plaintiff fhould  not  have  Leave  to  takeout  a  feparate  Attach* 
ment  of  Privilege,  to  warrant  his  Judgment  againft  this  Defendant 
only,  nunc  pro  tuncj  agreeable  to  a  joint  Attachment  of  Privilege 
againft  Defendant  and  others,  returnable  in  Hilary  23  Geo.  2.  where- 
with Defendant  having  been  ferved,  and  not  appearing,  Plaintiff  bad 
ajsipeared  for  him,  according  to  the  Statute ;  and  after  Judgment, . 
Defendant  had  brought  a  Writ  of  Error.  fFlUesy  for  Defendant, 
(hewed  Caufe;  infifting,  That  an  Attachment. of  Privilege  is  al- 
ways confidered  as  an  Original  Writ,  is  amendable  only  in  Point  of 
Form,  by  the  Inftruftions  given  for  i(  :  That  Plaintiff  purchafed  a 
joint,  and  not  a  feparate  Writ,  originally  by  his  own  Eledion ;  and 
that  the  Court  of  Chancery  where  an  Original  is  bad,  will  not  grant 
a  good  Original ;  though  in  fome  Cafes  that  Court  will  order  an 
Original  where  one  was  fued  out  before.  Quoted  Chafe  againft  Sir 
John  EthridgOy  2  Fent,  130.  Majfmgburn  againft  Durranty  2  FenU 
49.  PooUy  for  Plaintiff,  urged.  That  as  Plaintiff  has  obtained  a  regu- 
lar Judgment  for  a  juft  Debt,  unimpeached^  it  is  reafonablc  for  the 
Court  to  interpofe,  in' Cafes  of  Coipmon  Procefs,  after  Judgment  by 
Default,  Plaintiff  fues  a  Sp^cisil  Original  to  warrant  it  That  At- 
tachments of  Privilege  arc  not  always  confidered  as  Original  Writs, 
appears  by  General  Rule,  Hilary  1 1  Geo.  z,  whereby  four  Defen- 
dants Names  (and  no  more)  may  be  put  into  one  and  the  fame  At- 
tachment. The  Court  were  of  , Opinion,  That  an  Attachment  of 
Privilege  is,  ftrifily,  neither  an  Original  Writ,  nor  a  Capias  5  it  an- 
fwers  the  Purpofes  of  both  (  it  warrants  the  Proceedings,  as  well  as 
brings  the  Party  into  Court.  The  Rule  Hilary  11  Geo,  2.  muft 
have  confidered  an  Attachment  of  Privilege  as  mefne  Procefs. 
There  is  no  Precedent  of  a  new  Attachment  to  warrant  a  Judg- 
ment. If  Defendant  had  dippeared,  the  Court  probably  would  have 
ordered  a  new  Attachment  (if  neceffary) ;  but  by  the  Appearance  en- 
tered according  to  the  Statute,  npthing  is  helped  or  admitted.  By  the 

£  e  4  Pradice 
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Pradice  of  this  Court,  the  Did  Joixit-Attachment  (eems  to  be  good| 
^nd  fufficicnt  to  warrant  Proceedings  thereon  againft  Defendants  fe* 
verallr,  as  will  be  reported  to  the  Court  of  King's  Bench,  if  they 
jdefire  to  be  informed  wM  is  the  Pradice  here.  The  ^ule  diCi 
charged* 

Hand,  one,  &c,  againfi  Grofvenor,  one,  &c.  Plaintiff 
and  Defendant  both  Attornies  of  this  Court. 

RU  L  £  to  (hew  Caufe  why  Proceedings  by  C4pm  (hould  no| 
be  fet  afide  ;  Defendant  obje£ttng  that  he  ought  to  have  been 
iued  by  BiU :  But  Defend^t  having  appeared  to  the  Capias  before 
|he  Motion,  has  cured  the  Miftajce.  He  may  plead  his  Privilege, 
The  Rule  difchargcd* 

Hanbury  and  Wife  againfi  Cowper,  one,  &c,  by  BilK 
Mich,  29  Geo.  2. 

RULE  abfolutc  to  fet  afide  a  Fieri  facias^  and  the  Execution 
thereof,  without  Cofts ;  the  Writ  was  irregular  in  two  Partis 
culars;  Firft,  in  the  Return,  which  was  general  15  Martin*  inftead 
of  a  Day  certain,  and  Secondly,  it  commanded  the  Sheriff  to  have 
the  Money  when  levied  at  the  Return  in  Court,  to  be  rendered  to 
Plaintiff  the  Hufband  only,  and  not  to  the  Hulband  and  Wifc^ 
though  both  were  Plaintiffs.  PlaintilFs  produced  a  Judgment  by  Con- 
feffion  to  warrant  the  Fieri  facias^  but  it  was  feulty,  the  Recovery 
being  by  the  Plaintiff  the  Hulband  only.  The  Court  ordered  the 
Judgment  to  be  reftified  agreeable  to  Defendant's  Confeffion ;  and 
that  Defendant  fhould  bring  no  AAion.  Prime  for  Defendant! 
Poole  for  Plaintiffs. 


Aflilcy  the  Younger  againfi  Maekarley  and  anothef^, 
Hilary  29  Geo.  2. 

CO  P  Y  of  Procefs  ferved  on  the  Return  Day  at  3  o'Cleck  in 
the  Afternoon.  Rule  abfolute  to  ftay  Proceedings.  Vide  Fooi 
againft  Humey  HiL  |6  Geo.  2.  VoL  2.  p.  330.  Davy  for  Defend^i 
intsj  PriW  for  Plaintiff'. 

6  Price 


Frice  again^  Schomberg.    Trinity  29  &  30  Geo.  z, 

THE  Sheriffs  of  London  returned  on  a  Capias  ad fittUfaclendum^ 
Tlut  Defendant's  Name  was  regiftcred  in  the  Secretary  of 
State's  Office,  as  a  Pomcftick  of  Count  Hajlang  a  foreign  Minifter^ 
and  tranfmitted  to  them,  and  fct  up  in  their  Office.  Rule  to  fhew 
Caufe  why  Sberifis  fhould  not  make  a  better  Return  dlfcharged,  the 
Sheriff's  Office  is  pot  beneficial  but  cxpenfive,  they  (hould  not  be 
driven  into  Difficulties,  they  granted  a  Warrant  j  ^but  no  Officer 
durft  execute  it.  If  Defendant  b^  a  Domeftic,  the  Procefs  is  void 
^ir  Statute  ^  Ann,  and  Lord  Chancellor,  and  the  two  Chief  Juflices 
have  Power  to  infll£t  corporal  Puniflunent.  The  Sheriffs  ftand  by 
iheir  I^eturn,  if  it  be  infufficient  Plaintiff  may  apply  next  Term  for 
^  Attachmeatt    Xiavy  for  the  Sheriffs }  Hew'itt  for  Plaintiff* 


Elliot  againjl  Parrot,     Hilary  31  Geo.  2. 

THE  Capias  ad  refpondendum  was  returnable  from  the  Day  of 
the  Holy  Trinityy  in  3  Weeks,  and  on  the  Copy  ferved  was  a 
Notice  fiibfcribed  to  appear  at  the  Return,  being  the  a6th  of  Junej 
without  faying  In/ianty  next^  or  nSh  ^bich  the  Court  now  held  to 
be  fufficient,  exploding  the  former  Doctrine  on  this  Subjed,  'Tis 
incumbent  oii  Defendant  to  appear  at  the  Return,  which  muft  ac* 
cording  to  the  Notice  be  the  26th  June  in  Trinity  Term,  1757,  as 
appears  froip  the  Te/le^  and  the  Date  of  the  Writ.  Rule  to  fliew 
Caufe  why  Proceedings  fcould  not  be  ftayed,  difchargcd.  The  Writ 
bore  Tejli  23d  May^  and  was  dated  4th  June.  The  Copy  with 
Notice  was  ferved  7th  Jum^  1757.  Poole  for  Plaintiffs  Prime  for 
Defendant. 


Duggin  againjl  The  Earl  of  Peterborough.    Trinity 
32  &  33  Geo.  2. 

THE  Writ  of  Enquiry  of  Damages  concluded  thus,  (\f/as.^ 
Witnefe  Sir  John  WiUes^  Knight,  at  Weftminjler^  and  there 
Hopped)  adding  ni^itber  Day  nor  Year,  after  this  Writ  executed 

wfthout 
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without  any  Defence  made,  on  Defendant's  Application,  a  Rule 
was  made  to  ihew  Caufe  why  it  (hould  not  be  fet  afide,  and  on  Plain- 
tiffs Application  a  Rule  to  (hew  Caufc  why  it  fliould  not  be  amend- 
ed by  adding  a  Day  and  Year,  upon  hearing  Counfel  on  both 
Sides,  the  Court  difcbarged  both  Rules.  {Very  probably  the  Writ 
may  be  fufficient  as  it  ftands.) 

Cooper  figainji  Sherbrooke,  Efq;  and  Mead  in  Re- 
plevin.    Eafter  33  Geo.  2. 

RULE  to  (hew  Caufe  why  Inquifition  on  Writ  of  Inquiry  of 
DamageS)  final  Judgment,  and  FLfa,  (hould  not  be  fet  afide. 
The  Diftrefs  was  made  for  a  Rent  Charge  after  Re*  fa  lo*  returned 
and  filed,  and  Rule  to  declare  given,  Judgment  de  Retorn*  bdhenJC 
was  figned  for  want  of  a  Declaration,  and  Writ  of  RetorrC  baben^ 
iflued  lath^^tf/y,  1759*  but  never  executed.  Second  of  O^^^^r  Plain- 
tiff fued  out  a  Writ  of  fecond  Deliverance,  (which  Writ  is  given 
by  Statute  Wejlmmjier  2,  13  Ed,  i.)  Defendant  did  not  proceed  on 
the  Writ  of  RetorrC  habend*  j  but  entered  a  Suggeftion  on  Record 
according  to  Statute  17  Cha.  2.  S.  2.  and  27th  O^iober^  gave  Notice 
of  the  Execution  of  a  Writ  of  Inquiry  of  Damages,  Defendants  not 
having  then  had  any  Notice  of  the  Writ  of  fecond  Deliverance, 
though  before  the  Execution  of  the  Writ  of  Inquiry  they  had  No- 
tice of  it.  Defendants  were  Truftees  for  the  Wife  oijobn  Wilkei^ 
Efq;  It  was  on  Plaintiff's  Part  urged  that  the  fecond  Deliverance 
removes  the  Judgment  of -Rt-rorw'  habend\  and  opens  the  Caufe  again, 
that  if  the  RetorrC  h^bend'  be  not  executed,  the  fecond  Deliverance 
fuperfedes  it,  if  executed  it  brings  back  the  Diftrefs.  That  after  Ac 
Merits  tried  under  the  fecond  Deliverance,  the  Diftrefs  will  be  irre- 
plevifable.  On  Writ  of  Retdrn*  babend*  awarded  Writ  of  fecond 
Delivej-ance  is  given  the  Party  to  reinftate  him.  That  the  Defen- 
dants caimot  enter  a  Suggeftion,  but  whilft  the  Judgment  of  RetorrC 
babend'  (which  is  aNon-fuit)  fubfifti.  But  the  Court  thought  other- 
wife,  they  held  that  a  Writ  of  fecond  Deliverance  (which  is  not 
taken  away  by  Statute  11  Geo.  2.)  is  no  Syfer/edeas  to  the  Writ  of 
Inquiry  of  Damages.  If  Defendants  had  proceeded  on  the  Writ  of 
RetorrC  babend'j  Court  would  have  ftoppcd  them ;  but  they  have 
made  their  Option  to  proceed  under  the  Statute  Cha.  2.  which  they 
had  a  Right  to  do.    This  Statute  and  former  Statute  were  intended 

to 
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to  prevent  Delay,  and  give  the  Party  a  better  Remedy.  Statute 
a  I  H.  8.  C.  iq.  gives  Damages  in  Compeniation  of  Trouble  and 
Expence,  aa  H.  8.  C.  15.  gives  Cofts  where  a  Non-fuit.  Old  Sta- 
tute mentions  Writ  of  fecond  Deliverance,  new  Statute  does  not. 
Boker  againft  Lane^  Carthew  253.  Err\  "Pabmr  403.  Latch.  72. 
Hilman  againft  Taylor.  Trinity  13  £^  14  Gtorge  ai  In  Qmmuni 
fianco^  Rule  difcharged.  Wbitakir  and  Nans  for  Defcaidants; 
Hewitt  and  i^tfi^  for  PlaintifF.  If  this  Conftru£lion  was  not  put  on 
Sutute  Cha.  a.  it  would  be  totally  nugatory.  t 


Atkinfon  againji  TzyXor. 

/^Apias  ad  nfpondendum  returnable  on  the  Morrow  of  the  Purifi* 
cation  of  the  blcflcd  Mary^  bon  Teft  a3d  January^  33  Geo.  a. 
The  Rble  made  abfolute  to  fet  ailde  the  Proceedings  as  irregular  for 
want  of  15  Days  between  the  Tefte  and  Return  without  Cofts.  The 
Court  would  not  turn  the  Defendant  round  to  his  Writ  of  Error. 
Nans  \  for  Defendant  \  Davy  for  the  PlaintlE 


l^roDtbftton*. 

Eaglesfield  againft  Andcrfon.     Trinity  7  &  8  Geo.  2. 

DEfendant  came  to  fhew  Caufe  why  a  Prohibition  (hould  not  be 
granted  \  and  objedled  tb^t  no  Affidavit  was  filed,  whereby 
the  Libel  whereupon  PlaintifF  had  mpved,  appeared  to  be  a  true 
Copy.  Per  Cur*:  The  Obje(%(^  is  good.  Rule  difcharged,  JFright 
for  Defendant^  UrUn  for  Plaifttiff*. 


Fite 


^  Ipjrai^ibttiin. 


Vittagamji  Evans.     Mich*  ii  Geo.  2, 

RULE  for  Civillafls  to  be  Board  on  both  Sides,  in  Relation  to 
a  Prohibition.  Dr.  Lee  attended  to  argue  againft  the  Prohi-i 
bition  \  but  none  would  attend  to  argue  for  it,  as  by  Affidavit  ajw 
peared.  Per  Cur^  :  We  ought  to  hear  Civilians  on  both  Sides,  or 
not  at  all.  ^  Enlarge  the  Rule,  perhaps  when  our  Opinion  is  known, 
a  Dodor  may  attend  on  the  other  Side :  Afterwards,  no  Civilian  at- 
tending to  argue  for  the  Prohibition,  Dr.  Lee  could  not  be  heard 
againft  it. 

Maltom  againft  Acklom,  in  Prohibition.     Hflary  20. 

Geo.  z. 

PLaintiff  had  obtained  a  Rule  to  (hew  Caufe  why  a  Writ  of  Con* 
fultation  (houldnot  be  granted,  for  Want  of  Plaintiff 's  provinj; 
his  Suggeftion  by  two  Witnefles  within  fix  Months,  as  required  by 
the  Statute ;  and  why  Plaintiff'  (hould  not  pay  double  Cofts.  Upon 
Caufe  (hewn  it  appeared,  that  the  Declaration  had  been,  by  Rule, 
ordered  to  be  made  agreeable  to  the  Proceedings  in  the  Spiritual 
Court,  and  thereupon  a  Prohibition  to  ifliie.  And  the  Court  being 
of  Opinion  that  the  Time  for  proving  the  Suggeftion  ought  to  be 
computed  from  the  Time  of , the  Amendment,  and  not  further  back. 
The  fix  Months  were  not  expired,  and  the  Rule  was  dtfchargcd. 
Booth  for  Defendant;  Agar  for  Plaintiff^ 


iaefermte. 

Corrance  againft  Newfom,  Crifp  and  Smith.    Mich. 

12  Geo.  2. 

MOTION  ^fr  PnW  to  make  Rule,  JVj^/r/w  Rule  of  Court 
to  refer  to  Prothonotary  Tbcn^on  to  afccrtain  Damages. 
Penied  as  improper* 


4ir 


Htpltiiin, 


bavis  agam/i  Prince,  in  Replevin.    Trinity  26  Scif 

tJeo.  2. 

RULE  abfolutc  to  ftay  Proceedings,  on  Payment  of  47  /•  Rent 
diftraincd  fo^,  and  Cofts*,  after  Declaratioh,  but  before  A- 
vowry.     ^/i^j  for  Plaintiff  i  PnW  for  Defendant.  


Ill    I  I    ;>• 


,A^ 


Taiker  againji  Geale.     Hilary  6  Geo.  t. 

T^Efendant  was  bronght  into  Court  by  Habios  C^pui  ^vt^Qid. 
jLy  to  the  Sheriff  of  Kenty  and  upon:  the  Return  ithoreof  it  ai^ar^  ^ 
ti  that  Defendant  was  detained  by  a  Writ  of  Rifieus  which/  b^  r 
been  iffued  by  the  Filazer,  founded  on  a  Refoue  returned  by  thef** 
Sheriff  on  a  Writ  of  Capias  ad  refpondendum  between  the  Partteit^  Hi' 
which  Writ  of  Refcous  was  contained  an  AT  Cap''  againft  the  De- 
fendant to  anfwer  the  Plaintiff  according  to  the  Tenor  of  the  firft  . 
Cap*.    Motion  was  made  to  difcharge  Defendant)  thd  Writ  of 
i?5/?fl^j  being  complex,  /.  e.  to  anfwer  the  King  for  a  Contempt,  and 
to  anfwer  Tajker  in  a  Civil  AcSioh.    The  Court  denied  to  make 
any  Rule,  the  Writ  of  Refcous  being  in  the  common  Form.     Vide 
Officina  Breviumy  Title  Refcousy  fol.  194.  ^ 


Rex  contra  Philips  and  others.     Eafter  6  Geo.  2. 

A    Refcous  ^rtras  relume*  by  the  Sheriff  oX  Ejffexy  anil  an  Ahach- 
ment  being  iffued  and  Defendants  taken  thereupon,  Defend- 
ants entered  into  Recognizances  for  their  Appearance  to  be  ex- 
amined upon  Interrogatories.    The  Court  were  of  Opinion  that  a 
Refcous  returned  by  the  Sheriff  is  not  a  Matter  traverfable,  but 
•  <^  amounts 
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amounts  to  a  Convidion,  and  the  Party  taken  upon  an  AttacbmenC 
founded  upon  a  Refcous  returned  is  not  proper  to  enter  into  Recog* 
nizance  to  be  examined  upon  Interrogatories,  fuch  Attachment  be« 
ing  in  the  Nature  of  a  Capias  pro  Fine  to  bring  the  Party  into  Court 
to  be  fined,  and  therefore  difcharged  die  Recognizance  as  irregularly 
taken. 


Rex  contra  Baldwin  and  others. 

I^YkE  mored  to  quafh  the  Return  of  a  Refcous  upon  a  Pi.  Fd^ 
^^  as  a  bad  Return.  Rule  to  (hew  Caufe.  The  Sheriff  in  this 
Onfe  may  raife  the  Poffi  Conf^  and  therefore  cannot  return  a  Rifcous^ 


The  King  againfi  Tyrell  and  others.     Trinity  6  &  7 

Geo.  2. 

AN  Attachment  having  iflued  againft  Defendants  Upon  a  kefaui 
,  returned.  Eyre  moved  that  they  might  fiibmit  to  a  fmall  Fine. 
Cur*  ordered  the  Fine  to  be  fufpended  till  after  the  Trial  of  an  Ac** 
tion  to  be  brought  againft  the  Sheriff  for  a  falfe  Return,  and  in  the 
mean  Time  permitted  Defendants  to  enter  into  Recognizances  with 
Sureties. 


The  King  againji  Tyrell  and  others.     Eafter  7 

Geo.  2. 


THE  Sheriff  had  returned  a  Refcous  againft  Defendants,  n^o 
had  thereupon  entered  into  the  ufual  Recognizance^  and 
brought  an  AAion  againft  the  Sheriff  for  a  falfe  Return,  and  ob« 
tained  a  Verdi^  Eyre  moved  that  the  Recognizance  might  be  dif- 
charged, which  was  granted  upon  producing  the  Pofleom 
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Newarke  againji  Newarkc.     Triiiity  7  &  8  Geo.  2. 

UPON  heiring  Counfel  on  both  Sides,  the  Court  determined 
that  in  a  Scu  Fa.  to  revive  a  Judgment  it  is  not  neceflary  to 
infert  the  particular  Term  wherein  Judgment  was  recovered ;  the 
King's  Binch  Form  is  Nuper  recupiravit^  and  the  Precedents  arc 
both  Ways  in  this  Court.  It  is  the  fame  in  Point  of  Law  in  both 
Courts,  Ctrtum  tji  quad  cerium  rtddi  poUjI.  Upon  Nul  tiel  Record 
it  may  be  made  certain  by  the  Record.  Eyre  for  Plaintiff^  Damal 
for  Defendant. 

Poole  againji  Broadfield.     Mich.  8  Geo.  2. 

VCL  Fa.  ordered  to  be  quafhcd  on  Plaintiff's  Motion  without 
Cofts  before  Plea  pleaded,  although  Defendant  had  entered  an 
Appearance.     Chappie  for  Plaintiff  i  Eyre  for  Defendant. 


Matravers  the  Younger  againji  Adlam  and  Browne. 
Trinity  10  &  11  Geo.  2. 

VCL  Fa.  on  Recognizance  of  Bail.  5<f^^i/ demurred  to  the  Set. 
Fa,  and  on  the  Argument  objefled  that  it  doth  not  contain  any 
poHtive  Averment  that  Plaintiff  recovered  Judgment  againft  the 
Principal ;  it  is  expreffed  only,  that  although  Plaintiff  recovered 
Judgment,  yet  Defendant  did  not  pay  the  Condemnation-Money,  or 
render  his  Body  to  Prifon,  £5fr.  He  objefted  alfo,  that  the  Pecog- 
nizance  is  in  an  Aftion  at  the  Suit  of  John  Matravers^  and  the 
Judgment  recovered  is  by  yohn  Matravers  the  Younger,  and  it 
cannot  be  intended  that  John  Matravers  and  John  Matravers  the 
Younger  are  one  and  the  fame  Perfon.  Eyre  anfwered,  that  the  Scu 
Fa.  is  in  common  Form,  the  Recovery  of  Judgment  is  fufficiently 
averred,  and  as  to  the  Identity  of  the  Perfon,  it  is  fet  forth  by  Set* 
Fa.  after  reciting  the  Recognizance,  that  although  the  faid  John 
Matravers  by  the  Name  of  John  Matravers  the  Younger  recovered 
Judgment,  (s^c.    The  Court  gave  Judgment  for  the^Plaintiff. 

Wright 
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Wright  againji  Trcwcefcc*     Nfich.  20  Geo.  ii 

RULE  to  (hew  Caufc  \rhy  Pfoceedings  on  a  Scire  facias  quari 
Executlo  non,  brought  by  Splncke^  Executor  of  the  deceafect 
Ptaintiff,  pending  a  Writ  of  Error^  (bould  not  be  ftayed.  On  (hew- 
ing Caufe  it  appeared^  That  the  Record  of  thtf  Judgtfitofwsfe  mrf 
tranfcribed  into  the  Kln^s  Bench  \  and  die  Scire  facias  cmt  of  Ais 
Court  was  held  to  be  regular.  The  Executor  may  re^ive^  but  can- 
not take  out  Execution  pending  tiie  Writ  of  Error.  After  s( 
Tranfcript^  the  Scire  facias  quare  Executlo  mk  (hould  go  out  of 
the  Court  of  Kln^s  Bench.  PlaintifF  in  Error,  if  deftrous  to 
proceed,  might  (after  a  Tranfcript)  have  a  Scire  facias  ad  autRenf 
Errores  out  of  the  Klng*s  Bench  againft  the  Executor  or  Admin^ 
ftrator  of  the  Defendant  in  Error.  The  Rule  difcharged.  BoetU 
for  Plaintiff's  Executor;  JVlUes  for  Defendant. 


Bowler  againji  Owen.     Mich.  6  Geo.  2. 

DEfcndant  was  an  Out-Penfioner  of  Chelfea  College,  and  thrf 
Queftion  was.  Whether  or  no  he  was  intitled  to  the  Benefit 
of  the  A8t  of  Parliament  as  a  Soldier  in  his  Majefty*s  Service.  The 
Court  held  he  was  not,  being  under  no  military  Difciplin^,and  fub- 
je£l  only  to  the  Control  of  the  Commifiioners. 

Nichols  and  others  againft  Wilder.    Eafter  6  G*o.  2* 

PLaintiff  brought  an  Aaion  againft  Defendant,  ysAo  was  a 
Soldier,  for  a  Debt  under  10/.  and  recovered  Judgment  for 
14  A  10  J.  Damages  and  Cofts,  and  afterwards  brought  an  AfHon 
of  Debt  upon  the  Judgment,  and  held  Defendant  to  Bail,  who 
moved  to  be  difcharged  upon  a  common  Appearance,  being  a 
Soldier^  and  the  Debt  for  which  he  was  originally  fued  being 

under 
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lifiiler  16  A  The  toiirt  were  of  Opinion  that  the  Debt  which  they 
were  to  confider  was  the  Sum  recovered  by  the  Judgment,  and  that 
Defendant  muft  be  held  to  Bail.  The  fame  Point  was  determined 
Upon  ConHderationi  and  looking  into  th«!  Soldiers  AA  in  HiL  5  Gcq.  i* 
inter  Bilfon  and  Smith* 


Savage  againji  Monk*      Trinity  1 1  &  12  Geo.  ti 

DEfendant,  a  Soldier  in  the  King's  Service,  was  arrefted  and  held 
to  Bail  in  an  A6lion  of  Debt  upon  a  Judgment,  and  moved 
to  fet  afide  the  Bail-b6na,  the  original  l)ebt  being  only  3/.  3/* 
though  the  Damages  and  Cofts  recovered  did  amount  to  more 
than  10/.  The  Court  confidered  the  Words  of  the  Ciaufe  in  Favour 
of  Soldi^fs  in  the  laft  and  other  A£ls  for  punifhing  Mutiny,  tic.  and 
were  of  Opinion  that  the  original  Sum  due  in  this  Adion  is  the  Sum 
irecovered  by  the  Judgment.  A  Debt  on  Judgment  cannot  be  coh- 
fidered  as  a  Debt  of  a  lefs  Nature  than  ^  Hmple  Contraft,  and  the 
Rule  to  fh^w  Caufe  why  the  Bail-bond  Ihould  hot  be  fet  afide  was 
difchar^ed.     Eyre  for  Defendant  \  Parker  for  Plaintiff 


Flanders  againft  NichoUs. 

DEfendant,  a  Soldier  in  his  Majefty's  Service,  was  fued  by  Plain- 
tiff in  the  MarJhaPs  Cdurt  for  a  Debt  of  Three  Pounds  Seven- 
teen Shillings  and  Four  Pence,  ^nd  after  a  Writ  of  Inquiry  executed 
in  that  Court,  the  Cofts  were  taxed  at  Seven  Pounds  Fourteen  Shil- 
lings, and  PlaintiftTigned  final  Judgment  for  the  Sum  total,  being 
tlevcn  Pounds  Eleven  Shillings  and  Four  Pence.  Defendant  tnov- 
ed  the  Judge  of  the  MarJhaVi  Courts  that  no  Execution  might  bft 
iffued  againft  his  Perfon,  which  upon  hearing  both  Sides  was  or- 
dered, and  the  Judge  directed  Defendant  to  apply  for  Cofts,  in  cafe 
his  Perfon  fhould  be  taken  in  Execution.  PJaintiff  brought  an  Ac- 
tion in  this  Court  upon  the  Judgment,  and  Defendant  moved  that 
the  Bail-bond  might  be  delivered  up,  on  entering  a  Common  Ap- 
pearance, and  obtained  a  Rule  to  (hew  Caufe,  and  foi*  Cofts.  The 
Court  on  (hewing  Caufe  were  of  Opinion,  tliat  though  the  Claufes  in 
the  former  Acts  of  Parliament  to  prevent  Soldiers  being  taken  out  of 
the  King's  Service  have  hitherto  been  defeftive,  yet  the  Ciaufe  in 
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tfaelaft  Ad  13  Gio.  2.  is  fufficient,tfae  original  Debt  being  under  Tea 
Poundis;  and  PlaintifF  having  proceeded  to  hdd  Defendant  to  BaS  af- 
|er  he  knew  the  Opinion  of  the  Judge  of  the  Marjkad  Courts  the 
Rule  was  made  abfolute  in  omnibuu  ^ar  for  Defendant }  Skitmir 
for  Plaintiff. 


dttpet(eliea0. 

Spincks  againfi  Bird.     Eafter  10  Geo.  2. 

AF  T  E  R  a  Writ  of  Error  abated  by  Death  of  late  Chief  Juf- 
tice,  PlaintifFwith  Leave  of  the  Court  fued  out  a  Ca^  Sa.  and 
an  Exigent  pofl.  Ca.  Sa.  and  was  proceeding  thereon  to  Outhyvrj. 
Defendant  brought  a  new  Writ  of  Error,  and  had  a  Supaftdeau 
ChafpU  moved  to  difcharge  that  Part  of  the  Superfedeas  which  ex- 
tended to  ftop  the  Proceeding  to  Outlawry^  and  obtained  a  Rule  to 
{hew  Caufe,  which  was  difcharged.  The  Outlawry  is  founded  on  the 
Execution,  and  the  Writ  bf£rror,  which  ftays  Execution,  muft  ftay 
the  Outlawry,  which  is  die  Superftrudure.  It  appears  by  the  Prece- 
dents that  the  Superfedeas  is  in  common  Form,  and  the  Words 
thereof  (furceafe  putting  in  Exigent)  are  well  inferted ;  the  Writ  of 
iSrror  is  a  Superfedeas  from  the  (baling,  though  no  Contempt  is  in- 
curred till  after  Notice  of  the  Allowance.  The  Writ  of  Error  be- 
ing brought  before  the  Exigent  executed  ftays  the  Proceedings  to 
Outlawry.    Parker  for  Defendant 

Sec  Title  fdrtfouerf* 

Ncwball  againfi  James.     Hilary  13  Geo.  2. 

A  Copy  of  the  Declaration  was  delivered  at  the  Fleets  Defendant 
being  a  Prifoner  there,  but  was  not  indorfed  for  Bail  by  the 
ProthonoUry  or  his  Deputy  purfuant  to  general  Rule,  HiL  8  George 
2.    An  Affidavit  was  filed,  and  the  Declaration  properly  indorfed  1 

but 


but  Plantiflf*8  Attorney  left  at  the  Fleet  a  CopjTof  the  Declaration 
and  Indorfement  inAead  of  the  Original)  which  was  beM  infuflKrient, 
and  the  Rule  to  (hew  Caufe  why  a  Superfedeas  £bouId  not  ifllie  to 
diicharge  Defendant  out  of  Cuftody  upon  emering  common  Ap* 
pearance  wai  made  abiblute.  £m/^  for  Pkimiffi  Draper  for  De- 
fendant. 


Trim,  tiaemttt,  &c. 

Makepeace  againft  Stevens,  and  others  i  Verdid  for 
Defendant,  Hilary  6  Geo.  2. 

AT  die  Affixes  a  Point  was  referred,  and  referred  to  Lord  Gbi«f 
,  Juftice  Lee^  then  one  of  the  Judges  of  the  King's  Bench,  for 
bis  Opinion  upon  the  Matter  in  Law,  the  Chief  Juftice  defired  the 
Opinion  of  the  Court  of  Common  Pleas,  out  of  which  the  Caufe  if* 
Ried;  the  Court  were  6f  Opinion  for  the  Defendants,  and  ordered 
the  Poflea  to  be  delivered  to  their  Attorney* 

Philips,  Qui  tam,  againft  ScuUard.     Eaftef  6  G^.  2. 

AN  AOion  brought  for  50  A  Pensdty  for  felling  Half  a  Pint  of 
Cherry  Brandy,  The  Faft  was  proved  upon  the  Trial  to  be 
done  by  Defendant's  Wife  ;  but  feveral  Circumflances  appeared  to 
ihew,  that  (he  was  unwarily  drawn  in  by  falfe  Pretenees.  Lord  Chief 
Juftice  £yre^  who  tried  the  Caufe,  dire&ed  the  Jury  to  find  for  Plain* 
tiff,  but  they  found  for  Defendant  contrary  to  Evidence.  Belfield 
moved  for  a  new  Trial,  and  a  Rule  Nifi  eaufa  was  grated,  but  was 
afterwards  difcharged  upon  fhewing  Caufe ;  the  A£tion  being  hsrd|^ 
and  the  Cafe  having  been  reprefented  to  the  Commiflloiiers  of  £jtJ 
cife^  who  refufed  to  diredt  a  Profecution* 


F  f  a  Hemings 
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Heniings  againft  Robinfon.    Mich*  6  Geo.  2. 

A  Point  was  rcfervcd  at  the  Sittings  of  Nift  Prius^  Whether  the 
Proof  of  the  Indorfor  of  a  Promiflbry  Note  his  Acknowledg- 
ment that  the  Name  indorled  on  (aid  Note  was  his  Hand-writing, 
be  fufficient  to  prove  thelndorfementinan  A£Uon  brought  by  Plain* 
tiiF  as  Indorfee  againft  Defendant  as  Drawer  ?  The  Objedion  was, 
That  noPerfon's  Confeffion  but  the  Defendant's  himfelf  can  be  Evi- 
dence, and  the  Indorfor's  Hand  muft  be  proved.  The  Objedion 
was  held  good }  and  the  Verdid^,  as  to  the  fecond  Promife  in  the  De- 
claration, was  ordered  to  be  vacated. 
f 

Huddlcftone  againji  Brigftock  and  others.     Mich. 

7  Geo.  2. 

TW  O  Ifliies  were  joined  between  the  Parties ;  and  upon  Trial 
both  liTues  were  found  for  Plaintiff.  Defendant  moved  for 
a  new  Trial  \  and  Mr.  Baron  C^mynsy  before  whom  the  Caufe  was 
tried,  certified  the  Verdid  as  to  one  of  the  Iflues,  to  be  contrary  to 
Evidence ;  but  as  to  the  other  Iflue,  certified  it  to  be  right.  The 
Court,  upon  hearing  CoMnfel  on  both  Sides,  were  of  Opinion  that 
the  Verdi£t  could  not  be  fevered,  and  being  right  in  Part  muftftand. 
Baynes  for  Defendant  j  Darnal  for  Plaintiff. 

Anonymus. 

THIS  Caufe  was  tried  the  laft  Ghucefter  Affixes.  Defendant 
moved  for  a  new  Trial ;  and  Mr.  Jufticc  Page  certified  the 
Damages  (which  were  50  /J  to  be  excel&ve;  but  the  Adion  appear- 
ing to  be  brought  for  a  very  malicious  Profecution  \  and  Plaintiff 
having  been  imprifoned  and  tried  for  Felony,  the  Court  were  of 
Opinion  that  in  the  Nature  of  the  Thing  the  Damages  appeared  to 
be  moderate,  and  therefore  refufed  to  grant  a  new  1  rial. 


Carter 
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Carter  agamjl  Upplngtori. 

A  Third  Perfon  made  Affidavit,  that  to  his  Knowledge  A.  B. 
was  a  material  Witnefs  for  Defendant ;  and  thereupon  Z>tfr»i|/ 
moved  to  put  off  the  Trial ;  but  the  Court  reftifed  to  make  any  Rule 
upon  this  Affidavit)  becaufe  none  but  the  Party  himfelf  can  fwear  to 
any  Perfon's  being  a  material  Wicnefe* 

Roberts  againji  Downes,  an  Attorney.      Eaftcr 
7  Geo.  2. 

TT^  LIN  moved  Adonday^  May  13,  to  put  off  a  Trial  which  was 
to  be  the  Day  following.  Court  made  a  Rule  to  (hew  Caufe ; 
but  declared  that  for  the  future  fuch  Motions  ought  to  be  made  at 
leaft  two  Days  "before  the  Day  of  Trial.  Mivy  14th,  Plaintiff  came 
to  fhew  Caufe  upon  the  Rule  made  thd  Day  before,  why  the  Trial 
(hould  not  be  put  off.  Defendant  had  given  Notice  to  fet  off  a  Deb^ 
and  the  Witnefs  fworn  to  be  abfent  was  material,  as  to  that  Matter 
only;  the  Court  were  of  Opinion,  that  that  being  a  collateral  De- 
fence, and  as  no  Trial  had  been  hitherto  put  off  upon  that  Account, 
die  Rule  muft  be  difcharged.  Wright  bx  Plaintiff  ^  Vrlin  for  De- 
fendant. 

Gray  againji  Halton. 

RULE  was  made  for  Plantiff  to  (hew  Caufe  why  a  Trial  (hould 
not  be  put  off  upon  the  Affidavit  of  Defendant's  Wife,  that 
Defendant  vras  gone  to  Sea  \  and  A*  B*  a  material  Witnefs,  as 
ihe  believed,  with  him.  Court,  upon  (hewing  Caufe,  difcharged  the 
Rule,  the  Affidavit  not  being  fufficient.  Darnel  ifor  Plaintiffs  Bayrns 
for  Defendant. 


%::  :f  Ffj  Lord 
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Lord  HilKborough  againft  Jeffcryes,  Efq;     Trinity 
7  &  8  Geo.  2. 

THIS  was  an  Adion  for  a  Grimitial  CoQver&den  with  Piaia* 
tifPs  Wife,  aad  the  Damages  were  laid  for  50,000  iL  Defen- 
^At  noved  for  a  Trial  at  Bar,  upon  an  Affidavit  that  he  had  up- 
wards of  twenty  Witnefles  4d  be  examined.  Rule  made  to  (hew 
Caufe,  which  was  afterwards  made  abfolute,  Plaintiff  having  Liberty 
to  examine  a  Witnefs  in  an  ill  State  of  Health  before  a  Judge  in  the 
mestn  Timef  and  Defendant  confenting  to  waive  his  Privilege  of  Par^ 
liament.    Damal  for  Defendant  1  Cbqppie  for  Plaintiff, 

Roberts  figaif^  Lord  HilUborough. 

Of  UNE  27th,  Birch  mQve4  to  put  off  the  Trial,  which  was  to 
^  be  the  next  Day*  J>am§l^  for  PUintiff,  objeded  that  the  Mo^ 
foSan  came  too  late  i  to  which  the  Court  agreed.    No  Rule. 

Parr  againji  Seaiijes  and  others.     Mich.  8  Geo.  2. 

r^HA  PPLE  moved  to  fet  afide  Defendants  Verdifi  j  the  Jurors, 
upon  differing  in  Opinion,  agreed  to  be  determined  by  huftling 
Half.pencc  in  a  Hat;  if  the  major  Part  came  up  Heads,  the  Verdift 
was  to  be  for  Defendants  \  but  this  Matter  not  appearing  upon  the 
Oath  of  any  of  the  Jurors,  but  by  Affidavit,  that  two  of  them  had 
confeiled  the  fame,  the  Court,  upon  d^  firft  Motion,  ordered  die  En- 
try of  final  Judgment  to  be  ftayed  for  a  few  Days  only,  to  give  Plain- 
tiff an  Opportunity  to  procure  Affidavits  feom  foipe  of  the  Jurors } 
but  it  afterwards  appearing  that  the  JuR>r8  were  fearful  to  make  Af- 
fidavits whereby  to  accufe  themfelves,  tnd  Cbafpli  citing  a  Cafe  hi 
Salk.  645,  J)ent  againfl  the  Hundred  of  Hertford^  the  Court  enlarge 
ed  the  Rule  upon  bearing  Coupfd  on  bo^i  Sides  'tiU  next  Term, 
Cm^ns  for  Plaintiff. 


NoMt 

3>      «■  ■ 
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Noble  againft  Lancaftcr. 

THIS  was  an  A£Hon  of  7rw/r,  whereto  Defendant  pleaded 
N^n  AJfumpfiti  and  diereupon  Ifllie  was  joined,  and  Plaintiff 
obtained  a  Verdict.  Belfield  moved  for  Defendant  in  Arreil  of 
Judgment  \  and  the  Court  made  a  Rule  to  ftajr  the  Entry  of  final 
Judgment  *tili  Caufe  fhewn  by  Plaintiffl 


Gracewood  agamfi 


TH  E  Court  ordered  Defendant,  at  Plaintiff's  Expence,  to  give 
him  a  Copy  of  the  Articles  for  Epfom  Races,  and  to  produce 
the  fame  at  the  Trial.  DeJFendant  was  Stakeholder,  and  Plaintiil^ 
whofe  Horfe  won  the  Guineas  or  Plate,  could  not  proceed  to  Trial 
without  the  Articles.    Baynes  for  naintiff  ^  Eyre  for  Defendant.  ^ 


Letgoe,  upon  the  Demifc  of  Wheeler,  againji  Pitt* 

Jn  EjeSlment.  np HI S  Caufe  was  tried  before  Lord  Chief  Juftice 
JL  at  the  Sittings,  and  a  Verdid  obuined  by  Leflbr 
of  Plaintiff.  Defendant  moved  to  let  aitde  the  Verdid),  upon  Affi- 
davits that  fome  material  WitnefTes  for  him  abfented  themfelves,  and 
did  not  appear  upon  the  Trial  \  and  alfo  prayed  the  Chief  Juftice's 
Certificate,  fuggefHng  that  the  VerdiS  was  contrary  to  Evidence. 
Court  rejected  the  Affidavits  relating  to  the  Witnefles  abfenting  as 
immaterial.  Chief  Juflice  certified,  that  the  Premifes  in  Queflion 
were  Copyhold,  and  both  Panties  claimed  under  one  George  Crom- 
WfUy  who  had  made  two  feveral  Surrenders^  Queflion  upon  the  Trial 
was,  Whether  Cromwilty/ms  compos  nuntu  at  the  Time  of  the  Sur- 
render under  which  Defendant  claimed  \  that  nothing  was  obje£led 
to  CromHueU*^  Infanity  'till  twelve  Years  after  fuch  Surrender?  and 
tiiat  the  Chief  Juftice  was  of  Opinion  the  Strength  of  the  Evidence 
was  with  Defendant.  Court  ordered  a  new  Trial,  uppn  Payment 
ofCofls.  Eyre  and  Glydi  for  Leffor  of  Plaintiff  j  Cbappk  and 
fTright  for  Defctodant. 


i^'X  Baker, 
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Baker,  on  the  Demife  of  Brown,  againji  Pctcher, 

h  Ejeffnunt.  T  T PON  the  Trial  a  Verdia  paffed  for  Defendant, 
xJ  but  a  new  Trial  was  granted,  the  Mortgage 
Peed  iind^r  whjcb  Defendant  c]aiined  appearing  to  be  a  Counter- 
feit by  the  Stamp,  the  Dye  which  imprefled  it  not  being  inade  'till 
feveral  Years  after  the  Date  of  the  Deed.  Where  Matter  of  Title 
is  the  Difpute,  and  Defendant  obtains  a  Verdid,  a  new  Trial  is  al- 
ways denied  ;  but.  (bis  is  an  extraordinary  Cafe  w|^ere  the  Revenue 
18  concerned. 


Champneys  againji  Browne.     Eafter  8  Geo.  2. 

THREE  Admifiiftrators  appointed  a  Receiver  who  received  a 
Sum  of  Money  for  their  Ufc,  and  divided  to  each  Adminiftra- 
tor  on6  third  Part  \  two  of  the  Adminiftrators  afterwards  failed : 
And  the  Queftion  was  upon  a  Poi^it  rcfcrved  at  N'lfiprius^  Whether 
the  third  Adminiftrator  was  liable  for  the  whole  Sum,  or  for  his 
own  third  Part  only  to  a  new  Adminiftrator.  Per  Cur* :  Dcfei^- 
dant  is  refponfible  for  that  third  Part  only  which  he  received,  and  not 
for  a  Devafiavit  committed  by  his  Co- Adminiftratoins.  If  Payment 
had  been  made  to  a  wrong  Perfon,  the  Cafe  had  been  otherwife ;  but 
here  the  ^oney  was  properly  paid.  Defendant  is  not  ^oDcemed 
how  his  Co*  Adminiftrators  difpofe  of  their  Parts ;  the  three  arc 
cqifally  entmfted^     Cro^  Car^  312.     Cro^  Elh.  31^.     Bridgm.  37. 


Stratford  againjl  MarihalK 

A  Rule  was  made  fi>r  Plaintiff  to  fhew  Caufe  wihy  the  TrisJ 
(hould  not  be  refpited  till  Mchaelvms  Term  next  upon  Affir 
davits  that  a  material  Witnefs  for  Defendant  was  gone  to  Sea,  an^ 
was  not  expe£le4  home  till  Augujl  next.  Hawkini  for  Defendant. 
Upon  (hewing  Caufe,  Sfinnir  for  Plaintiff  objc<aed,  That  the  TriaJ 
ought  to  be  put  off  no  longer  than  till  next  Term  ;  9n4  that  D^« 
fendant  might  then  apply  again  if  his  Witnefs  (hould  not  return  be- 
fprp.    P<r  Cjffr' ;  Let  the  Rujc  ^e  abfolute,  it  being  fworn  that  the 

Witn?(f 
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Witnefs  is  not  expeAed  to  return  till  Auguft  next.    Tiie  Trial  muft 
be  put  oft'  till  Michaelmas  Term,  without  farther  Motion, 
Note  \  Common  Pradlicc  contra. 


Lord  St.  John  againji  Abbot.     Mich.  9  Geo.  2.  ' 

THIS  Caufe  was  tried  at  the  laft  Northampton  Affizes  before 
Mr.  Juftice  Retve  \  and  after  the  Evidence  was  fummed  up 
in  the  Forenoon,  the  Jury  retired  to  confider  of  their  Verdid:  Be- 
fore the  Rifing  of  the  Court  they  came  into  Court,  attended  by  the 
Bailiff,  to  afk  a  Queftion,  which  was  anfwered,  and  they  were  fent 
bacic  At  the  Sitting  of  the  Court  in  the  Afternoon,  the  Judge  was 
informed,  That  fomc  of  the  Jurymen  (two  or  three)  were  in  Court; 
whereupon  bt^ing  aflced  by  him  what  they  did  there,  anfwered  they 
could  not  agree,  and  were  thereupon  fent  back  to  their  Fellows  ; 
ftnd  afterwards  a  Verdift  was  brought  in  for  Plaintiff.  The  Judge 
did  not  certify  the  Verdift  to  be  contrary  to  Evidence  i  the  Court 
was  of  Opinion  that  this  was  a  Mifbchaviour  in  the  Jury,  for  which 
they  are  finable  ;  but  not  a  fufficient  Caufe  to  fet  aflde  the  Verdi£l; 
Plaintiff  was  not  in  Fault.  If  the  Jury  had  eat  and  drank  at  their 
owa  Expence,  that  is  a  Mifbehaviour,  for  which  they  are  finable, 
but  their  Verdidi  muft  ftand;  though  it  is  otherwife  if  they  had  eat 
and  drank  at  the  Expence  of  either  Party.  Rule  to  ihew  Caufe  why 
Verdia  fhould  not  be  fet  afidc,  difcharged.  Belfield  for  Plaintiff  5 
Birch  for  Defiendant. 


Philips  againji  Fowler.     Eafter  8  peo.  2. 

AFTER  a  Motion  in  Arreft  of  Judgment,  and  pending  the 
Confideration  of  the  Court,  it  being  difclofed  to  Defendant  by 
two  of  the  Jurors,  that  they  and  their  Fellows  being  divided  in  Opi- 
nion had  determined  their  Verdift  by  cafting  Lots.  Defendant 
moved  to  fet  afide  the  Verdid  upon  an  Aftidavit  of  the  Fad  made 
by  the  two  Jurors ;  and  upon  hearing  Council  on  both  Sides,  the 
Qucftion  was,  Whether  after  a  Motion  in  Arreft  of  Judgment,  De- 
fendant in  this  Cafe  could  move  to  fet  afide  the  Verdid.  And  the  Lord 
Chief  Juftice,  Mr.  Juftice  Denton^  and  Mr.  Juftice  Comyns  were  of 
Ppinion,  that  though  this  Motion  fc^ms  oi^t  of  Time  by  the  general 
^  '•    '  llule 
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Rule  of  Prance,  yet|  as  it  is  founded  upon  a  Matter  difclofed  to  die 
Defendant  after  the  Motion  in  Arreft  of  Judgment,  and  is  made  be- 
fore Judgment  pronounced,  the  Court  muft  receive  it ;  and  the  Fad, 
as  to  the  Jurors  determining  by  Chance  being  undifputed,  the  Ver- 
dia  was  fet  afide.  (Mr.  Jufticc  Fortefcue^  contra.)  Vtdi  Lord  Fitz- 
waiter's  Caie,  Sali.  647.  Skinner  and  others  for  Defendant  i  Chap^ 
pie  and  others  for  Plaintiff. 


Bourne  againjl  Church.     Trinity  10  Geo.  2. 

OKINNER  moved  for  Defendant  the  Day  before  the  Day  ap- 
^  pointed  by  Notice  for  Trial  to  put  off  the  Caufe  by  Rea(bn  of 
the  Abfence  of  a  material  Witnefs.  The  Motion  was  denied,  be- 
caufe  by  the  Courfe  of  the  Court  thefe  Motions  muft  be  made  at 
leaf):  two  Days  before  the  Day  of  Trial ;  and  becaufe  it  appeared  by 
the  Affidavit  whereon  the  Motion  was  grounded,  that  the  Witnefs 
went  out  of  Town  after  Notice  of  Trial  given,  fo  that  had  the  Mo- 
tion been  made  in  proper  Time,  it  could  not  have  been  granted. 


Cartlidge  againjl  Eylcs,  Bart.     Hilary  10  Geo.  2. 


T  Nifiprtus  Plaintiff  had  a  VerdiS;  and  on  a  Motion  for  a 

L  new  Trial  the  Court  were  divided  in  Opinion  ;  and  no  Rule 

being  made,  Plaintiff  was  at  Liberty  to  fign  final  Judgment.  Chappie 
for  Plaintiff;  Eyre  for  Defendants 


A 


Bud  againji  Milward. 

THIS  was  an  A£lion  for  fcandalous  Words ;  and  Defendant 
moved  the  Court  to  refpite  the  Trial  upon  an  Affidavit  of  the 
Abfence  of  a  material  Witnc(s.  Upon  (hewing  Caufe>  it  was  in- 
fifted  the  Affidavit  (hould  have  proved  that  the  abfent  Witnefs  was 
prefent  when  the  Words  were  fpoken  j  and  to  fliew  that  to  be  the 
Praftice,  a  Cafe  was  quoted,  Truby  againft  NichoUs^  Trin.  6  &f  7 
(ieo.  2.  Per  Cur^ :  There  is  no  Reafon  to  encourage  thefe  Anions 
more  than  (or  indeed  fo  much  as]  Adlions  for  Goods  fold^and  the 
like.    The  Affidavit  is  in  common  Form,  which  is  the  fame  in  all 

Caiesi 
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Ctres ;  and  the  Rule  to  (hew  Caufe  why  the  Trial  (hould  not  be 
reTpited  was  made  abfolute.  Cbafple  for  Defendant  i  Eyre  and  Jgar 
for  Plaintiff. 

Willis^  an  Attorney,  againji  Bennett.    Mich. 
II  Geo.  2. 

nELFIELD  moved  for  a  new  Trial  after  the  four  Days  ex- 
^^  pired,  but  before  Judgment  entered  on  the  Verdifl,  and  ob- 
tained a  Rule  to  (hew  Caufe ;  btK  the  Cbifrt  declared,  that  for  the 
liiture  no  fuch  Motion  fhould  be  received  after  the  four  Days,  unlefs 
where  the  Foundation  of  the  Motion  be  a  Fad  npt  dtfclofed  to  the 
Party  till  after  that  Time. 


Strickland  agamji  Fawcett.     Hflary  1 1  Geo.  2. 

A  Rule  was  obtained  for  a  View,  which  View  being  had  by  three 
Jurors  only,  as  appeared  by  the  Sheriff's- Return,  although  by 
Ae  Statute  fix  are  required,  Plaintiff  oppofed  the  Caufe  coming  on 
by  Proviib  at  the  Affixes,  but  did  not  appear  at  the  Trial,  or  crofs- 
examine  Defendant's  Witneffes  |  and  being  nonfuited  moved  to  fet 
afide  the  NonfoItC 


Fawcett  agmnji  Strickland* 

THIS  Caufe  was  attended  with  the  (ame  Circumftances,  and  a 
Verdi£l  being  obtained  without  Defence,  Plaintiff  moved  to 
(et  afide  the  Verdid.  On  (hewing  Caufe,  it  appeared  that  thefe 
wercf  Caufes  of  great  Expepce,  and  mapy  Wicnefles  attended  at  the 
Aflizes ;  a  Propofal  being  made  and  agreed  to,  that  on  Payment  of 
50/.  Cofts,  the  Nonfiiit  and  Vcrdift  (hould  be  bt  afide.  Court  de- 
liveredno  Opinion.  Eyn  and  Btistb  for  Strickland  i  Parhr  for 
Ftwcnt. 


SeUoQ^ 
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Sellon  again/1  Chambcrlaync.     Trinity  ii  &  12 

Geo.  2. 

MO  V  E  D  on  TVidnefday  to  put  off  Trial  for  Tburfday.  Cur' : 
We  wUl  not  receive  the  Motion ;  you  (hould  have  come 
two  Dajs  at  leaft  before  the  Day  of  Triad  \  you  have  had  eight 
Days  Noticcy  and  come  now  too  late.     Cmpts, 

Ftdi  Title  a>amase0. 

Fidi  Title  (tttD^iwe* 


Mathews  againji  Lcc.     Mich.  12  Geo.  2. 

MO  T I O  N  in  Arreft  of  Judgment,  becaufe  opon  the  Iffuc  of 
Riins  per  Defcent^  the  Jury  had  found  that  Lands  came  by 
Ddcent  fufficient  to  anfwer  the  Debt  and  Damages,  and  had  not  fet 
out  the  Value  of  the  Lands  defcended  under  the  Sutute  ^  3.  Jgur 
for  Plaintiff  {aid,  it  was  a  Replication  at  Common  Law,  and  not  un* 
der  the  Statute.    Birch  for  Defendant.     Rule  A^difcharged. 


Martindale  againft  Shipman.     Hil/i  2  Geo.  2. 

RU  L  E  to  fhew  Caufe  why  Trial  fhould  not  be  put  ofl^  di£- 
cbarged ;  the  Motion  being  made  the  Day  before  the  Day  ap« 
jx)inted  for  Trial,  which  is  one  Day  too  late.  Siinner  for  Plaimiffi 
Eyre  for  Defendant. 


Baftard,  x^dminiftrator  of  Baftard,  who  was  Executor 
of  Baftard^  againji  Jutiham.     Eafter  12  Geo.  2, 

THIS  was  an  Adion  of  Debt  on  Bond.  Defendant  plea4e^ 
Non  ejlfa£ium  \  hereupon  Iffue  was  joined,  and  a  Verdift 
w^s  found  for  Plaintiff.  Draper  moved  in  Arreft  of  Judgment^ 
and  objeded  that  the  Adion  will  not  lie  for  the  Adminiftrator  of 
an  Executor  y  there  muft  be  an  Adminiftration  De  hnh  Tefiet^ris 
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tm  Admlntftrai'  by  Executor.   Court  granted  a  Rule  to  ftay  the  En- 
try of  Judgment  upon  the  Verdift  till  farther  Order. 

Grave  agatnji  ClifFe. 

TBE-^Words  {And  ihtfatd  Plaintiff likeuoife)  after  Iffue  ten- 
dered by  Defendant,  were  omitted  in  the  Ifiue  delivered ;  but 
mferted  in  the  Record  of  Nifi  prius.  Burnett  moved  to  fet  afide  the 
Verdi(El,  infixing  upon  this  as  a  material  Variance,  and  had  a  Rule 
to  (hew  Caufe.  But  it  appearing  that  Mr.  Lacy^  Defendant's  Coun* 
cil,  at  the  Trial  had  objeSed  to  the  Evidence  given  by  Plaintiff  in 
Point  of  Law,  (which  is  making  Defence)  though  he  did  not  crofs*. 
examine,  the  Rule  was  difcharged.  Comym  and  Draper  for  Plaintiff; 
Eyre  and  Burnett  for  Defendsmt. 


Lyte  agatnji  Rivers.     Trin.  13  Geo.  2. 

TJTAYWARD  for  Defendant  offered  to  move  in  Arrcft  of  Judg- 
ment ^uly  5.   But  per  Cur\  the  Motion  comes  too  late,  Writ 
of  Habeas  Corpora  Jur.  was  returnable  15  Trin.  and  the  Motion  in 
Arreft  of  Judgment  ought  to  be  made  before  or  upon  the  Appear-* 
ance  Day  of  that  Return,  which  was  July  4. 


Lord  G -r  agatnji  Heath. 

THIS  was  an  Aftion  upon  the  Statute  of  Scan.  Mag.  for  the 
following  Word^  fpoken  of  the  Plaintiff,  G — d  d^m  my  Lord 
G  r,  he  is  a  Rogue^  and  all  on  his  Side  are  Rogues^  if  the  Mob 

would Jland  by  me  Pd  drive  them  all^  or  lay  the  Town  in. Heaps.  .  The 
Words  were  proved  upon  the  Trial,  notwithftanding  which  the  Jury 
found  only  12^.  Damages.  Damal  for  Plaintiff  q^oved  to  fet  aiide 
the  Verdidl  by  Reafon  of  the  Smallnefs  of  the  Damages  1  but  not 
being  able  to  produce  any  Inftance  of  a  Verdi£Ps  being  fet  afide 
merely  for  that  Reafon ;  though  for  exceifive  Damages  Verdi<^$ 
have  been  frequently  fet  afide,  and  in  Point  of  Reafon  there  is  the 
fame  Caufe  for  fcttiag  afide  one  as  the  other ,  yet  as  the  Difference 

has 


446  Ctialir»  &;c. 

has  been  alwip  taken>  and  Pradice  long  fetded;^  pit  Qn^^  We  am 
fliake  no  Rule. 


Re3molds  againft  Simonds. 

OKlHNEIt  for  Defendant  moved  for  a  new  Trid  after  tiie  firft 
^  four  Days  of  Term.  Per  Cur*:  The  Application  comes  too 
lalf .  Wo  bave  determined  that  thefe  Motions  ihall  never  he  le-' 
ceived  after  the  four  Days.    No  Rule. 


Seloian  againft  Courtney^     Trinity  13  &  14  Geo.  2. 

THIS  was  an  A^on-  of  Trefpafs  ^an  tlaufum fngk*  De« 
fendant  pleaded  Not  Guilty ;  and  upon  the  TVial  before  Mr. 
Baron  Carttrj  Defendant  offered  to  give  in  Evidence,  that  the  Place, 
in  which,  lie.  was  the  King's  Highway ;  but  the  Judge  refufed  to 
admit  that  Evidence  to  be  given,  sbid  Plaintiff  recovered  a  Verdi£t. 
Defendant  moved  for  a  new  Trial,  and  a  Rule  to  fhew  Caufe  was 
granted,  on  Payment  of  Cofls.  Upon  fhewing  Caufe,  feveral  Cafes 
were  cited  on  both  Sides.  And  it  being  faid,  that  ibme  Judges  in 
Ae  Circuit  had  been  of  different  Opinions  with  refped  to  diis  Pointy 
the  Court  thought  it  a  Matter  of  fo  much  Confequence,  that  it  was 
proper  to  be  confidered  by  all  die  Judges.  After  a  Confultation,  the 
Chief  Juftice  declared  it  to  be  the  Opinion  of  a  great  Majority  of  the 
Judges,  That  an  Highway  ought  not  to  be  given  in  Evidence  under 
the  General  IfTue^  but  ought  to  be  pleaded  fpecially ;  and  the  Rule  to 
(hew  Caufe  was  difcharged.  Skinner  and  Prime  for  Plaintiff;  Bel- 
fold  and  Urlin  for  Defendant 

*  Cafes  cited  for  Plaintiff,  ft^atfin  agaihfl  SparJty  i  Salt.  287.  Sid. 
K06.  Doff*  PUuitandi  197.  Cb/^s  Cafe,  8  C.  66.  B.  i  Injf.  303. 
B.    sa  805.    6  M9d.  66. 

For  Defkndant^  James  againfl  Hayward^  Cre.  Car.  184.     Ji^rfi 
agaiaft  Bennett^  9  G.  B.  R.    2  Fentris  297.  and  in  Sbmver. 


Fxoft 


Froft  againji  Whadcock,  alias  Avery  and  othcrsf,  on 
the  Demife  of  Avery,  in  Ejedtment.  Eafter  14 
Geo.  2. 

A  Rule  to  fhew  Caufe,  why  the  Trial  fhould  not  be  at  Bar,  was 
founded  upon  an  Affidavit  that  the  PremifTes  in  Queftion  weie 
of  the  yearly  Value  of  100/.  and  upwards  ^  and  that  a  ftridl  and 
carefxil  Examination  of  the  Title  would  be  requifite.  At  the  Time 
of  fhewing  Caufe  it  was  alfo  alledged  on  PlaintiiPs  Behalf,  that  he 
had  a  great  Number  of  Witnefles  to  examine ;  and  that  the  Point  to 
be  tried  was  CJwwpw  vtl  non  in  fFilliam  Avery^  at  the  Time  of  mat* 
ing  his  Will,  under  which  the  Defendant  Whadcock  claims  Ais  Right. 
And  on  Behalf  of  Defendant  it  appeared,,  that  they  had  fome  ancient 
and  infirm  Witnefles  to  examine,  who  could  not  travel  to  WeJI^ 
mn/Ur. 

Per  CuT^:  We  are  not,  according  to  the  Courfe  of  the  Court, 
bound  down  by  the  Value  of  the  Premiffes  in  Queftion,  which  is 
(worn  to  be  lOo/.  per  anu.  As  to  ftriS  Examination,  it  is  neceflary 
in  all  Cafes,  and  is  nothing  with  Refped  to  a  Trial  at  Bar.  When 
a  long  Caufe  is  to  be  tried,  a  Judge,  upon  Notice,  will  take  a  Da/« 
extraordinary  at  the  Aflizes,  where  an  examination  of  a  great  Num- 
ber of  Witnefles  is  moft  proper,  and  leaft  expend ve.  There  is  no 
Nicety  in  this  Point,  or  Difficulty,  fo  as  to  require  the  Attention  of 
the  whole  Court.  Ancient  Witnefles  grow  weaker  every  Day,  and 
often  are  not  able  to  travel  to  IFcftminfler.  Let  the  Rute  be  di(l 
charged^  Plaintiff  prayed  Leave  to  examine  an  old  Witnefi  before 
a  Judge^  upon  Interrogatories :  But  per  Cur*:  That  cannot  be  done 
without  Confent.  A  Crofs  Examination  cannot  be  fupplied  by  De^ 
pofitions.  If  a  Trial  at  Bar  was  ordered,  it  could  not  be  till  next 
Michaelmas  Term}  and  before  that  Time  the  Affixes  will  be  held. 
Birch  for  Plaintiff  j  Willes  for  Defendants. 

Bond  againji  Palmer. 

DELflELD  for  Defendant  moved  for  a  new  Trials  fuggefling 

the  VerdiA  to  be  againft  Evidence,  and  relying  upon  the  Judge*s 

Certificate.    Per  Cur':  As  the  Caufe  was  tried  before  a  Judge  of 

6«  another 
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s^iother  Court,  an  Affidavit  of  what  pafted  at  the  Trial  muft  btf  ptd^ 
duced,  as  a  necellary  Foundation  for  this  Motion. 


Day  againjl  Samfon.     Trinity  14  &  15  Ceo.  i. 

UPON  (hewing  Caufe  againit  a  Rule  for  putting  off  a  Trials 
it  was  objefted  to  the  Affidavit,  ex  parte  Defendentts^  that  it 
was  made  by  a  third  Perfon,  and  not  by  the  Party  himfelf }  but  this 
was  over-ruled  by  the  Court.  There  may  be  many  Cafes  wliere  a 
third  Perfon  can  fwear  another  to  be  a  material  Withefs^  and  the 
Defendant  himfelf  cannot ;  as  where  a  Fa£tor  fells  Groods  for  his 
Principal)  and  employs  a  Porter  to  deliver  them ;  the  Fa£lor  knows 
the  Porter  to  be  a  material  Witncfs,  but  the  Principal  does  not,  &r^». 
The  Court  took  another  Obje<Ftion  to  the  Affidavit,  which  runs  thus: 
That  A.  B.  and  C.  D.  are  material  Witnejfesfor  Defendant  in  this 
Caufe^  without  whefe  Evidence  Defendant  cannot  fafely  proceed  to  Triafy 
as  Defendant  is  advifed^  and  verily  believes.  The  Belief  feems  to  go 
through  the  Whole,  as  well  as  to  A,  B.  and  C.  D,  being  material 
Witnefles.  As  to  the  other  neceflary  Part  of  the  Affidavit  (that  is) 
that  the  Party  cannot  fafely  make  Defence  without  their  Teftimony, 
though  the  former  Part  (that  is)  J.  B.  and  C.  D,  being  material 
Witnefles,  ought  to  be  pofitivcly  fworn  j  Belief,  as  to  it,  is  not  fuf- 
ficient }  but  as  to  the  latter  Part  it  is.  Tbefe  two  Requifites  ought 
not  to  be  coupled,  but  disjoined.  The  Court  enlarged  the  Rule 
tliat  the  Affidavit  might  be  amended  ;  which  being  done,  a  Rule  %vas 
made  to  put  off  the  Trial.  Skinner  for  Defendant ;  ffynm  for 
Plaintiff. 


Tutton  againft  Andrews. 

THE  Sheriff  on  the  Execution  of  a  Writ  of  Inquiry  of  Damages, 
admitted  improper  Evidence  to  be  given  by  Defendant,  where* 
by  the  Damages  were  leflened ;  the  Court  ordered  the  Inquifition 
to  be  fet  afide,  and  gave  Plaintiff  Leave  to  execute  a  new  Writ  of 
Inquiry.  A  Notion  has  prevailed,  that  where  Damages  are  exccf- 
five,  a  new  Trial,  l^c.  may  be  granted,  but  not  where  Damages  are 
lefs  than  they  ought  to  be,  though  there  is  as  much  Reafon  for  a  new 

Trial, 
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Trial,  i^c.  in  the  one  CaTe  as  die  other.    Burnett  for  PUintiff  j 
Gapper  for  Defendant. 

Hankey,  Knight>  who  as  well,  &c.  againjl  Smith. 
Hilary  15  Geo.  2. 

RULE*  to  ihew  Caufe  why  the  Poftea  fliould  not  be  amended^ 
by  returning  the  VerdiS  on  the  third  inftead  of  the  firft  Coun% 
according  to  the  finding  of  the  Jury,  was  made  abfolute,  upon  the 
Report  of  Mr.  Baron  Carter^  before  whom  the  Caufe  was  tried.  It 
was  ordered.  That  the  Aflbciate  do  amend  the  fffiea  in  Court ;  that 
Defendant  have  four  Days  after  the  Amendment  to  move  in  Arreft 
of  Judgment ;  and  that  Plaintiff  do  pay  Defendant  Cofts  of  this  Ap- 
plication.    Prime  for  Plaintiff;  Bootle  for  Defendant. 

Crofs  againft  Skip  with.  Baronet.    Trinity  16  Geo.  2. 

AFTER  a  Common  Jury  returned  in  MiMefex^  and  the  Caufe 
made  a  lUmanit  by  Confent ;  at  the  Sitting  after  laft  Term, 
Defendant  moved  for  a  Special  Jury,  offering  to  take  Notice  of  Trial 
for  the  fecond  Sitting  within  this  Term,  and  obtained  a  Rule  to  fhew 
Caufe ;  which  was  difcharged.  Per  Cur':  This  has  been  done  be- 
tween Affizes  and  Affizes,  but  we  ^annot  delay  the  Plaintiff  in  this 
Cafe,  without  Confent.  Death  or  other  Accidents  may  happen. 
Skinner  and  Eyre  for  Plaintiff  i  Wynne-^  KeteWey  and  Hafward  for 
Defendant. 


Fifticr  againji  Kitchingman.     Mich.  16  Geo.  2. 

UPON  a  Point  referved  at  the  Trial  by  Mr.  Juftice  Burnett,  the 
Queftion  was,  Whether  the  Peftea  in  a  former  A<Elion,  pro- 
duced by  the  Aflbciate,  was  fufficient  Evidence  to  prove  that  fuch 
former  Aftion  was  tried,  and  referred,  as  alledgedin  the  Declaration 
in  this  Aftion ;  or  whether  the  Poftea  ought  not  to  have  been  re- 
turned ttf  the  Court,  dnd  an  Entry  made  upon,  record  that  a  Juror 
was  withdrawn,  and  a  Copy  of  that  Entry  given  in  Evidence  i  The 
Court  was  of  Opinion,  That  according  to  1^9  I'bing  alledged>  viz. 

G  g  that 
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that  the;  Caufe  came  down  to  Trial  upon  an  Ifltie  joined  in  this  Court, 
the  Pojleay  which  is  a  Tranfcript  of  the  Record,  and  authenticated 
by  the  Seal,  was  fufficient  Evidence }  and  the  Rule  to  Oiew  Caufe 
why  the  Verdid  Ihouid  not  be  fet  afide,  was  difcharged.  Skinner 
and  Beotle  for  Plaintiff's  /tuar  and  Draper  for  Defendant. 

Abfolon  againji  Knight  and   Barber,   in  Replevin, 
Eafter  i6  Geo.  2. 

AVOWRY  for  Rent  in  Arrear,  and  Iffue  thereon.  Plaintiff* 
had  given  Notice,  with  his  Plea  in  Bar,  to  fet  off*  a  mutual 
Bebt  againft  the  Rent,  and  offered  to  give  Evidence  of  it  at  laft 
Berks  Aflizes,  before  Mr.  Juftice  Dent/on^  who  refufed  to  admit  the 
lame.  The  Queftion  was.  Whether  fuch  Evidence  ought  to  have 
been  received,  or  not?  And  the  Court  were  of  Opinion,  that  fuch 
Evidence  was  properly  rejeded.  This  Cafe  is  neither  within  the 
XfCtter  nor  die  Intention  of  the  Statute.  T\  e  Ifllie  fs  Special  and 
not  general.  It  is  not  an  Action  upon  a  Perfonal  Contra£L  The 
Rent  favours  of  the  Realty,  and  the  Remedy  is  by  Difirefs.  Re- 
plevin is  a  mixed  Action.  The  Judgment,  if  for  the  Avowant,  muft 
be  a  Return  of  the  Cattle.  To  take  the  Bern  fit  of  the  Statute,  Plain- 
tiff^and  Defendant  muft  plead  properly.  In  Debt  on  Bond,  Defen- 
dant cannot  fet  off"  under  Non  eji  fa£lum^  or  Solvit  ad  Hem ;  but  muft 
pkad  fpccially.  Perhaps  by  Way  of  fpecial  Plea  to  the  Avowry, 
Plaintiff^  might  have  pleaded  a  mutual  Debt  of  more  than  the  Rent. 
There  could  not  have  been  a  Set-off'by  Defendants  under  Nan  cepki 
nor  can  there  be  for  Plaintiff"  under  Riens  in  Arrere.  The  Rule  to 
ftay  the  Entry  of  Judgment  upon  the  Verdifi  for  the  Avowants,  was. 
difcharged.    Belfield  and  Agar  for  Plaintiff  j  Skinner  for  Avowants. 

Prcxftor,  Spinfler,  againji  Bury.     Trinity  16  &  17 

Geo.  2. 

PECIAL  Adtion  on  the  Cafe,  wherein  Plaintiff^  declares,  that  (he 
being  fmgle  and  unmarried.  Defendant,  affirming  himfelf  to  be 
(ingle  and  unmarried,  prevailed  upon  Plaintiff*  to  marry  him,  when 
in  Truth  he  had  been  before  married  to  another  Woman,  A.  £.  ftill 
living,  whereby  Plaintiff  loft  her  (^haftity,  &f^«  And  on  Trial,  Plaio* 


s 
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tiff  recovered  2OC0/.  Damages.  Defendant,  on  PlaintiPsProfecutioiii 
had  been  convidied  of  Bigamy,  and  burnt  in  the  Hand.  Prime  and 
JVynm  moved  in  Arreft  of  Judgment,  infifting,' that  this  Crime  is 
made  Felony  by  Statute  Jac.  i.  That  the  Charge  in  the  Dedara^ 
tion  plainly  amounts  to  Felony ;  and  that  this  Action  i^  merged  in 
the  Felony.  The  Court  dircfied  the  Entry  of  Judgment  upon  the 
Verdid  to  be  ftayed  till  further  Order. 

kichardfon  againjl    Frank    and    another.      Mich. 

17  Geo.  2. 

PLaintifTs  Goods  diftrained  were  not  replevied^  but,  by  Conient 
of  the  Attornies  on  both  Sides,  remained  in  the  Diftrainer's 
Hands,  and  without  any  Writ  of  Re.  fa.  k.  or  Appearance  in  this 
Court.  Plaintiff  declared ;  Defendants  avowed ;  and  after  long 
Special  Pleadings,  fome  of  which  terminated  in  Iffues  joined,  and 
others  in  Demurrers  ;  and  after  Trial  of  the  Iffues  at  the  Affizes, 
and  a  Verdidl  for  Plaintiff,  the  Avowants  moved  to  fet  afide  all  the 
Proceedings  \  and  the  Rule  for  that  Purpofe  was  made  abfolute. 
The  Court  held  the  Agreement  to  be  void,  a  Fraud  upon  the  Re- 
venue and  the  Officers,  and  an  Abufe  of  the  Court  and  the  Bar. 
That  they  had  no  Jurifdidion,  and  confequently  could  not  give  Judg<« 
ment.    Draper  and  BootU  for  Avowants ;  tViUes  for  Plaintiff. 


Mead  againjl  Robinfon. 

A  Point  was  referved  a  Nifipriusi  and  by  Rule,  if  the  Opinion 
of  the  Court  ihould  be  for  Plaintiff,  the  Pejiea  was  to  be  de* 
livered  to  him  ;  if  for  Defendant,  Plaintiff  was  to  pay  the  Cofts  of  a 
Nonfuit.  The  Court  declared  the  Form  of  the  Rule  to  be  wrong  % 
it  ought  to  be.  If  the  Opinion  be  for  Defendant,  that  the  Verdid  be 
entered  for  him  ex  Jffenfu^Juratorum.  This  Method  of  referving 
Points  of  Law  came  in  lieu  of  a  Special  Verdi^  and  ought  to  make 
a  final  Determination  on  each  Side  in  all  Cafes,  except  £je£tmen^ 
where  the  Party  aiay  begin  again  at  his  Pleafurc. 


Gg  2  Rait 
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Hart  againjl  Whitlockc. 

AFTER  the  Caufc  caHed  on,  and  made  a  Rfmantt  by  Confent, 
Defendant  moved  to  put  off  the  Trial,  by  Reafon  of  the  Ab- 
fence  of  a  material  Witnefs.  \t  appearing  this  Witncfs  being  ma* 
terial  was  a  Matter  that  did  not  come  to  Defendant's  Knowledge 
Time  enough  to  move  two  Days  before  tbe  laft  Day  appointed  for 
Trial,  the  Rule  wa$  made  abfolute  to  put  off  the  Trial.  Skinner  for 
Defendant;  /^/&x  for  Plaintiff. 


Marlow  againji  Wcckcs,  in  Trefpafs,  for  afStultlng, 
beating,  and  wounding  Plaintiff's  Mare.  Mich* 
17  Geo.  2. 

AFTER  a  Verdia  for  Plaintiff,  Defendant  moved  in  Arrcft  of 
Judgment,  obje£ling,  that  an  Action  of  Affault  and  Battery  is 
not  applicable  to  a  dead  Thing,  or  a  brute  Bead,  but  to  one  of  the 
Human  Species  only.  The  Objedlion  was  now  over-ruled,  and  the 
Order  Niji  Caufa  difcharged.  Affault  upon  a  Ship  (a  dead  Thing) 
bad  5  but  for  an  Injury  to  a  Beaft,  a  Writ  in  Trefpafs  Vi  &  Jrmh 
appears  in  the  Regifter  i  the  Beating  and  Wounding  are  found  by 
the  Jury,     Draper  for  Defendant  j  Ifynng  for  Plaintiff, 

Hall  againji  Douglas,  in  Trefpafs  and  Aflaulr.    Trin. 
17  &  18  Geo.  2, 

AFTER  a  Verdia  for  Plaintiff,  Defendant  moved  In  Arrcft  of 
Judgment ;  objefting,  that  the  whole  Declaration  was  a  mecr 
Recital,  and  nothing  pofitive  was  averred,  the  Word  [Wbereas\  be- 
ing inferted  in  the  Beginning  of  the  Count ;  and  obtained  a  Rule 
Nift  Caufa^  which  was  now  difcharged.  The  Court  were  of  Opi* 
hion,  that  they  ought  to  get  over  the  old  Cafes,  and  not  through  dm 
Nicety  fet  afide  the  Verdift,  and  defeat  Juftice.  The  Recital  of  th* 
Original  helps,  and  the  Conclufion  of  the  Declaration  whereby^  from 
whence^  by  Reafon  whereof  (the  true  Tranflation  of  the  Word  unJe)y 
the  Plaintiff  is  endamaged,  is  an  Averment,  though  not  in  common 

Form. 
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Form.  Upon  a  Special  Demu]:rer,  the  Declaration  would  be  bad, 
but  after  Damages  found  by  Reafon  of  the  AiTault,  which  is  the 
Thing  done,  the  Defed  U  aided.  Draper  for  Plaintiff;  Prime  for 
Defendant. 


Lucas  againjl  Marfli.     Mich.  i8  Geo.  2. 

THIS  Aftion  was  brought  by  Plaintiff  as  Indorfee  of  a  Promif^ 
fory  Note,  and  on  Trial  the  Note  was  produced  cndorfed  by 
the  Drawer,  but  not  fuperfcribed.  And  the  Queftion  on  the  Point 
referved  was.  Whether  or  no,  after  the  Objeaion  taken,  the  Endorfe- 
ment  to  Plaintiff  could  be  fupplicd  in  Court.  Held  per  Cur\  That 
the  Words,  Pay  the  Contents^  isfc.  may  be  put  or  fet  over  the  Name 
endorfed  in  Court.  The  Property  is  transferred  by  the  Endorfe- 
ment ;  and  where  the  Endorfement  appears  to  be  fuperfcribed,  the 
Court  never  inquire  when  the  Superfcription  was  written.  This 
Determination  is  in  Favour  of  Juftice,  Honefty,  and  Trade ;  and 
the  Praftice  was  fettled  per  Pengelfy,  Lord  Raymond  and  Lord  Hard^ 
wick  at  Niji  Prlus.  A  Rclcafe  to  make  a  Man  a  Witnefs  (which 
is  a  ftroAger  Cafe  than  this)  is  conftantly  fuffcred  to  be  executed  in 
Court.  No  Inconvenience  will  arife  by  this  PracElice,  In  Cafe  of 
a  Set-off,  where  an  endorfed  Note  is  fet  off  by  a  Defendant  againft 
a  Plaintiffs  Demand,  it  muft  be  proved  that  the  Name  of  the  In-p 
dorfor  was  written  before  the  Plea  pleaded.  Rule  that  the  Po/iea  b^ 
delivered  to  Plaintiff.    Skinner  for  Plaintiff;  Draper  for  Defendant. 


Norman  again/}^Bczumont^  in  Trcfpafs  and  AfFauIt,  in 
Norfolk.     Mich.  18  Geo,  2. 

r>  ICHARD  Geatery  fummoned  and  returned  as  a  Nijiprius  Juror, 
•**•  did  t\ot  attend  the  AiExes  ;  but  one  Richard  Sheppardj  a  Free- 
l^older,  who  was  verbally  fummoned  to  ferve  as  a  Juror  on  the  Crown; 
Side,  and  never  hs^  been  at  the  Affixes  before,  did  attend  both  Courts 
(as  he  imagined  hin^felf  in  Duty  bound  to  do^)  when  Richard 
Geater  was  called  on  the  Ififiprius  Side,  Richard  Sheppard  (think« 
ipg  himfelf  called)  anfwered,  and  was  fworn  as  a  Juror.  Dcfendai^ 
inQfted,  that  tlie  Verdi^  was  null  and  void,  the  'JVial  not  hav- 
ing  been  by  twelve^  but  by  eleven  Jurors  only,    Neither  Party 
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knew  any  thing  of  the  Miftake  till  after  the  Trial.  It  was  urged 
for  Plaintiff,  that  Defendant  ought  to  have  challenged  Sheppard\  that 
after  recording  the  Verdid,  no  Averment  can  be  admitted  againft 
tjie  Record.  That  SbeppartTs  Place  of  Abode  was  different  from  that 
pf  Geatery  which  would  have  been  good  Matter  of  Challenge.  And 
if  Defendant  could  aver  againft  the  Record,  yet  the  Defed  is  cured 
by  the  Statute  32  //.  8.  c.  30.  The  Verd.a  was  for  Plaintiff,  Da- 
mages One  Shilling;  and  Lord  Chief  Juftice  Lte^  who  tried  th^ 
Caufe,  had  certified,  to  entitle  Plaintiff  to  Cofts,  Ptr  Cur':  By  the 
Statute  3  Geo.  2.  all  the  twelve  Jurors  ought  to  be  drawn  out  of  the 
Box,  and  the  Name  of  Richard  Sbeppard  was  never  put  into  the  Box, 
The  Court  are  not  bound  by  the  Record.  Here  h^s  been  no  Trial. 
This  is  not  Matter  of  Challenge,  nor  is  the  Defe<fJ  cured  by  the  Sta^ 
tute  32  H.  8.  The  Rule  on  Richard  Sheppard  to  flicw  Caufe  why 
an  Attachment  was  difcharged.  The  Rule  to  (hew  Caufe  why  the 
Verdid  (hould  not  be  fet  afide,  was  made  abfolute.  Prime  for  Plaini' 
tiff  i  BootU  for  Defendant  j  Leeds  for  R^ichard  Sheppard. 


Wrcy  againft  Thorn,     Mich.  18  Geo.  2, 

THIS  was  an  A£tion  for  breaking  and  entering  Plaintiff's  Clofe, 
tic.  Defendant  juftified  in  Right  of  a  Way.  Plaintiff  re- 
plied  extra  Fiami  whereon  Iffue  was  joined;  and  a  Special  Jury 
and  View  applied  for  and  granted.  The  Name  of  Henry  Luppin-' 
eott  of  jBverdi/cetty  in  Com^  De7)on\  Efquire,  was  taken  out  of  the 
Freeholders  Book,  and  he  ftood  as  a  Juryman,  and  was  returned 
among  thp  pthpr  Jurors,  in  the  Panel  annexed  to  the  Writ  of  Fenirs 
facias  ;  and  was  fummoned,  and  did  attend  both  on  the  View  and  at 
the  Trial,  After  a  Vcrdid  for  Plaintiff  on  the  Merits  of  the  Caufe, 
Defendant  nioved  to  fet  afide  the  VerdiA,  Mr.  Luppincotfs  Chriftian 
Name  being  [Harryl  and  not  [Henry]  j  and  produced  an  Affidavit 
thereon  from  two  Perfons.  Per  Cur*:  This  Affidavit  ought  not  to 
|)e  received  in  a  Motion  for  a  new  Trial.  The  Record,  and  all  the 
Jury  Procefs,  arc  uniform.  Mr.  Luppincoit  is  the  real  Perfon  re- 
turned and  intended  to  be  a  Juror,  and  there  is  no  Pretence  that  the 
Verdia  is  unjuft.  It  is  commonly  underftood  that  Henry  and  Harry 
are  the  fame  Name ;  or  that  Harry  is  the  fame  Name  as  Henry 
corruptly  fpelled.  The  Rule  to  fliew  Caufe  why  the  Verdift  fhould 
not  be  fet  afidc,  was  difcharged.  Belfield  for  Plaintiff  j  Huffey  fcr 
pefendant. 

Roe 
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Roe  ag^injl  Doe,  in  Ejeftment,  on  the  Dcmifc  of 
Cholmondly  and  his  Wife  for  a  confiderable  Eftate 
in  Yorkfliire,  late  Sir  Bu  tier  Went  worth's,  deccafcd. 
Hil.  1 8  Geo.  2. 

RULE  for  TcnantV  in  Poffcffion  to  fhew  Caufc  why  Iflue  to 
be  joined  (hould  not  be  tried  at  Bar  next  Term.  ObjeAed  oa 
the  Part  of  La,dy  Wentworth  the  Landlady,  Sir  ButUr*s  Widows 
That  a  Trial  at  Bar  cannot  be  moved  for  by  Plaintiff  till  after  A(v 
pearance,  and  the  Time  to  appear  will  not  expire  till  four  Days  af« 
ier  this  Term.  Two  Rules  of  the  Court  of  King's  Bench  produced, 
one  by  Confent,  the  other  not  by  Confent,  except  as  to  Nijiprius 
Cofts,  where  Trisds  at  Bar  had  been  ordered  before  Appearance* 
Rule  abfolute  for  Trial  at  Bar  on  8th  May  next.  If  PlaintiiPs  Mo- 
tion had  not  been  received  before  Appearance,  no  Trial  at  Bar  could 
be  appointed  till  nextAftchaelmas  Term.  Lady  Wentwortb*^  Counfel 
prayed  the  Conditional  Rule,  and  to  defend  for  Part ;  which  was 
granted,  z^A  fix  Weeks  Time  to  defcribe  the  Part  defended  for. 
Prime  {sT  oMor  Leflbrs  of  Plaintiff  i  SUnner  Uf  aP  for  Lady  fTent- 
worth* 


Kemp,  qui  tarn,  &c.  againji  The  Hundred  of  Straf- 
ford and  TickhilL     Eafter  18  Geo.  2.^ 

AT  Yorkjhire  Affizes  a  VcrdiS  was  token  for  Defendants,  and 
a  Point  referved  by  Rule  for  the  Opinion  of  the  Court.  The 
Rule  of  Kifi  prius  was  made  a  Rule  of  Court,  on  the  Motion  of 
Plaintiff^s  Counfel  \  which  Rule  the  Court  difcharged  as  new  and 
unprecedented.  Whenever  a  Point  is  referved,  the  Verdift  muft 
always  be  for  the  Plaintiff.  B^etk  for  Defendant  j  Prime  for 
Plaintiff, 

Ruflei  againji  Ball,  in  Aflumption. 

DEfendant  paid  twenty-five  Pounds  into  Court  on  the  Common 
Rule ;  Plaintiff  refufed  to  accept  the  Money,  proceeded  to 
Trial ;  and  on  a  full  hearing  ^f  the  Merits,  had  a  Verdid  for  %$  /. 

G  8  4  the 


the  ex^St  Sum  paid  into  Court,  (in  Confequence  whereof  Plaintifi^' 
not  having  recovered  more,  was,  by  the  Rule,  liable  to  pa|^  Cofts  to 
Defendant:)  To  avoid  which,  PlaintiiF moved  to  fcl  afide  the  Vcr- 
dia,  objefting,  that  the  Caufe  was  tried  by  eleven  Jurors  only.  It 
appeared  that  one  yohn  Pearct^  fummoned  on  the  Jury,  did  not  ap- 
pear, but  his  Son  of  the  fame  Name,  not  qualified,  attended  the  Af- 
fizes,  and  when  the  Father  was  drawn,  and  called,  anfwered  for  him, 
and  was  fworn  on  the  Jury.  PlaintiiF  alfo  objeded  to  the  Small- 
iteis  of  Damages  found.  Per  Cur^:  Attaint  will  not  lie  againft 
J|irors  for  finding  too  fmall  Damages.  Where  a  Demand  is  cer- 
tain, as  by  Promiffery  Note,  the  Court  will  fet  afkie  a  Verdiifi  for 
too  fmall  Damages,  but  not  where  the  Damages  are  uncertain,  as  in 
this  Cafe,  for  curing  a  Wound.  But  the  Verdid  by  eleven  Jurors 
only  is  no  Verdid;  it  is  null  and  void.  Rule  abfokite  to  fet  afide 
the  Verdid,  without  Cofts.  Vide  Norman  againft  Beaumont,  Atitkm 
x8  Geo.  2.     Belfield  (or  Plaintiff;  Draper  for  Defendant. 

Stanynought  againjl  Cofins^.one^  &c«     Hilary 
19  Geo.  2. 

ACTION  of  Trcfpafs  for  mcfne  Profits,  brought  by  the  No- 
minal Plaintiff,  the  Leflee  in  Ejeftment,  againft  the  Tenant 
in  Poffcfiion,  after  Judgment  by  Default  againft  the  Cafual  EjcSor, 
for  Want  of  the  Tenant's  Appearance.  No  Poflcffion  in  Plaintiff 
proved  at  the  Trial ;  Poftea  ftayed;  and  Point  referved.  The  Quef- 
tion  is.  What  ought  to  have  been  proved?  Per  Cur* :  The  Title 
need  not  be  proved.  The  Tenant  is  fo  ftir  privy  to  the  Suit,  he  has 
been  ferved  with  a  Declaration,  and  is  thereby  concluded  as  to  the 
Title,  though  he  does  not  appear.  The  Judgment  muft  be  fuppofed 
to  be  right  j  If  not.  Tenant  might  move  to  fet  it  afide.  After  Adlion 
brought  for  mefnc  Profit?,  Tenant  not  having  entered  into  the  Com- 
mon Rule,,  is  not  concluded,  either  as  to  his  own  Pofleffion,  or  as  to 
PlaintifTs  being  in  Poffeflion  at  the  Time  of  the  Demife,  which  pof- 
fibly  might  have  been  laid  eighteen  Years  back,  and  a  Tenant  at 
Will  might  have  been  only  thrjee  Days  in  Poffeflion.  Damages  ought 
to  be  given  for  no  longer  Time  than  Defendant  is  proved  to  be  in 
aSual  Pofleffion.  Plaintiff's  Poffeffion  ought  alfo  to  be  proved,  and 
fiom  that  1  ime  only  Damages  to  be  recovered.  In  Cafe  of  a  Leafe 
fcaled  on  the  Land  (the  old  Way)  where  the  Poffefiion  is  vacanr, 

8  Plaintiff 
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Plaintiff  cannot  recover  for  mefne  Profits.  If  Tenant  enters  into 
the  Rule  to  confefs  Leafe,  Entry  and  Oufler^  the  Titk  muft  be  proTr-^ 
ed  before  the  Demife  laid.  Tenant  privy  and  Party  is  to  be  bound 
by  what  himfclf  confeiles,  though  in  the  Rule  only,  and  not  at  the 
Trial.  Trefpafs  is  a  poflcflbry  ASion,  only  to  be  brought  by  Per- 
fon  in  Poflef&on,  and  from  Time  of  Poileffion;  and  though  £je£U 
ments  are  Creatures  of  the  Court,  the  A£lion  for  oieihe  Profits  is  iiko 
Trefpafs  with  a  Continuando.  As  Plaintiff  did  not  prove  his  Poflef- 
Con,  he  ought  to  have  been  nonfuited.  The  Poftea  ought  to  be  de- 
livered to  Defendant,  feV.  prout.  Rule  of  Affixes,  i  Syderfin  23^ 
Where  Tenant  enters  into  the  Common  Rule,  and  the  Adion  for 
mefne  Profits  is  brought  by  the  LefTor  in  Ejeftment,  Plaintiff^s  PoC 
fcffion  muft  be  proved }  if  by  the  Leffee,  his  Entry  and  Pofiieffion  is 
confeffed,  and  need  not  be  proved.  No  other  Difference  in  AE&on 
brought  by  Leilbr  or  Leflee,  (i  Salk.  246.  wrong.)  Tenant  con-*> 
eluded  as  to  Entry,  when  confeffed,  except  an  Entry  to  avoid  a 
Fine.     Skinner  for  Plaintiff  i  JViUes  for  Defendant. 

Love  and  Applcton  agamft  Jarret.    Eaftcr  1 9  Gca.  z. 

DEfendant  had  Time  to  plead  by  a  Judge's  Order,  rejoining 
gratis.  Plaintiff  delivered  a  Paper-Book,  containing  a  bad 
Replication,  and  an  Ifiiie  joined  by  Defendant.-  Defendant's  Agent's 
Clerk  received  and  paid  for  the  Paper-Book ;  but  his  Mailer  per4 
ceiving  the  Replication  to  be  bad,  returned  the  Book  toPIaintiiPt 
Agent,  and  gave  Notice  of  the  Miftake,  notwithftanding  which  Plain-» 
tiff  went  on  to  Trial,  and  had  a  Vferdift,  without  Defence.  Rule  ab.* 
folute  to  fet  afide  the  Verdift,  without  Cofts.  Skinner  (or  Plaintiff; 
Draper  for  Defendant. 

Coodtitle,  oa  the  Demlfcof  Symons,  Efquire,tfj'ij//j/? 
Clark,  in  Eje(5tment.    Mich.  20  Geo.  2. 

AFTER  the  Merits  of  the  Caufe  had  been  determined  at  tfle 
Affizes  by  a  Special  Jury,  after  a  Trial  of  twenty  Hours,  De- 
feodant  moved  to  fet  aftde  the  Verdj^S^,  upon  Affidavit  that  Plain- 
tiff's Shewer  at  a  View,  purfuant  to  a  Rule  of  Court  previous  fo 
the  Trial,  had  mi(behaved  himfelf,  by  telling  the  Viewers,  nis  Place 
i^  called  AbrahaU's  Yat,.  and  this  Conygrce-hill  5  (which  were  not 

the 
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flic  Places  in  Queftibn;)  and  faying,  Tbefe  Cottages  pay  Mr.  Symons 
5  //•  orbd.  a^Tear  Rent.  Defendant  infifting,  that  nothing  more 
than  the  Place  in  Queftion,  which  was  one  fingle  Cottage,  (hould 
have  been  (hewn  to  the  Viewers.  Upon  hearing  Counfel  on  both 
Sides,  the  Court  difcharged  the  Rule,  being  of  Opinion,  Tliat  on  a 
View  the  Shewers  may  (hew  Marks,  Boundaries,  Vc.  to  enlighten 
die  Viewers;  and' may  fay  to  them,  Thefe  afe  the  Places  which  on 
the  Trial  we  (hall  adapt  our  Evidence  to.  The  Jury  could  have  no 
Light  from  looking  at  the  Cottage  only.  The  Queftion  to  be  tried 
was.  Whether  it  ftood  within  Mr.  Symons*s  Manor,  or  not  ?  Had  an 
ancient  Man  been  produced  to  the  Viewers,  and  he  had  acquainted 
diem  that  he  had  known  the  Place  many  Years,  and  given  an  Ac* 
count  of  the  Boundary,  &r.  this  would  have  been  improper,  becaufe 
it  is  giving  Evidence  before  the  Trial.  Belfeld  for  Defendant  \  BootU 
and  Ejre  for  Plaintiff. 

Hicks  againji  Young  In  Replevin,    Mich.  20  Geo.  2. 

PLaintiff*  did  not  appear  at  the  Af&zes,  Defendant  brought  down 
the  Record,  and  his  Counfel  infifting  ftrongly  on  a  Verdiil, 
Mr.  Baron  Reynolds  before  whom  the  Ckufe  was  tried,  complied,  and 
a  Verdid  was  found  for  Defendant,  though  PlaintifF  did  not  appear. 
Upon  Application  by  PlantiiF  to  fet  afide  the  Verdi6l,  the  Court,  af- 
ter hearing  the  Judge's  Report,  ordered  the  Poftea  to  be  amended, 
and  a  Nonfuit  to  be  returned  inftead  of  a  Verdi£l  for  Defendant ;  and 
that  Defendant  fliould  pay  Cofts  of  the  Motion.  Primt  for  Plain- 
i\S\  Draper  for  Defendant, 


Chandler  againft  The  Hundred  of  Sunning,  on  the 
Statute  of  Hue  and  Cry.     Hilary  22  Geo.  2. 

ON  a  Cafe  made  on  a  Point  referved  at  the  Trial,  where  a 
Verdidl  was  found  for  Plaintiff,  fubjed  to  the  Opinion  of 
the  Court,  Mr.  Juftice  Ahmy  and  Mr.  Juftice  Birch  delivered  their 
Opinions^  That  though  Plaintiff  cannot  recover  the  Value  of  Bank- 
Notes  of  which  he  was  robbed,  to  the  Value  of  960  /.  for  Want  of  a 
fufficient  Defcription  thereof  in  his  Advertifement  in  the  Ldndon 
Gaxettey  yet  he  ought  to  recover  for  what  is  fufficiently  delcribed, 
*  (viz/) 


(viz.)  his  Watch  and  Money,  Value  lo  /.  the  Words  of  the  late 
A&  being  to  be  taken  diftributively.  Lord  Chief  Juftice  and  Mr« 
Juftice  Burnett  were  of  Opinion,  that  nothing  can  be  recovered. 
The  Words  of  the  late  Aft  are,  That  Plaintiff  fhall  not  maintain 
his  A£lion,  unlefs  he  defcribes  she  Robbers,  &r.  together  with  the 
Goods  and  £ffe6ls  of  which  he  was  robbed ;  twenty  Days  before  the 
Advertifement  are  given  to  the  Perfon  robbed  to  rccoUefi  a  particu- 
lar Defcription.  The  Party  robbed  ought  to  difcover,  as  well  as  he 
can,  all  the  Goods  he  loft,  to  give  Light  to  the  Hundred  to  take  the 
Robbers.  The  Perfon  robbed  gets  nothing  by  the  taking ;  the  Pub- 
lic indeed  are  benefited.  A  Perfon  robbed  of  a  large  Sum  of  Mo- 
ney, probably  cannot  farther  defcribe  it  than  that  it  was  in  Gold  and 
Silver ;  but  perhaps  can  defctibe  other  particular  Things  then  loft; 
which  he  ought  to  do.  The  Defcription  of  Bank-Notes  by  Num- 
bers, Dates  and  Sums  (which  in  this  Cafe  were  omitted)  are  highly 
ufeful  for  Difcovery.  No  two  have  the  fame  Marks.  If  Plainti^ 
at  the  Time  of  his  Advertifement,  had  not  known  the  Numbers,  (!fc. 
but  recollefted  them  afterwards,  the  Aftion  would  lie.  But  on  the 
Trial  he  acknowledged  that  he  knew  them,  and  they  were  all  parti- 
cularly entered  in  his  Pocket-book  at  the  Time  of  the  Advertife- 
ment. The  Court  being  divided,  no  Judgment  could  be  entered 
oo  the  Verdi<9. 


M9yfc,  Widow,  againft  Cockfcdge.  Hilary  22  Geo.  2. 

TH  E  Aftion  was  Trcfpafs  Fi  Gf  Armts  for  breaking  and  en- 
tering PlaintifPs  Houfe,  and  taking  and  carrying  away  her 
Qoods.  Defendant  pleaded  the  General  Ifllie,  and  at  the  Trial  (hew- 
ed, that  the  Goods  were  taken  as  a  Diftrefs  for  Non-payment  of  a 
Poor's  Rate  (which  Plaintiff  obftinatcly  refufcd  to  pay,)  and  fold,  and 
after  Payment  of  the  Rate,  and  deducing  I  /.  for  the  Expence  of  the 
Piftrefs  and  Sale,  the  Overplus  was  reftored  to  Plaintiff.  Defendant 
went  through  every  RequiHte  under  the  Statute  43  EUz.  to  fliew  die 
B^egularity  of  the  Diftrefs  and  Sale,  and  the  Jury  were  ready  to  give 
a  Verdi£l  in  his  Favour  ;  but  at  the  prefling  Inftance  of  Defendant's 
Counfel,  a  Verdid  was  given  for  Plaintiff,  Damages  u.  and  the 
following  Point  referved  for  the  Opinion  of  the  Court,  (vi%.) 
Whether,  as  no  Provifion  is  made  by  the  Statute  for  retaining 
(he  nepefTary  Expence  of  the  Diftrefs  and  Sale,  Defendant  could 

juftify 
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juftify  deducing  I  j.  for  the  fame.  Which  Point  having  been 
argued,  the  Court,  after  Condderationi  delivered  an  unanimous 
Opinion,  That  as  the  AR,  gives  a  Right  to  diftrain  and  fell,  all  Inci- 
dents neccflary  to  obtain  that  Right  arc  included.  If  the  Thii^ 
diftrained  cannot  be  fold  without  Expcnce,  fuch  Expence  is  necef-  * 
fary,  and  given  by  the  Statute.  The  Jury  were  to  judge  of  the 
Heafonablenefs  or  Extravagance  of  the  Expence;  the  Court  muft 
jiow  take  the  Expence  to  be  neceffary  and  reafonable.  If  Defendant 
could  not  have  juftified  the  Expence  to  be  neceffary,  yet  an  A£lioa 
of  Trcfpafs  Ft  ^  Armis  would  not  lie  for  the  1  s.  retained,  but  aa 
A£tion  on  the  Cafe  for  Money  had  and  received  for  Plaintiff's  Ufc. 
The  Pd/lea  ordered  to  be  delivered  to  Defendant.  The  Rule  of 
Niji  prius  was  drawn  up  in  the  old  Way,  viz.  That  if  the  Court 
fhould  be  of  Opinion  for  Defendant,  the  Verdift  for  Plaintiff  be  fet 
^fide,  and  PlaintifFpay  Cofts  of  a  Nonfuit;  which  is  a  bad  Form  : 
It  (hould  be.  That  Judgment  of  Nonfuit  be  entered ;  otherwife  De- 
fendant could  have  no  Remedy  in  Cafe  of  Plaintiff's  Death.  Prime 
for  PiaintijflF;  Draper  for  Defendant. 


Woeden,  on  the  Dcmifc  of  Long,  againfi  Saunders, 
Widow  and  others,  in  Ejedment.  Eafter  23 
Geo.  2. 

•fin HE  Fenirt facias  was  awarded  by  Miftake,  returnable  on  the 
X  Morrow  of  Afcenfion^  inftead  of  Eight  Days  of  the  Purijica^ 
tton.  Defendants,  though  their  WitncfTes  attended  the  Aflizcs,  made 
no  Defence  at  the  Trial,  but  confefTed  Leafe,  Entry  and  Oufter,  and 
fulFcrcd  PlaintifF  to  take  a  Verdifi,  relying  on  the  Miilake  in 
awarding  the  Venire^  returnabfe  at  a  Day  fubfequent  to  the  Affixes, 
tin  after  which  Return,  and  Default  by  Jurors,  there  could  be  no 
Ntfi prius.  The  Jury  Procefs  was  made  returnable  at  the  proper 
Days.  The  Court  held  the  Variance  material,  on  the  Authoiity  of 
two  Cafes  cited  by  Plaintiff's  Counfel,  Bajiard  W  aF  againfi  BarU 
letty  Trinity  3  Geo.  Z.  Dale  againft  Holmes,  ATtch.  4  Geo.  2.  in  B. 
R.  Verdicl  fet  afide  on  Payment  of  Cofls.  Prime  for  Defendants  5 
Draper  and  N^ynne  for  Plaintiff, 


Hawys, 
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Hawys,  one,  &c.  againft  Rix.     Mich.  24  Geo.  2. 

POINT  rcferved  at  the  Trial  and  argued  in  the  Court  was^ 
Whether  the  Placita  in  the  Record,  referring  to  a- Time  more 
than  a  Month  after  Plaintiff's  Bill  of  Cofts  ddirered,  be  fufficient  to 
fupport  his  Aftion  for  Fees,  fcff.  charged  in  his  Bill  ?  Or  that,  in 
Order  to  (hew  die  Commencement  of  the  Suit,  Plaintiff  ought  not 
to  have  produced  his  Attachment  of  Privilege  (the  Original  Writ) 
or  an  examining  Copy,  the  Statute  2  G.  2.  requiring  fuch  Bill  to  be 
delivered  a  Month  before  Aftion  brought  ?  The  Bill  was  proved  to 
be  delivered  25th  Septmber  1749  i  the  Placita  was  of  Hilary  Term 
tj?en  next,  the  Term  of  which  Iffue  was  joined.  The  Court  were 
of  Opinion,  that  Plaintiff  ought  to  make  out  his  Cafe  by  the  beft 
Evidence  the  Nature  of  die  Thing  will  admit.  The  Placita  is  not 
conclufive  i  the  Writ  may  corrcfpond  with  it,  and  yet  bear  Teftc 
the  firft  Day  of  Michaelmas  Term  1749,  which  is  before  the  Month 
expired;  nor  is  the  Placita  the  beft  Evidence,  becaufe  Plaintiff 
might  have  had  the  Writ.  Judgment  for  Defendant  Niji  caufa  ante 
Qaufum  Termini.  No  Caufe  (hewn.  JFilles  for  Plaintiff;  Bootle 
for  Defendant. 


Dobfon  againji  Stevens.     Hilary  24  Geo.  a. 

TT^ILLESy  for  Defendant,  moved  for  a  Special  Jury,  as  of  Courfe ; 
^  but  before  the  Rule  drawn  up,  the  Secondary  doubting,  prayed 
the  Diredion  of  the  Court  \  and  it  appearing  that  Common  Jury 
Procefs  had  been  awarded,  iffued  and  returned,  and  that  the  Caufe 
ftands  as  a  Remanet  in  Lord  Chief  Juftice's  Paper,  the  Court  refufed 
to  grant  a  Special  Jury.  Though  in  Country  Caufes,  between 
Aflizes  and  AiSzcs,  the  Praftice  is  otherMvife.    IFynne  for  Plaintiff. 


Bartlett  againji  Spooncr.     Eaftcr  24  Geo.  2. 

THIS  was  an  A^ion  of  Trcfpafi;,  to  which  Dfefendant,  by 
Leave  of  the  Court,  had  pleaded  three  Pleas,  viz.  Not 
guilty,  and  two  fevcral  Juftifications.  On  the  Trial,  Defendant 
proved  bis  fecond  plea  to  the  Satisfaction  of  the  Court,  and  obtained 

a  Verdia 


462  CtiaU,  kc. 

a  Verdid  on  the  firft  and  fecond  Iflites ;  but  ai  to  the  diird  IfTue,  ito 
Proof  was  gone  into,  nor  any  VerdiA  found  relating  to  it.  Be^H 
for  PlaintifF,  objeded.  That  the  Verdi£l  was  incomplete,  imperfe£k 
and  uncertain,  nothing  being  found  as  to  a  material  t  a£k  put  in  Iflfue  j 
and  therefore,  as  to  the  third  Ifliie,  a  Finire  facias  dt  novo  ought  to 
be  awarded.  On  ibewing  Caufe,  Primes  for  Defendant,  obferved, 
that  by  the  firft  Plea,  (Not  guilty)  the  Whole  is  put  in  IfTue  }  that  by 
the  fecond  Plea,  the  whole  Trcfpafs  is  covered  i  and  tlierefore  the 
Verdid  is  compleat.  It  is  found  thereby,  That  Plaintiff  has  no 
Caufe  of  Adion,  and  the  Judge  who  tried  die  Caufe,  did  not  think  it 
needful  to  go  farther.  As  Plaintiff  has  no  Caufe  of  A^on,  he  can 
have  no  Damages.  Contingent  Damages  in  Cafe  of  IfTue  and  De- 
murrer, and  IfTue  tried  before  Argument,  are  not  necefTary  to  be 
found  at  the  Trial  on  Plaintiff's  Verdifl,  but  may  be  afterwards  fup. 
plied,  if  Judgment  for  PlaintifFon  the  Demurrer.  Per  Cur' :  Here 
is  enough  found  for  that  Court  to  give  Judgment  upon.  No  Venire 
facias  de  novo  ought  to  ifTue.  It  was  not  the  Bufmefs  of  Defendant^ 
but  of  Plaintiff,  to  have  the  third  IfTue  determined,  if  he  imagined 
that  thereby  he  might  be  intitled  to  Cofls,  or  any  other  Advan- 
Uge.    The  Rule  difcharged. 

N,  5.  Plaintiff  gave  no  Evidence  on  the  Not  guilty. 

Britton,  who  as  well,  &c.  agatnfi  Peircc.     Mich. 
25  Geo.  2. 

THIS  was  an  Aftion  brought  on  the  Statute  13  Eli%.  for  fct- 
ting  up  a  fraudulent  Judgment,  wherein  PlaintifF  on  Trial 
obtained  a  Verdift  for  the  Penalty  of  45  /.  bcfides  which,  Corporal 
PunKhment,  and  Imprifonment  for  fix  Months,  are  inflidled  by  the 
Statute.  Jlgary  for  PlaintifF,  moved,  for  Leave  to  compound,  pur- 
fuant  to  Statute  x  8  Eli%.  ch.  5.  But ^^r  Cur* :  That  Statute  extends 
only  to  Anions  brought  by  common  Informers ;  this  Adion  is 
brought  by  the  Party  injured.  The  Defendant  is  convided  by  the 
VerdiA,  and  after  Convidion  Leave  is  never  given  in  any  Cafe  to 
compound.  No  Rule.  The  Judgment  to  be  entjcred  under  the 
Court's  Dire^on.  Vide  Cooke* s  Entries^  fi.  i^(^ 


Jow% 
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Jones,  on  the  Demife  of  Rayner,  againji  Sandys  and 
others,  in  Ejcdment.     Hilary  26  Geo.  2. 

POINT  rcfervcd  at  the  Trial,  Whether  a  Bond,  in  the  Condition 
whereof  a  Mortgage-Demife  was  contained,  ftamped  with  a 
treble  Sixpenny  Stamp,  read  in  Evidence  for  Plaintiil^  ought  to  have 
been  admitted,  or  not,  for  Want  of  its  being  flamped  with  two 
treble  Sixpenny  Stamps  ?  It  being  infifted  on,  by  Plaintiff's  Coun- 
fel,  that  per  Stat,  12  Jnn.  cap.  9.  fe^  21  &  24.  every  Indenture, 

'  Leafe  or  Bond,  are  feparately  charged,  and  confequently  this  Inftru- 
ment,  being  both  Bond  and  Leafe  or  Demife,  ought  to  have  paid 
twice  the  treble  Sixpenny  Duty. 

The  Court  thought  the  AQ.  of  Parliament  darkly  penned.  The 
Revenue  A£b  are  generally  framed  by  the  Officers  concerned  in 
the  feveral  Branched,  without  being  laid  before  the  Attorney  or  So« 
licitor  General.  The  AA  is  ambiguous.  It  is  fafeft  to  follow  a 
long  Series  of  Conftru£tion.  This  is  one  Bond^  of  which  there  is 
one  Execution.  A  Feoffment,  with  a  Warrant  for  Livery  of  Seifin, 
Bargain  and  Sale,  operating  as  a  Covenant  to  ftand  feifed,  or  (being 
inrolled)  as  Leafe  and  Releafe,  Demife  and  Redemife,  Mortgage 
with  a  Covenant  to  pay  the  Money,  conftantly  thought  to  be  fingly 
charged  only,  and  the  Praftice  has  been  confonant.  A  different 
Conftrudion  of  the  AA  would  make  great  Confufion  in  Purchafe- 
Deeds  and  Settlements,  often  relating  to  Freehold,  Leafehold  and 
Copyhold  Eflates  in  one  and  the  fame  Deed.  Every  Copyhold  Sur- 
render, and  every  Admittance,  fcem  to  be  charged  feparately,  and  yet 
one  Stamp  of  2  x .  3  d,  has  been  held  fufficient  for  both  Surrender  and 

.  Admittance ;  and  fo  is  the  Praftice.  The  Subje<£l's  Property,  as  well 
as  the  King's  Revenue,  is  to  be  protected.  If  the  Deed  in  Ques- 
tion be  not  Evidence,  it  is  the  fame  Thing  as  void  :  For  though 
the  Commiffioners  of  the  Stamp-Duty  may  (tempted  by  a  large 
Sum  of  Money)  order  a  Stamp  to  be  added,  yet  they  are  not  obliged 
fo  to  do.  The  proper  Time  for  the  Objedion  was  when  the  Bond 
was  offered  in  Evidence.  2  Lord  Raymond  1445.  Rule,  That  the 
Poftea  be  delivered  to  Plaintiff,  to  fign  Judgment.  Primi  for  Plain- 
tiff i  Pooli  for  Defendants. 


Smith 
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Smith  againjl  Gregg,  in  Yorkfliirc.   EaAer  26  Geo.  2. 

TH  E  Record  was  offered  to  be  entered  at  laft  Affizes,  a  little  out 
of  Time,  and  Defendant's  Attorney,  th<n  prefent,  haid  refuM 
to  confent  that  it  &ould  be  received.  On  Application  by  Defendant 
for  Judgment  as  in  Cafe  of  Nonfuit,  the  Court  refufed  to  give  Cofts 
of  the  Application,  but  ordered  Plaintiff  to  pay  Cofts  for  not  pro^ 
ceeding  to  Trial,  and  peremptorily  to  proceed  to  Trial  at  next 
AHL^es.    Ptf^i^  for  Defendant;  ^//r;  for  Plaintiff. 


Fitch,  qui  tarn,  againjl  Nunn. 

MOTION,  ptr  Draper  for  Defendant,  for  a  new  Trial,  af- 
ter Verdi£l  for  Plaintiff,  in  an  Adion  upon  a  Penal  Statute, 
(wherein  no  Defence  was  made  at  the  Trial)  founded  on  a  Vari- 
ance between  the  Iffue  delivered  and  tlie  Record  of  Nlfi  prius^  the 
Words  following,  (vi%.  And  thereupon  the  /aid  Plaintiffs  by  George 
Boldero  his  Jttorney  faith)y  being  omitted  in  the  Iffue  delivered, 
though  put  into  the  Record.  This  was  admitted  not  to  be  a  ma- 
terial. Variance  affeding  the  Merits,  and  in  Civil  Anions  helped  by 
the  Statute  of  Jeofails,  but  not  in  an  ASion  on  Penal  Statute.  In 
Actions  brought  by  Original  Writ,  the  Method  is  to  recite  the 
Writ,  and  then  to  Count  y  here  is  nothing  but  recital,  without  any 
Count.  By  Statute  18  Eliz.  a  particular  Method  is  prcfcribed  to 
the  Profecutor ;  he  muft  declare  in  Perfon,  or  by  Attorney.  Plaintiff 
in  this  Cafe  may,  poffibly,  be  under  twenty-one  Years  of  Age,  and. 
If  fo,  cannot  fupport  this  A6Uon,  wherein  he  cannot  declare  by  his 
Procbfin  Amy. 

The  Court,  after  hearing  Prime  pro  ^er\  did  not  incline  to  think 
the  Variance  material,  or  to  favour  the  Diftindion  made  per  Draper* 
But  as  Plaintiff's  Agent  had  made  a  Blunder,  and  the  Merits  had 
not  been  tried*  ordered  a  new  Trial,  and  Cofts  to  attend  the  Event. 


Holland 
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Moiland  againji  Hcrpn.     Trinity  26  &  27  Geo.  2. 

THE  Sheriff  and  Coroners  of  London  being  interefted  in  the 
Queftion  to  be  cried,  jtgur  for  Plaintiff  moved,  that  Defen- 
dant might  (hew  Caufe  wh j  ar  Special  Jury  Ihould  not  be  ftruck  and 
returned  by  Elisors  tb  be  appointed  by  the  Court.  Per  Cur* :  The 
Special  Jury  may  be  .moved  for  of  Courfe,  after  Elizors  appointed. 
The  firft  Rule  was  to,  fhew  Caufe  why  it  ihould  not  be  referred  to 
Prothonotary  Cooke^  to  confider  of  two  fit  Peifons  to  be  Elizors,  and 
to  report;  which  Rule  being  made  abfolute,  without  Oppofuion; 
and  the  Prothonotary  having  named  John  IVakelin  and  Elijha  Blfcoe^ 
the  next  Rule  was  to  fhew  Caufe  why  they  fliould  not  be  appomtcd 
Elizors  by  the  Court  j  which  Rule  was  alfo  made  abfolute,  without 
Oppofition. 


Whitchill  a^inji  Carr.     Mich*  27  Geo*  2* 

THIS  \Vas  an  Aftion  for  Words,  to  which  Defei^ant,  by  Lcav« 
of  the  Court,  had  pleaded  four  f^vcral  Matters,  tht  fourth 
Plea  an  Accord  aiyl  Satisfaftion  5  Plaintiff's^  Agent  cjeliyered  an 
Iffue,  made  up  a  Record,  ^nd  proceeded  to  Trial,  after  Iffucs  joined 
on  the  three  former  Pleas,  but  without  replying,  or  talcing  any  No- 
tice of  the  fourth  Plea.  Defence  was  made,  and  Plaintiff  obtained 
a  Vcrdift.  Defendant  mbyed  for.  a  new  Trial.  It.  appeared  that 
fome  Evidence  had  been  given  on  Defendant's  Part  to  make  out  his 
Cafe  upon  the  fourth  Plea,  which  fell  (h'ort  of  the  FaA  pleaded, 
though  that  Evidence  was  declared  by.  Mr.  Serjeant  Eyre^  before 
whom  the  Caufe  was  tried,  to  be  improper.  Rule,  that  Plaintiff  do 
cither  demur,  or  reply  Iffuably  to  the  fourth  Plea.  If  he  demurs,  that 
Proceedings  be  flayed  till  after  Argument  \  if  he  replies  iffuably,  that 
a  new  Trial  be  had  at  next  Affizes ;  and  Cofts  of  former  Trial  and 
Motions  attend  the  Event.  IVynnc  and  JVilfon  for  Defendant  \ 
Prime  and  Draper  for  Plaintiff. 


H  h  Fitch, 
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Fitch,  who  as  well,  &<:•  againfi  Nunn* 

THIS  was  an  A£lion  brought  on  one  of  the  Penal  StatuM 
made  to  preferve  the  Game,  wherein  Defendant  obtained  a 
Verdid ;  Plaintiff  moved  for  a  new  Trial,  and  the  Judge  before 
whom  the  Caufe  was  tried  reported  the  Verdi£l  to  be  contrary  to 
Evidence.  Notwithftanding  which,  the  Rule  to  fhew  Caufe  whj  a 
new  Trial  (faould  not  be  had,  on  Payment  of  Cofts,  was  difcharged ; 
becaufe  no  Inftance  could  be  fliewn  where  in  an  Adltonon  a  Penal 
Statute,  in  which  a  Verdi£l  was  found  for  Defendant,  a  new  Trial 
had  ever  been  granted,  ffllks  and  jfgar  for  Plaintiff  >  ff^mu  for 
Defendant. 


Corifh  againfi  Kennedy. 

THE  Court  upeA  diis  Motion  (which  was  to  put  off  a  Trial) 
fuffered  Affidavits  to  be  read,  taken  before  a  Vice-Counfel 
abroad.  Such  Affidavits  are  conftantly  received  and  read  at  die 
Counfel^Board.  It  is  not  reafonable  to  exped  that  fuch  Sort  of 
Affidavits  (hould  be  taken  before  Perfens  appot^ed  Commiffionets. 
P^le  for  Defendant ;  Wynne  for  Plaintiff* 


Laffiter  againji  Harvey.     Bull  dgainjl  the  Same. 
.  Trin.  27  &  28  Geo.  2. 

AFTER  Vcrdias  obtained  by  Plaintiffs,  tbe  Records  of  iVJ/f 
friui  and  Writs  of  Uab.  Corpora  "Jurat ^  were  accidentally  loft 
by  Mr.  Jacomb  late  Aflbciate  of  the  Home  Circuit ;  Rule  for  De- 
fendant and  Jacomh  to  fliew  Caufe,  why  new  Records  and  Writs 
(hould  not  be  made  out  agreeable  to  the  old,  and  Verdifts  returned 
according  to  the  finding  of  the  Jury,  made  abfolute  on  Affidavit  of 
Service,  no  Caufe  being  fbewn  to  the  contrary,  ffynm  for  Plain- 
tiffs^ 


Annflrong 


Armftrong  on  the  Demife  of  Neve  and  another  againji 
Woolfey  and  others,  in  Ejedlment.  Hilary  28 
Geo.  2. 

THE  Point  or  Queftion  refervcd  at  the  Trial,  for  the  Opinion 
of  the  Court  was.  To  whofe  Ufe  a  Fine  with  Proclamations 
levied  without  any  Declaration  of  Ufes  ihould  operate  ?  Held  per 
Cut\  That  where  no  Ufe  is  declared,  there  is  no  Confideration  ;  the 
Fine  muft  refult  to  the  ancient  Ufe  j  it  fufficiently  appears  in  this 
Cafe,  that  the  ancient  Ufe  was  in  the  Cognizor.  The  Peftea  or- 
dered to  be  delivered  to  the  Plaintiff.  Godbolt  i8o.  Faugban  43. 
2  Cocki  58.  Beckwitb^s  Cafi,  Sbepbari's  Touch/lone  of  common  Af' 
furances^  page  501.     ffynne  for  Plaintiffs  ^  Pooli  for  Defendants. 

Pendock  on  the  DemUe  of  Mackinder  ugainjl  Mac- 
kinder  and  others,  in  Ejeftment. 

/T  TERDICT  for  Plaintiff  as  to  a  fourth  Part  of  the  Prcmiffei, 
V  V  fubjcd  to  the  Opinion  of  the  Court.)  Point  refervcd  at 
die  Trial  aild  twice  argued  was.  Whether  a  Perfon  convided  of 
Petit  Larceny,  and  who  had  undergone  the  Punifhment  of  Whip- 
ping, was,  or  was  not  a  competent  Witnefs  to  a  Will,  whereby  tde 
Premilles  in  Queftion  were  devifed  ?  The  Court  held  the  Perfon 
convided  not  to  be  a  competent  Witnels ;  Petit  Larceny  is  Felony, 
'ds  a  Crime  equal  to  grand  Larceny,  if  not  worfe,  becauie  the 
Temptation  is  lefs  to  fteal  little  than  much,  it  fprings  from  an 
•vil  Mind«    The  Poftea  ordered  to  be  delivered  to  Plaintiff. 

Anonimous. 

RULE  for  a  View  on  the  Face  of  the  Declaration  (which  was 
for  obftru&ing  a  Water  Courfe)  denied ;  'tis  never  granted 
without  an  AMdavit  in  any  Cafe^  except  an  Aftion  of  Wafte* 


Hh  2  firookei 
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Brookes  on  Demife  of  Mencc  agatnjl  Baldwyn,  in 
Eje^ment.     Trin.  28  Geo.  2. 

UPON  Motion  for  a  new  Trial,  Mr.  ^2Son  Adanu^  before 
whom  the  Caufe  was  tried,  reported  to  the  Court,  That  the 
Verdicft  (which  was  a  general  Verdi6t  for  PlaintifF,)  was  good  in 
Part  and  bad  in  Part,  agreeable  to  Evidence  as  to  Lands  in  PofTef- 
fion  of  one  of  Defendant's  Tenants,  contrary  to  Evidence  as  to 
Lands  in  Pofleflion  of  another  Tenant,  12  Mod.  271.  Salk.  648. 
3  Salk,  362.  were  quoted  to  flicw  that  where  a  Verdift  is  good  in 
Part  It  muft  ftind.  Rule  that  PlaintifF  fliall  take  Pofleffion  of  that 
Part  of  the  Premifles  oVily,  as  to  which  the  Judge  reported  in  Favour 
of  the  Verdift.     Martin  for  Defendant ;  FooU  for  Plaintiff. 


Welch  agalnjl  Richards  Clerk.     Hil.  29  Geo.  2.  . 

THIS*  was  an  ASion  of  Trefpafs  on  the  Cafe  brought  by  Plain- 
tilTagainft  t)efenclant  for  a  malicious  Profecution,  and  Im> 
prifonment  of  Plaintiff;  and  Plaintiff  thinking  it  neceffary  not  only  to 
have  the  Infpedion,  and  a  Copy  of  Defendant's  Information,  which 
was  taken  in  Writing  by  Buckland  Nutcomhe  Bleweit^  Efquire,  a 
Juftice  of  :he  Peace  for  Somerfetjhirey  touching  Plaintiff's  marking  a 
Sheep,  with  a  felonious  Intent  to  Ileal  the  fame,  being  the  Property 
of  Defendant,  but  alfo  to  have  the  Original,  and  alfo  the  Warrant 
granted  by  faid  Juftice  on'  fuch  Information,  and  in  Confequcnce 
whereof  Plaintiff  was  apprehended  and  imprifoned,  produced  at  the 
Afllzes  on  the  Trial  of  this  Caufe,  applied  to  the  Court  on  an  ^Afi?- 
davit  of  the  Fa£l  as  to  Demand  and  Refufal;  and  obtained  a  Rule 
for  the  TiHice  to  fhew  Caufe,  why  Plaintiff  his  Council  or  Attorney 
fhould  not  have  Leave  to*  infpe3  faid  Information,  and  to  take  a 
jCp.py  thereof  at  Plaintiff's  Expence ;  and  why  the  Juftice  (hould 
jnot  produce  fuch  Information,  in  order  that  the  fame  might  be  given 
In  Eviden<;e  on  the  Trial  of  this  Caufe,  at  next  Aflizcs  for  faid 
County  ;  and  alfo  for  Richard  Darch  tlw  Conftable,  who  executed 
the  Warrant,  to  fhew  Caufe,  why  he  (hould  not  produce  the  War- 
rant, which  was  granted  by  faid  Juftice  for  apprehending  Plain- 
tiSi    in  order   that  fuch   Warrant   might  be  given  in  Evidence 

on 
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on  fiild  Trial.  Note ;  The  Plaintiff"  having  had  a  Copy  of  the  War- 
rant delivered  him  by  the  Conftable^  a  Copy  thereof  was  not  now 
moved  for. 

On  (hewing  Caufe  it  was  infifled,  that  it  was  going  too  far,  to  or- 
der the  Judice  and  the  Conflable  to  produce  the  Information  and 
Warrant  (becaufe  that  implied  a  perfonal  Attendance;)  and  that 
Copies  were  fufficient.  On  the  other  Side  it  was  infifted,  that  in  a 
Cafe  of  this  Nature,  Originals  muft  neceflarily  be  produced  on  the 
Trial,  and  for  that  Purpofe  the  Cafe  of  The  Kiug  againft  Smith  in 
Sir  John  Strangers  Reports^  Vol.  i.  p.  126.  was  cited. 

The  Court  ordered,  That  Plaintiff  his  Counfel  or  Attorney  haVe 
Leave  to  infpeft  the  Information,  and  to  take  a  Copy  thereof  at 
Plaintiff^s  Expence ;  and  that  the  Jufttce  {hould  produce  or  caufe  to 
be  produced  the  faid  original  Information,  in  order  that  the  fame 
might  be  given  in  Evidence  on  the  Trial  of  this  Caufe  at  next  Af- 
fizes  for  faid  County ;  and  that  the  Conftable  fhould  produce  or 
caufe  to  be  produced  the  original  Warrant,  in  order  that  the  fame 
might  be  given  in  Evidence  on  faid  Trial.  PooU  for  Plaintiff";  Davy 
for  Blewetty  Efquire. 

Denn  on  the  Demife  of  Lawfon,  Efquire,  againft  Farr 
and  another  in  Ejedtment.     Mich.  30  Geo.  2. 

AFTER  Iffue  joined,  and  before  the  Day  of  AT/,  pru  one  of 
Defendants  died.  Plaintiff  fued  out  a  Ve.fa.  between  him  an4 
farviving  Defendant,  and  made  the  Jurata  at  the  Foot  of  the  Re- 
cord of  NL  pri.  agreeable  thereto.  Verdid  for  Plaintiff  objedled 
at  the  Tri^l,  That  the  Death  of  the  deceafcd  Defendant  ought  to 
have  been  fuggeffed  on  the  Record  of  A?.  prL  and  thereupon  an 
Award  entered  oizVe.fa.  between  Plaintiff  and  the  furyiving  Defen- 
dant ;  Point  refervcd  was  now  argued,  and  thereupon  Plaintiff  pro- 
duced the  Roll  in  Court  \  whereon  the  Suggeftion  and  Award  of  the 
Ve.fa.  as  above  were  entered,  which  the  Court  held  to  be  fufficient  5 
no  Continuances  are  neccffary  to  be  inferted  in  the  Record  of  A7. 
pri.  Rule  that  Plaintiff  have  Leave  to  enter  Judgment  on  Poftca^ 
and  that  Defendant  have  Time  to  bring  a  Writ  of  Error  'till  the  Day 
after  next  Seal  in  Chancery.  Prime  and  Hewitt  for  Plaintiff;  Martyn 
for  Defendant, 

H  h  3  Fit*. 
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Fitzpatrick  agatnji  Pickering.     Eaftcr  30  Geo.  2. 

AFTER  Trial  at  Sittings  in  Aftddlifexy  and  a  Verdia  for  Plain- 
tiff for  iL  8  J.  9^.  Defendant  (the  Damages  being  under 
40;.^  upon  an  Affidavit  that  he  wis  refideut  in  AftddUfsx^  and  liable 
to  be  fummoned  to  the  County  Court,  there  moved  for  Leave  to  en- 
ter a  Suggeftion  of  that  Fad  upon  Record  to  prevent  Plaintiff  firom 
having  an  Allowance  of  Cofts,  and  to  entitle  Defiendaut  to  double 
Cofts,  purfuant  to  the  Statute  23  Gi$>  2.  no  Certificate  having  been 
granted  by  Lord  Chief  Juftice  at  the  Trial,  to  prevent  Defendant's 
taking  Advantage  of  that  Statute,  in  Oppofition  to  this  Motion;  no 
Affidavit  denying  the  Fad  contained  in  Defendant's  Affidavit  was 
produced  by  Plaintiff,  but  'twas  fworn  that  Defendant  before  Trial 
offered  2  /.  2'*  and  Cofts ;  and  'twas  obferved  that  Plaintiff  had  given 
Evidence  only  on  fome,  not  on  all  the  Counts  in  his^Declaration^ 
that  he  had  proved  a  larger  Debt  than  401.  which  had  been  reduced 
by  a  Set-off  on  Defendant's  Part  to  the  Sum  recovered,  and  that  if 
Plaintiff  had  been  nonfuited,  he  would  have  been  liable  to  Payment 
of  Angle  Cofts  only.  The  Court  held  that  they  were  bound  by  the 
finding  of  the  Jury.  Rule  abfolute  for  Leave  for  Defendant  to  enter 
the  Suggeftion,  Plaintiff  may  traverfe  it  if  he  thinks  fit.  i  Strange 
49.  Affidavit  of  the  FzSt  the  proper  Foundation  for  Leave  to  enter 
Suggeftion.  2  Strange  974.  11 20.  Suggeftion  the  proper  Method. 
Prime  and  Martyn  for  Defendant  \  Davy  for  Plaintiff. 

Afterwards  the  Suggeftion  having  been  entered ;  Defendant  mov- 
ed for  Judgment  thereupon.  Rule  that  unleis  Plaintiff  pleads  to  the 
Suggeftion  by  the  firft  Day  of  next  Term  it  is  to  be  taken  for  true^ 
and  Prothonotary  is  to  allow  double  Cofts  to  Defendant  accordine; 
to  the  Statute. 


Harvey  againjl  Adderly*     Mich.  31  Geo.  2. 

RULE  made  abfolute  giving  Leave  to  Defendant  to  enter  on 
the  RoU  a  Suggeftion,  that  he  at  the  Time  of  Commence- 
ment of  the  Suit  did  live  and  refide  in  Middlifex^  was  liable  to  be 
fummoned  to  the  County  Courts  and  that  Plaintiff's  Caufe  of 
ASion  did  not  exceed  the  Value  of  40  s.  under  Statute  23  Gee. 
Z.  Plaintiffs  Counfel  infiftcd  that  faid  Statute  extends   only  to 

X  Caufps 
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Catties  c^  A£lion  accruing  ivlthin  the  JurifdiAion  of  the  County 
Court.  This  was  not  deemed  to  be  a  good  Objection  againft 
Leave  to  enter  the  Suggeftion.  PlaintifF  may  traverfe  the  Sug- 
geftion  if  he  thinks  fit.  Davy  for  Defendant ;  Stanyford  for  Plain- 
tiff. 


Balchin  againfi  Clarke. 

RULE  to  s^rrcft  final  Judgment  after  Verdift  for  Plaintiff  dif- 
charged*  The  Action  was  brought  for  a  Forfeiture  incMr- 
red  by  an  Offence  againft  the  Turnpike  A£b>  26th  and  28th  King 
George  2d.  The  Objedlion  was.  That  the  A£lion  was  brought  in 
the  Informer's  Name  only,  not  S^ui  tarn*  though  ^f  the  Sun>  for- 
feited is  given  to  the  Truftees  of  the  Turnpike,  which  Objedion 
was  over-ruled,  the  Adion  being  proper  in  the  Informer's  Name 
only.  Vide  A£ls  above.,  Hewitt  for  Defendant ;  PooU  for  Plain- 
tiff. 


Harvey  againfi  Adderlcy.    Mich.  31  Geo.  2.^ 

DEfendant  fhew  Caufe  \riiy  Rule  to  enter  Suggeftion  (hould 
not  be  difcharged,  and  Suggeftion  Uken  off  the  Roll  upoa 
Affidavit,  that  Plaintiff's  Caufe  of  Action  arofe  in  EJix.  '  PooU  and 
Stanyfird  for  Plaintiff;  Hewitt  and  Davy  for  Defendant,  infifted 
diat  as  Fenue  is  laid  in  A£ddlefex  by  Plaintiff  bimfelf,  he  fiiall  not 
afterwards  be  permitted  to  fay  that  his  Caufe  of  A^on  arofe  ii| 
Effex.  The  Certificate  in  Sutute  23d  Ge§rg4  2d  by  the  Judge  in 
that  Title  of  Freehold  or  Bankruptcy  came  in  Queftion.  This 
Matter  not  proper  to  be  determined  on  Motion.  Rule  difcharged. 
Plaintiff  have  Time  till  next  Term  to  demur  to  or  traverfe  the  Sug* 
geftion. 


H  h  4  *  Crofcr 
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Crofer  againjl  Thomlinfon  in  Replevin,      Hil. 
32  Geo.  2. 

ARace-horfe  diftraincd  for  Rent  at  a  Stable  on  Barnett  Com- 
mon, half  a  Milediftant  from  the  Inn,  (the  Red  Lion  at  Bar^ 
netty  MidMefex)  the  Stable  no  Part  of  the  Inn.  Horfe  diftrainable. 
Judgment  (on-  Cafe  made  at  Trial)  for  the  Avowant.  PlaintifF 
has  no  Remedy  but  againft  the  Inn-keeper.  Hewitt  for  Defendant; 
PooU  for  Plauitiff. 


Parker  againjl  Afline.     Mich.  32  Geo.  2, 

J)iciirts  in  the  Common  Pleas,  York  Summer  Afllzes  1758, 
before  Lprd  Mansfiel4. 

THIS  was  an  Aftion  of  Trefpafs  for  the  mefnc  Profits  of  a 
Houfe  in  Sheffield^  and  was  brought  in  the  Name  of  the  No- 
minal Plaintiff  in  EjeSmcnt  after  Judgment  by  Default  againft  the 
cafual  £je£lor. 

The  Cofts  of  the  Ejeament  were  alfo  inferted  in.  the  Declaration 
as  confequential  Damages  of  the  Trefpafs  complained  of. 

On  the  Trial  of  this  Caufe  the  Plaintiff  gave  in  Evidence  the  Judg. 
ment  in  the  Ejeftment,  the  Writ  of  Poffeffion,  with  the  Return  of 
Execution  upon  it,  the  Defendants  Occupation  of  the  Premijfes^  the 
Value  of  them  during  thatTime^  which  was  proved  to  be  20/.  and  die 
Co/Is  of  the  Eje£fment  amounting  to  12  /.  more. 

On  the  Part  of  the  Defendant  it  was  objcSed,  that  as  the  Judg- 
ment in  the  Ejedment  was  by  Default  againft  die  cafual  Ejeftor, 
fbis  Adlion  could  not  be  legally  maintained  in  the  Name  of  the  No- 
minal Plaintiff,  but  ought  to  have  been  brought  by  the  Plaintiff^« 
Leffor.  In  fupport  of  this  Objeftipn  it  was  argued,  that  though  the 
Law  allows  fidious  Proceedings  in  Ejeftment  for  the  trying  of 
Titles  ;  yet  in  Actions  for  mefne  Profits  no  fuch  Fi£lion  prevail 
but  the  Suit,  the  Injury,  and  the  pefendant,  are  re»l,  and  the  A6)ion 
in  no  refpe£l  differs  from  any  other  A£lirn  of  Trefpafs ;  that  this 
being  a  poffeflbry  A(£lion,  could  in  no  Cafe  be  maintained,  unlefs  th§ 
Plaintiff's  Poffeffion  was  either  proved  or  admitted  ;  and  that  in  the 
prcfcat  Cafe,  as  the  Plaintiff  could  not  poffibly  prove  an  afiual  Eii- 


try,  there  was  no  Evidence  of  his  Pofleffion  that  could  afFed  or  be 
received  againft  the  prefent  Defendant ;  It  was  admitted  that  an 
AcSUon  of  this  Kind  might  be  brought  In  the  Name  of  the  Nominal 
Plaintiff  in  Ejedment,  where  the  Tenant  had  appeared  and  confefled 
Leafe,  Entry,  and  Oufter,  becaufe  being  thereby  a  Party  to  the  Re- 
cord in  EjeSmcnt,  and  having  confcfled  the  Entry  of  the  Plaintiff, 
he  is  eftopped  by  that  Confeffton,  and  by  tlie  Judgment  againft  him, 
from  controverting  afterwards  the  PlaintifPs  PoflleiSon  ^  but  where 
the  Judgment  in  Ejeilment  was  by  Default  againft  the  Cafual  Ejec- 
tor, there  was  no  fuch  ConfciEon  of  the  Tenant,  no  Matter  of  Re- 
cord to  eftop  him,  but  he  was  equally  at  Liberty  to  deny  the  Plain- 
tifPs Pofleffion,  and  to  put  him  upon  proving  it  as  in  any  other  Ac^ 
tion  of  Trefpafs,  and  that  having  never  been  a  Party  to  the  Judgment 
in  Ejedment,  neither  that  Judgment,  nor  the  Writ  of  PoITeffion  upon 
it  (as  they  were  merely  between  the  Nominal  Plaintiff  and  a  third 
Perfon,  the  Cafual  Ejedor)  was  any  Conclufion  or  Evidence  againfl 
the  prefent  Defendant, 

It  was  therefore  infifted,  that  the  Adion  in  Queftion  ought  to 
have  been  brought  by  the  Leffor  of  the  Plaintiff  in  his  own  Name, 
who  might  have  proved  an  adlual  Entry  under  the  Writ  of  Poffcffion, 
and  that,  by  that  Entry  the  Pofleffion  he  obtained  would  relate  back 
to  the  Commencement  of  his  Fide,  biJt  being  brought  in  the  Name 
of  the  Nominal  Plaintiff,  and  the  Defendant  being  a  jStranger  to  the 
Judgment  in  Ejedment,  the  Plaintiff  had  fj^ilcd  of  fupporting  his 
Adion.  Vide  antea  the  Cafe  of  Stannymught  and  Cojins^  which  was 
cited  Michaelmas  Term  32  Geo.  2.  Lord  Mansfield  Chief  Juftice  in 
Banco  Regis.  Having  ftated  the  Cafe,  and  that  he  had  rcferved  it 
for  his  own  Opinion  at  his  Chambers  i  undertaking  to  procure  tho 
Opinion  of  all  the  Judges,  without  Expence  or  Delay  to  the  Parties; 
delivered  the  fame  as  follows,  (viz,)  At  the  Trial  it  was  obje<5led, 
that  this  being  upon  a  Judgment  by  Default  in  Ejedtment,  it  mate- 
rially differed  from  the  Cafe  of  a  Verdift  where  the  Tenant  had  ap- 
peared ;  that  though  in  Strange  960,  it  is  faid,  in  fuch  Aftion  for  the 
mefne  Profits,  the  Defendant  may  controvert  the  Title,  yet  both 
Parts  of  that  Cafe  have  fmcc  been  contradid^ed. 

A  Cafe  in  Barnesi*s  Notes  was  cited  on  the  Trial  as  a  Cafe  in 
Point,  and  fome  Circuit  Traditions  in  Support  of  it,  where  it  is  held, 
^hat  though  the  Title  need  not,  yet  that  the  PofTcffion  muft  be  proved. 
Though  I  was  clearly  of  Opinion  upon  Principles  againft  the  Ob- 
jp^on  at  the  Trial  without  hearing  the  Cpuncil,  yet  in  refpeS  to 

tho 
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the  Authorities  cited,  and  for  the  bias  of /ettliog  the  PraSice  in  this 
Proceeding,  which  feems  now  to  be  the  only  Remedy  for  recovering 
the  PoflefEon.    I  chofe  to  put  it  into  this  Method. 

I  laid  the  Qucftion  before  all  the  Judges  the  firft  Day  of  the  Term, 
who  have  (uice  looked  into  the  Books,  and  produced  many  Manu<» 
icript  Cafes  of  Opinions  both  Ways,  which  are  now  of  no  Confer 
qucnce,  as  all  the  Judges  are  unanimous  in  Opinion,  that  the  Nomi- 
nal PlainlifF  and  Cafual  Eje^r  are  fidious  Charadlers,  introduced 
merely  for  Form,  for  the  more  ciTeflual  and  expeditious  Way  of  try^ 
ing  the  Title,  to  avoid  Delays  and  Intricacies  of  fpecial  Pleading, 
they  arc  the  mere  Creatures  of  the  Leflbr,  and  the  Leilbr  and  the 
Tenant  are  die  real  fubftantial  Parties  to  the  Record ;  as  to  the  Te-^ 
nant  he  muft  be  ferved  with  Notice  of  the  EjeAment,  and  if  he  is 
not,  he  may  fet  afide  Ac  Proceedings,  b  that  he  cannot  lofe  the  PoCt 
^i&on  without  having  Notice  to  ufe  Means  to  defend  himfelf. 

Xhat  there  is  no  miterial  Difierence  idiether  the  Judgment  be  by 
Default,  or  after  a  Verdi£t ;  in  the  latter  Cafe  the  Title  is  tried  and 
fvund  againft  him,  in  the  firft  he  confeflcs  it  by  iaying  nothing,  and 
9S  long  as  fyd\  Judgments  {{and  unimpeached  diey  bind  the  Tenant. 

An  A£^on  for  mcfiie  Profits  is  confequential  to  a  Recovery  io 
Ejedment,  and  may  be  brought  either  in  the  Name  of  the  Lcflbr,  or 
Plaintiff  in  Eje£hnent,  ai>d  in  both  Cafes  it  is  the  Adion  of  the  Lef- 
for,  whofe  Name  fo  ever  be  ufed,  and  the  Title  is  admitted  fo  long  as 
the  Judgment  ftands,  yet  this  Judgment  like  all  others  is  only  con* 
clufive  as  to  the  Subjefi  Matter  of  it,  it  proves  nothing  beyond  the 
Time  laid  in  the  Demife,  it  proves  nothing  as  to  who  occupied  the 
Premlffcsj  and  during  what  Time  they  were  occupied,  or  the  Fabu  cf 
the  Profhsy  all  thefe  muft  be  proved,  (as  they  were  in  the  prefent 
Cafe)  but  fo  long  as  the  Judgment  ftands,  it  proves  the  Pofleffion  of 
die  Nominal  Plaintiff  during  the  Term  laid  in  the  Ejeftment ;  there*- 
fore  upon  Principles,  and  that  this  Point  may  be  fbttled,  we  are  all 
Vnanimous  iq  Opifiion,  that  the  Plaintiff  proved  what  was  fufficiei|t« 
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Egglcton  againji  Seneff,  Bail  for  Curphey.    Hilary 
6  Geo.  2. 

ORIGINAL  Adlion  brought  in  inferior  Court  agalnft  Defen* 
dant  by  the  Name  of  Curphey  removed  by  Habeas  Corpfif  into 
the  Common  Pleas,  and  Bail  put  in  by  tbat  Name.  Plaiotiff  declares 
againft  Defendant  by  the  Name  of  Scurpbee^  and  recovers,  and  aftqr 
Judgment  brings  an  Adion  of  Debt  on  the  Recognizance,  and  fets 
out  a  Recovery  againft  Curpbey ;  to  which  Defendant  pjeads  Nul 
tlel  Record.  Plaintiff  replies  a  Record  of  a  Recovery  againft  him 
by  the  Name  of  Scurffee.  Judgment  for  Defendant  upon  Nultiil 
Record. 


Thonapfon  againjl  Simmons.    Eafter  6  Geo.  2, 

T\ARNAL  moved  to  fct  afide  the  Verdia,  the  Record  of  iTift 
'^"^^  priui  differing  from  the  Iffue-Book  delivered,  the  Defendant's 
Name  being  inferted  in  the  Paper-Book,  in  joining  Iffue,  infliead  of 
Plaintiffs ;  but  in  the  Record  Plaintiffs  Name  was  inferted,  and  the 
Ifltie  properly  joined ;  but  two  Iffues  being  joined,  and  a  general  Ver« 
did  found  for  Plaintiff,  Court  refufed  to  make  any  Rule. 


Rye  dgainft  Croffman.     Trinity  7  &  8  Geo.  2. 

RULE  was  made  to  fhew  Caufe  why  the  Verdid  (hould  not  be 
fct  afide ;  the  l^  fimiliter  being  left  out  in  the  Ifliie  delivered, 
but  inferted  in  the  Record  oi  Niftprius^  it  was  infiftcd  for  Plaintifli 
that  it  was  amendable ;  but  the  Court  were  of  Opinion,  that  no  Sta-. 
tute  of  Jeofails  extends  to  it,  that  it  is  a  material  Variance,  and  there- 
fore 


47^  (Variance. 

fore  the  Rule  was  made  abfolute,  Defendant  having  relied  upon  the 
Variance,  and  made  no  Defence  upon  Tria} }  but  by  Confenb  the 
Caufe  to  be  tried  the  Sitting  after  Term,  Cbafple  and  Eyn  for 
PlaintiiFi  Baynes  for  Defendant, 


Wrcathock,  Attorney,   againft  Bingham.     Eafter 
8  Geo.  2. 

THIS  was  an  A£tion  brought  by  the  Indorfee  upon  a  promif- 
fory  Note,  and  in  the  Iflue  delivered,  the  Name  of  the  Indorfor 
was  omitted  thus  {he  the /aid  indorfed)  and  not  (he  the  /aid  A.  in*  ' 
dorfed.)  In  the  Record  of  Nijiprius  the  Indorfor's  Name  was  in- 
ferted.  Defendant  made  no  Defence  upon  Trial,  but  infifted  that 
this  was  a  material  Variance,  and  moved  to  fet  afide  the  Verdid, 
which  was  ordered  on  hearing  Council  on  both  Sides.  fVright  and 
Hawkins  for  Defendant ;  Eyre  for  Plaintiff. 


Vi 


Shorter  againjl  Helbutt.     Hilary  9  Geo.  2, 

TRLIN  moved  to  fet  afide  the  Verdict  for  a  Variance  between 
-the  Declaration  and  Iffue  delivered,  infifting  upon  the  Variance 
is  material,  and  that  no  Defence  was  made  upon  Trial.   In  the  De- 
4^..  claration  Plaintiff  was  called  John  John  Shorter^  and  in  the  IfTue  de- 
livered to  Defendant  (a  Prifoner  in  the  Fleet)  Plaintiff  was  called 
John  Shorter,    Motion  was  denied. 


John^ 


Slatiance.  47f 

Johns  agdtnjl  Smith.     Mich.  16  Geo.  2. 

UPON  a  Motion  tofet  afidc  the  Verdlft  for  a  Variance  be* 
tween  the  Iflue-Book  delivered  and  the  Record  df  Niji prtus^ 
which  Variance  was,  that  in  the  firft  Count  in  the  Iflue-Book  it  waft 
aliedged  that  PlaintiiF  was  indebted  to  PlaintifF,  and  in  the  Record  of 
Nift  prius  the  Miflake  was  re£Hfied  without  proper  Leave ;  and  it 
was  aJledged,  that  Defendant  was  indebted  to  Plaintiff.  The  Ac- 
tion was  Cafe  upon  feveral  Promiies,  and  the'Pnties.Naihes  ti^ft 
rightly  placed  in  the  Remainder  of  the  firft  CoiUit^  and  in  all. the 
other  Counts ;  and  the  Court  held  the  Variance  not  to  be  matedal 
to  the  Point  in  liTue,  and  therefore  refufed  to  fet  afide  the  Verdi£t» 
Daniil  zg^tA  Mears  in  this  Court  Mich.  S.GfP^x,  Be^ld  for 
Defendant  $  Ci&^/^^^  for  Plaintiff. 


mmnt  anb  amfre  jTaeia^^ 

Cole  againji  Gouing..    Mich.  6  Geo.  2. 

AFFIDAVIT  to  change  z  Venue  was  penned,  that  the  Promifes 
in  the  Declaration  (if  any  fuch  were  made)  were  made  in^^ 
fex^  and  not  in  London,  ice.  held  infufficient,  and  not  agreeable  to  the 
common  Form,  which  is,  that  Plaintiff*s  Caufe  of  Aftion  (if  any 
fuch  he  hath)  did  arife,  iitc. 

Cowling  againji  Reynoldfon. 

t^ATNES  moVcd  to  change  the  Venue  from  London  into  the 
•^  County  of  the  City  of  Tork  upon  the  common  Affidavit.  De- 
nied per  Cur*  as  unprecedented.  He  then  prayed  it  might  be  changed 
into  the  County  at  large  (Tork)  ;  which  was  alfo  denied  per  Cur\ 
becaufe  that  is  not  the  true  County  where  the  Caufe  of  AdUoii  did 
arife. 

1  Herbert 


47^  (Hetiiiet  &c. 

Herbert  againjl  Shawe. 

^HAPPLB  moved  to  change  the  Venue  from  Cumherlandinta 
^^  Lancafinre^  which  being  a  County  Palatine,  the  Motion  was 


denied. 


Anger  agamfi  Wilkics, 


TttiS  vm  an  AflUon  on  the  Cafe  for  feveral  Sets  of  fcandaTous 
Words  ffiolcen  of  Plaintiff  by  Defendant.  Pladntiff  on  the 
Tffhd'obtaihed  a  Verdifi,  and  the  Damages  were  found  entire,  thoi^ 
Ibttie  of  dl6  Words  were  n\te  aAionable.  Me^U  moved  for  a  Vtmr$ 
faiiets  ii  1UIV4  on  Payment  of  Cofts,  that  Plaintiff  might  fever  his 
Damages  according  to  an  ancient  Rule  of  Court  i  which  was  granted 
by  die  Court.    Eyre  for  Plaintiff. 

Hardrifs  againji  Sandell.     Mich.  7  Geo.  2. 

'  A  ^^^  ^  change  the  Venue  difeharged.  Defendant  having  had 
XJL  Time'  by  a  ^^ge's  Order  to  plead,  confenting  to  plead  an  if* 
fuable  Plea,  and  to  take  Notice  of  Trial  within  Term.  ChafpU  for 
Plaintiff  i  Bajnes  for  Defendant. 

Singleton  againji  Imxj. 

A  Rule  to  change  the  Venue  difcharged.  ll>efendant  having  Sum- 
moned Plaintiff  before  a  Judge  for  Time  to  plead,  though  the 
Sunmions  was  difcharged,  and  no  Order  obtained..  £yre  for  Plain* 
tiff;  Ojapple  for  Defendant. 


Bdfhaw  againji  Porter. 


A 


^  Rule  Nifi  to  change  the  Venue  difcharged,  the  Words  of  the 
a^  Affidavit,  whereupon  the  Rule  was  made,  being  that  Ac  Ac- 
tion did  arife  in  the  Couirty  of  Buch^  and  not  in  the  County  o(A£d* 
dlefiic^  or  clfcwherc  out  of  the  County  of  Bucks^  to  DefeneUmfe 

KntwleJge 
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Kntwtidgi  0nd  Beliefs  whidi  is  not  pofitive,  and  tfaenfere  infufiicient; 
f^iffif/r  for  Plamtiffj  Gnqw  for  Defendant. 

Dent  againji  Lambert,     Hilary  7  Geo.  2. 

DEfendant  moved  to  cbange  the  Vinut  from  HSdMifex  Iiito  Suf* 
folk.  PlaintiflF  (hewed  for  Caufe,  that  he  was  an  Attorney  of 
the  Court,  and  therefore  had  a  Right  to  lay  bis  AAibo  in  Miidbftx  ; 
but  it  appearing  diat  Plaintiff  had  not  declared  in  PerToOt  but  by 
Uithlaf  Cottereit  his  Attorney,  die  ViHue  was  chang6f. 

Jarratt  againji  Dawfon.     Eafter  7  Geo.  2. 

TH  E  Venue  was  laid  in  YerkjHre  inftead  of  LonJM  bf  Miftake 
of  the  Agent,  contrary  to  the  Inftru£tions  received  from  the 
Country  Attorney  his  Client,  as  appeared  by  AiEdavit  1  a  Rule  faal 
been  made  in  die  Treafuty  to  amend  the  Doclarationy  upon  hearing 
die  Agents  on  both  Sides,  Plaintiff  confendng  to  give  anlmptr«> 
lance;  but  the  Court  difcharged  that  Rule^  as  being  without  Pne* 
cedent.  Plaintiff  after  he  has  made  his  ^e^on  as  to  lajniog;  tfa^ 
ikmti  cannot  afterwards  chaiq;e  it. 

Denton,  an  Attorney,  againji  Lambert 

IP  TR  E  moved  to  change  the  Venue  from  Miiilefex  to  SuffUk 
'^^  upon  the  Gommon  Affidavit,  ^l&i^er  Ihbwed  fdi'  Caufe,  dut 
Plaintiff  who  fues  an  Attorney  has  a  right  to  Uy  bis  A^on  in  H^i" 
Hefex  \  and  fo  the  Court  held,,  though  die  Action  was  in  AflaultaiMl 
Battery. 


Welland,  an  Attorney,  againji  Frumcnt,     Trinity 

7  &  8  Geo.  2.     ^  .^J^/JJL  .  J^X 

PLaintiff  fued  Defendant  by  Capiat^  and  not  by  Attadimtot 
of  Privilege,  and  laid  the  Adtion  in  Mxddlefex.    Defendant 
moved  to  change  the  Venue  \   Plaintiff  infifted,  diat  in  Right  of 

his 
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his  Privilege  as  an  Attorney,  the  Fifnue  ought  not  to  be  changed ;  btft 
Court  were  of  Opinion  that  Plaintiff  having  declared  as  a  commoii 
Perfon,  and  not  as  upon  an  Attachment  of  Privilege,  the  FiHue 
muft  be  changed.     fVright  for  Plaintiff;  Baynet  for  Defendant* 


CafUe  againfi  Boucher «     Hilary  8  Geo.  2. 

.  VK INNER  moved  to  change  the  Venue  from  MddUfex  into 
Herifird/hire  in  ah  Adtion  for  (candalous  Words.  The  Words 
were  not  mentioned  in  the  Affidavit,  but  only  that  if  fuch  Words 
were  (poken  as  in  the  Declaration,  they  were  fpoken  in  Hereford' 
fiire^  and  not  in  Middlefex.    Held  bad. 


Smith  againft  Haward.     Eaftcr  8  Geo.  2. 

THIS  was  an  Adion  brought  for  feveral  Sets  of  fcandalous 
Words,  and  the  Damages  were  found  entire.  Defendant 
moved  in  Arreft  of  Judgment,  the  laft  Set  of  Words,  vi%*  This  Child 
<an  hang  youj  not  being  a^onable ;  and  upon  hearing  Counfel  on 
lioth  Sides,  the  Judgment  was  arretted  ;  but  a  Fenire  facias  de  new 
was  awarded  according  to  an  ancient  Rule  of  Court.  Vide  Praxk 
Mtriufque  Banei^  foL  22.  Darnal  for  Defendant  ^  Birch  for  Plaintiff. 

Wood  againjl  Winch. 

J5  /  U  QH  moved  the  laft  Day  of  the  Term  to  change  the  Vtnuu 
Per  Cur*:  It  cannot  be  now  done,  as  there  is  not  a  Day  left 
in  the  Term  for  Plaintiff  to  ihew  Caufe. 


Ward  againjl  Coclough.     Trinity  8  &  9  Geo.  2. 

RULE  to  change  the   Venue  difcharged,  the  Adion   being 
brought  upon  a  promiilbry  Note.  Skinner  for  Plaintiffs  Eyre 
for  Defendant* 


Bickley 


Bickley  againjl  Mackerell. 

A  Rule  was  made  to  change  the  Phiue  from  Norfolk  into  Lon» 
don.  Comyns  for  Defendant,  who  quoted  Sir  Samuel  Ger^ 
rard's  Cafe,  Sali.  670.  to  (hew  that  a  Rule  had  been  made  to  remove 
a  Ftnue  from  a  County  at  large  into  London. 

Crafter  again/}  CockerelL  '  Hilary  9  Geo.  2* 

TTRLIN'moved  to  change  the  Fenue  into  Durham^  or  an  ad« 
jacent  County  where  the  Affixes  are  held  twice  a  Year,  upon 
the  common  Affidavit.     The  Motion  was  denied. 


Paul  againji  Young. 

HELD  upon  hearing  Council  on  both  Sides,  that  Defendant 
cannot  regularly  move  to  change  the  Finue  after  taking  out  a 
Judge's  Summons  for  Time  to  plead.  fFright  for  PlaintifFi  Bej/itld 
for  Defendant 


Lutwich  againji  Barnes.     Eafter  9  Geo.  2. 

f^yjf  B  moved  to  change  the  Fenue  from  the  County  of  Qumber" 
"'"^  land  to  the  City  of  London  upon  the  common  Affidavit,  and  ob- 
tained a  Rule  to  (hew  Caufe,  which  was  afterwards  made  abfolute. 
Vide  BkUey  againft  Mackerell^  Trin^  8  Cs^  9  Gio.  2, 


Spooner  againji  Milward>  Com"  Staf. 

THE  Fenue  in  the  Declaration  was  laid  at  Leeky  and  not  at 
Leek  in  the  County  aforeiaid.  Defendant  demurred,  and 
(hewed  the  Want  of  a  proper  Fenue  for  Caufe.  Plaintiff  joined  in 
Demurrer;  and  upon  Argument  the  Court  gave  Judgment  for 
Plaintiff.  It  is  fufficient,  according  to  the  Courfe  of  this  Court,  to 
by  the  Fenue  at  Leek\  which  has  Reference  to  the  County  in  the 

1 1  Margent. 


Margent*  An<]  fince  by  Ad  orParliament  the  Venin  Facias  h  ii 
corpore  Comitatisy  it  is  not  neceffiiry  that  any  particular  Place  in  the 
County  be  laid.     Belfild  ioi  Plaintiff  i  Skinner  for  Defendant. 

Lutwidgc  againji  Wilcox*     Trinity  lo  Geo.  2. 

OnaPolicyof/>HAPPLE\iii  obtained  a  Rule  to  fliew  Caufe 
Infurance.  ^^why  the  Vgnue  (hould  not  be  changed  from  Cumber- 
land to  iht  City  of  Bri^oly  or  Somerfet/hire^  (the  adjacent  County) 
at  Plaintiff's  Eledion.  Booth  fliewed  for  Caufe,  that  the  Rule  was 
unprecedented,  and  againft  the  Cou.rfe  of  the  Court ;  for  though  in 
an  AAion  on  Policy  of  Infurance  the  Venue  may  be  changed,  yet  it 
cannot  be  to  a  City  or  adjacent  County  at  Plaintiff'^s  Ele&ion,. 
which  Caufe  was  allowed,  and  the  Rule  difcharged. 

Lord  Griffin  againji  Buckby. 

Ji^ion ScandalumTlT^YNKE  moved  to  change  the  Venue.    Pc^ 
Magnatunu      ^^     ^icd.    The  Venue  is  never  changed  in  Ac- 
tions for  Scandalum  Magnatum. 


Box  againfi  Read  and  another. 

AFFIDAVIT  of  one  of  the  Defendants  held  fufficicnt  to 
found  a  Motion  to  change  the  Venue. 

Cooper  againji  Mills,  an  Attorney.    Mich,  i  o  Geo.  2. 

DEfendant  infifted  in  Right  of  his  Privilege  as  an  Attorney,  that 
the  Venue  ought  to  be  laid  in  A£ddUfiXy  his  Duty  requiring 
his  Attendance  at  Wejiminjler\  but^r  Cur^^  Defendant  hath  no 
fuch  Privilege.  PlaintifF  may  lay  his  Adion  where  he  pkafes,  and  if 
Defendant  applies  to  change  the  Vinue^  it  muft  be  upon  the  ufiial 
Affidavit.    l/r//»  for  Defendant  5  J?w//r  for  Plaintiff. 


Kewby 
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Newby  againji  Burton, 

DEfendant  having  moved  to  cbangc  the  Venue  upon  th^  jcbmmoa 
Affidavit,  it  was  objected  that  he  had  obtained  Time  from  a 
Judge  to  perfe(^  his  Bail,  and  therefore  the  Motion  came  too  late  ; 
but  the  ObjeSion  was  over-ruled.  After  an  Order 'for  Time  to 
plead,  pleading  an  liTuable  Plea,  Defendant  cannot  move  to  change 
the  Fenue ;  but  it  has  never  been  held  fo  after  Time  to  perfe£l  BaiL 
^f^iffA/ for  Defendant  J  £yrtfft)r  Plaintiff, 


Rice  againji  Vinall.     Hilary  lo  Geo.  2; 

THE  Declaration  was  on  a  promifibry  Note  and  other  Counts* 
Defendant  moved  on  the  common  Affidavit  to  change  th« 
Venue^  and  obtained  a  Rule  to  (hew  Caufe,  which  was  difcharged,  it 
appearing  by  Affidavit  that  Plaintiff's  Caufe  of  Adion  was  upon  a 
promiffory  Note,    Eyn  for  Plaintiff;  Chafple  for  Defendant. 


Howfe  againji  Hafelwood, 

IN  the-Margent  flood  the  Word  Norfelky  in  the  Body  of  (he 
Declaration  the  Fenui  was  laid  at  the  City  of  Norwich  in  the 
County  of  the  fame  City,  throughout.  Plaintiff  executed  a  Writ  of 
Enquiry  of  Damages  direded  to  the  Sheriffs.of  the  City  of  N^rvjtchm 
Defendant  moved  in  Arreft  of  Judgment,  and  obtained  a  Rule  x» 
(hew  Caufe,  which  was  difcharged.  Had  no  Venue  been  laid  in  th^ 
Body  of  the  Declaration,  Reference  muft  be  had  to  the  Margent^ 
but  where  a  proper  Venue  is  laid  in  the  Body  of  the  Declaration, 
the  Word  in  the  Margent  ihall  not  vitiate  it,  the  County  in  th^ 
Margent  will  help,  but  iK>t  hurt.  Uyre  and  Omgni  for  Pbuntiff  | 
Wright  for  DefoDdant. 


I  i  a  Girdlfr 
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Glrdlcr,  Serjeant  at  Law,  againfi  Wathcws.  Hilary 
II  Geo.  2.  . 

for  Wkrds.  T^  Efendant  moved  to  change  the  Venue  from  Middler 
JL^  fex  into  Stafford/hire  upon  the  common  Affidavit. 
PlaintifFinfifted,  that  in  Right  of  his  Privilege  the  Caufe  ought  to 
be  retained  in  Middlefex.  PlaintiiFhad  fued  by  Original ;  and  there- 
fore the  Venue  was  changed.  Parker  for  Defendant ;  Skinner  and 
Comjns  for  Plaintiff. 

Sheers  againjl  Bartlctt. 

TH  £  Word  London  was  in  the  Margent,  and  in  the  Body  of  the 
Declaration  the  Venue  was  laid  at  Qxford\  after  IfTue  joined, 
and  Notice  given  in  London^  Plaintiff  moved  to  amend  by  making 
the  Venue  in  the  Body  of  the  Declaration  agreeable  to  the  Margent, 
which  the  Court  offered  to  grant  upon  Payment  of  Cofts  j  but  Plain- 
tiff not  fubmitting  to  pay  Coftf,  the  Rule  to  ibew  Caufe  for  the 
Amendment  was  difcharged.  Plaintiff  will  venture  to  proceed  in 
C»nC  Oxon.    Skinner  for  Plaintiff;  Price  for  Defendant. 


Sheers  againjl  Bartlett.     Trinity  ii  &  12  Geo.  2. 

T  ONDONw^s  in  the  Margent,  but  in  the  Body  of  the  Decla- 
"'^  ration  the  Venue  was  laid  at  Tame  in  Oxfordfiire.  Plaintiff 
tried  his  Caufe  in  Ox/ordjhire  and  obtained  a  Vcrdift,  and  Defendant 
moved  in  Arreft  of  Judgment,  infiftlng  that  the  Venirg  Facias  being 
awarded  to  the  Sheriffs  in  the  Plural  Number  muft  fignify  the  She- 
riffs of  London^  and  the  Court  muft  take  Judicial  Notice  that  there 
is  but  one  Sheriff  of  Oxford/hire.  A  Rule  to  ftay  the  Entry  of 
Judgment  upon  the  VerdiA  wias  made,  and  afterwards  difcharged 
upon  hearing  Council.  Per  Cur*:  Had  there  been  no  proper 
Venve  in  th^  Body  of  the  Declaration,  the  Margent  muft  have  been 
reforted  to ;  but  in  this  Cafe  the  Margent  muft  be  reje£ted ;  the 
Word  Sheriffs  for  Sheriff'is  amendable  j  and  here  the  Venire  Facias 
is  returned  by  the  Sheriff  of  Oxford/hire,  Parker  for  Defendant; 
Skinner  for  Plaintiff. 

^  Penrlce 
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Pcnricc  againfi  Jackfon* 

THE  Sheriffs  of  the  City  of  JVorctfitr  had  returned  to  the  ^- 
nire  Facias  the  Names  of  24  Jurors  only,  though  48  at  leaft 
are  required  by  the  Statute  3'0/tf.  2.  The  Sheriffs,  before  the 
Habeas  Corf*  Juraf  was  returned  perceiving  their  Miftake,  returned 
to  it  the  Names  of  48  Jurors,  and  Plaintiff  proceeded  to  Trial. 
Defendant  made  no  Defence,  but  moved  to  fet  afide  the  Yerdi^ 
Per  Cur*:  Though  imperfeA  returns  may  be  helped  by  the  Statute, 
yet  here  the  Fault  is  in  the  Matter  of  Fa£l;  the  Return  of  the  Ha-* 
heat  Corp*  muft  be  of  the  fame  Jurors  fummoned  on  the  Venirt' 
Facias.  The  Rule  to  fet  afide  the  Verdid  was  made  abfolute. 
Parker  for  Defendant ;  Eyre  and  Skinner  for  Plaintiff.  ^ 


Davies  againjl  Grace,  Attorney.     Mich.  12  Geo.  %. 

MOTION  to  change  the  Venue  from  MdMefex  into  Surry. 
Plaintiff  infifled  Defendant  ought  to  pay  for  a  new  Bill ;  but 
per  Cttr*y  it  is*no  more  th^n  in  other  Actions,  a  new  Original  is  ne- 
ceflary  in  all  Cafes.  The  Venue  muft  be  changed  without  Cofts* 
Kettkbey  for  Dckndamt',  Skinner  for  Fhintiff. 


R 


Ellis  againji  Chorke. 

ULE  to  change  the  Venue  difcharged,  Defendant  having  taken 
out  a  Judge's  Summons  for  Time  to  plead. 


Watfon  againjl  Willis. 


T\RAPER  {hewed  Caufe  againft  Rule  to  change  the  Venue^  and 
"^'^  (aid  it  was  on  a  promiflbry  Note,  and  no  other  Count  in  the 
Declaration.  Cur*:  it  is  good  Caufe  and  fettled  Pra&ice.  Kettelkey 
for  Defendant 


I  i  3  Thomeur 


Thomeur  againfi  Rand.      Hilary  12  Geo.  2. 

MOTION  made  the  laft  Day  of  the  Term  to  change  the 
Fenui^  upon  Affidavit  of  Notice,  denied,  becaufe  Plaintiff 
can  have  no  Opportunity  of  ihewing  Caufe. 

Note  I  The  Writ  was  returnable  the  fccond  Return  of  the  Term, 
and  Declaration  delivered  February  8,  fo  that  Defendant's  Attorney 
could  not  procure  an  Affidavit  from  his  Client  in  the  Country  fo  as 
to  move  foonen 

Biyan  again^  Smith.     Eailer  la  Geo.  2. 

f^JPPER  fw  Defendant  moved  in  Arreft  of  Judgment,  a 
^^  Blank  for  the  Return  of  the  Fenire  Facias  being  left  in  the  Re- 
cord of  Nifi  priusj  and  obtained  a  Rule  to  (hew  Caufe,  which  on 
hearing  Drapir  for  Plaintiff,  was  difcharged.  It  is  conftant  Pra£bce 
to  leave  a  Blank  j  the  Award  of  the  Venire  Facias  is  no  Part  of  the 
Iffue^  and  Is  amendable  by  the  Fenirt  Facias  itfelf. 

Gouthoule  againji  Blaxland. 

RULE  for  changing  Fenui  nijij  difcharged,  the  Defendant  hav- 
ing obtained  a  Judge's  Order  for  Time  to  plead.   (Chief  Juf- 
ticeabfent.)    ^ri^i^^  for  Plaintiff  1  Grmyiif  for  Defendant. 


Winter  againfi.South,  Attorney.     Trinity  1 3  Geo.  au 

A  Rule  to  change  the  Fenue  from  ATtddleftx  into  Surry^  upon  the 
common  Affidavit,  without  Cofts.  Vide  Davies  againft  Graccy 
Attorney,  Mcb.  12  Geo.  %.  Cooper  zgztn&Mlis^  Attorney.  Micb. 
lcGi9.2.    />r«s^/r  for  Plaintiff  s  ^r/>i&<  for  Defendant. 


Blackftock 
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Blackftock  againfi  Payne.     Mich.  13  Geo.  2. 

RU  L  E  to  (hew  Ciaure  why  Fenui  (hould  not  be  changed.  Plaiirb^ 
tiffobjeded,  that  Defendant  had  obtained  a  Judge's  Ordbr  for 
^n  Imparlance^  and  could  not  afterwards  move  to  change  the  Vetiuim 
fiut  die  Obje£lion  was  over- ruled.  This  is  hot  Matter  of  Favouf 
(like  Time  to  pflead)  but  of  Right ;  the  Judge  would  hot  have  or- 
dered  an  ImpS^f  lance,  if  Defendant  had  not  been  entitled  to  it  by  La^/ 
j^uie  abfolute.    Skinner  for  Plaintiff^  Agar  for  Defendant. 

Fray  againjl  Smith. 

DEfendant  moved  in  Arreft  of  Judgment  after  a  Vcrdifl,  the 
Venirt  being  awarded  Twplve  good,  (sTr.  and  t  Rule  VTift  was 
granted,  which  was  afterwards  difcharged,  on  (hewing  Caufe  upon 
an  Affidavit  that  the  Words  ip  the  Ventu  itfelf  were  Twelve  free 
and  lawful  Men ;  and  the  Court  being  of  Opinion,  that  the  WoM 
Gwrfin  the  Award  of  the  Veniu  ought  to  be  rejeScd. 

Maugir  tigainji  Hinds.     Hilary  13  Geo.  ^. 

RU  L  £  to  (hew  Caufe  why  the  Venue  ihould  not  be  changed 
was  difcharged,  it  appearing  that  the  Caufe  of.  A^on  was 
upon  a  Bill  of  Exchange  only,  and  Plaintiff  undeftaking  not  to  give 
Evidence  upon  any  other  Count  in  his  Declaration^  (are  that  upon 
faid  Bill  of  Exchange.    Skinner  for  Plaintiffs  Agar  for  Defendant. 

Warden,  Attorney,  againfi  Nptden. 

RU  L  E  for  changing  the  Venue  difcharged.  Plaintiff  being  an  At- 
torney, and  entitled,  becaufe  of  his  neceflary  Attendance  upon 
the  Court,  to  lay  his  Aftion  iQ  MMefe^.  Wynne  for  Defcnd^t } 
^ifnner  for  Plaintiff. 

StOAebam  againfi  Dentt 
p/E  NXJE  changed  from  London  to  MdMefex.    4(ar  i^t  Pefeq4 

I  i  4  ^larkf 
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CUrkc  againj  Shcppard,     Trinity  1 3  &  14  Geo,  2. 

PlAintiffTued  out  a  FenirefaciaSy  whereupon  the  Common  Pafiel 
was  returned,  thii  Writ  and  Return  were  filed,  and  a  Writ  of 
Habias  Corpora  Jur*  was  iflfued  forth.  Plaintiff  afterwards  obtained 
a  Rule  for  a  Special  Jury,  as  a'  Matter  of  Courfe  $  which  Rule  was 
difcharged*  After  the  Feniro  facias  and  Return  filed,  the  Motion  for 
a  Special  Jury  comes  too  late,  Beljield  for  Defendant  |  Skinner  for 
Plaintiff, 

^ook  agakjl  Shone  and  others, 

THIS  was  an  AtSlion  broi^ght  againft  Defendants,  Surveyors, 
i^c.  of  WeflmnJiir^Brtdge^  for  taking  ^way  and  deftroying 
Plaintiffs  Timber  to  the  Valup  of  500/.  by  the  kSt  of  Parliament 
for  building  the  faid  Bridge,  Plaintiff  is  confined  to  bring  his  A6Kon 
within  fix  Months,  and  to  lay  i(  in  Mddlefex ;  by  Miftake  of  Qilk 
moHj  Plaintiff's  former  Attorney,  who  now  abfconds,  the  Afiion  was 
laid  in  London^  inftead  of  Middle/ex^  and  the  Miftake  was  not  difco- 
vered  till  after  Plea  pleaded  and  liTue  joined ;  the  Fad  appeared  to 
be  committed  on  the  22d  Jugsifl  1739,  and  the  Adion  to  be  conir 
menced  witiiin  the  fix  Months.  Plaintiff  now  moved  for  Leaye 
to  change  the  Fenue  from  London  to  A£ddlejex ;  which  was  order- 
ed, upon  Payment  of  Cofts.  If  the  Amendment  could  not  be  made, 
Plaintiff  muft  lofe  his  Remedy  \  he  is  too  late  to  bring  a  new  A£lion. 
In  an  Afiion  upon  a  Penal  Statute,  the  Court  probably  would  not  in- 
terpofe ;  but  in  the  Cafe  of  a  Remedial  Law,  the  Amendment  muft 
l)C  made.  Skinner  for  P}aintjffj  Prime  for  Defendant.  3  Lev.  3^7, 
Bearcrofi  againft  The  Hundred  of  Burnham. 

Richardfon  againfi  Walkef  and  others.    Trinity  14  85 

15  Geo.  2. 

A  Rule  to  (hew  Caufi;  why  the  Venue  (hould  not  be  changed  from 
Cumberland  into  Ldncajbire^  was  difcharged.  The  Venue  is 
never  changed  into  a  County  Palatine.  BwtU  for  Plaintiff;  Birch  for 
P^fendantf 

%  I^wi< 
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Lewis  againjl  Afldiam.     Hilary  1 5  Geo.  2. 

AGAR  moved  to  change  the  fViiirr  firom  Xfkfinn  b(b  tbe  Citf 
-"  of  Yvrk.    Denied  fit  Cun^. 

Dennis  againji  Fletcher. 

RULE  to  {hew  Caufe  why  the  Fenui  (hould  not  be  changed, 
was  diicharged,  becaufi:  before  the  Motion  there  had  been  a 
Judge's  Summons  for  Time  to  plead,  and  ao  Attendance  thereoi% 
but  no  Order  was  produced.  Per  Cur^  :  It  muft  be  fo,  as  the  Prac«» 
tice  ftands  at  prefent,  but  (hall  end  here.  For  the  future,  a  Judge's 
Summons,  or  Order  for  Time  to  plead,  ihall  be  no  Bar  to  a  Mo* 
tion  to  change  (he  Finue.  Prinn  for  PlaiiitiflFs  J91Jles  for  Dc* 
fpnd^t, 

Davis  againft  Jordan.     Eafter  15  Geo.  2f 

U77 LLBS^  for  Defendant^  moved  to  change  the  Vetiui  from 
^^  London  into  Idnt^  die  adjacent  County,  upon  Affidavit  that  the 
Qiufe  of  Action  accrued  within  the  City  of  Canterbury.    Denied* 

llayward  againft  Wells.    Trinity  16  Geo.  2. 

2/'£  NV]^  changed  from  Lendon  into  BerkSj  diough  the  Motion 
,  for  the  Rule  tp  (hew  Caufe  was  not  made  till  the  laft  Day  of 
laft  Term,  the  Writ  was  returnable  the  fecond  Return  of  that 
Term,  and  the  Declaradon  delivered  To  late  that  Defendant  could  not 
i^ove  it  fooncr.    Gafper  for  Pliuntiff s  Dreiper  for  Defendant. 


Rickaby 
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Rickaby  BgMmJl  WOfon,  Efquire.    Mich»  1 6  Gto.  3« 

THIS  AaiM  Wis^roiight  b)r  Haintiffi  an  Iim«*keeper  at  jfypUtj 
in  Wejimnland^  againft  DdcndSiQt,  onto  tf  the  Knights  of  that 
Shire,  for  a  large  Demand  for  Wine,  &r.  provided  at  the  laftElec* 
lion.  Defendant  moved,  upon  the  Common  Affidavit,  to  change  the 
Vifiui  from  YtrkjhifM  into  t^i/lmfiUmd  (where  the  Affizes  are  held 
but  once  a  Year.)  It  appeared  that  one  of  PkuntiPs  Witnefles 
was  g^ng  t^  Inland^  and  would  n«t  return  for  two  Years ;  and  diit 
Fliimitf^s  Crtdifors,  of  whofki  he  had  bought  Wine,  Cfr.  wfcte  very 
prefing  iitMM  hiM.  iVf  Ckf:  Upon  Ihde  Oceafions,  the  Court  ads 
according  to  Diftretion,  artd  die  general  Rules  of  Jtftftice,  and  Che 
^artieular  Rules  of  t^raaice  in  bel«^.  The  t^rafiice  is  fettled,  that 
a  Vinfie  cannot  ht  thaitged  iAtb  HM^  Csniethnj^  lie.  becittfe  it  is 
IM  known  nrfien  an  Affixes  will  be  held  there ;  nor  into  die  Qty  of 
Wwrcifttr  or  Gkuciftir^  out  of  the  County  at  Urge ;  becaufe  die 
Affizes  for  the  City  and  for  the  County  at  large,  are  held  at  die 
lame  Place.  In  Eafter  or  Triruty  Term  the  Venue  may  be  changed 
into  a  City  ^  C6unty,  where  die  Affixes  are  held  but  once  a- Year, 
as  Briftol^  Cumberland^  &r.  In  ^rittf^Aatfi  and  ifi&rrf  Term  there  is 
tfti  certain  Ride,  bat  the  CMrtfliould  change  the  ^fiitfedien,  if  it  can 
be  ddne  widmit  manifeft  Inconvenience.  This  Adioft  is  laid  in  the 
next  County  to  dut  where  the  Caiift  of  A£Um  acerued  i  had  it  been 
laid  in  Aftddlefex^  or  any  diftant  County,  the  Court  probably  would 
not  have  obliged  Defendant  to  bring  his  Witnefles  (fome  of  whom 
appeared  t6  be  aged  and  infirm)  (b  fkr ;  but  in  dlis  Cafe,  it  would 
be  Injuftice  to  deny  Trial  at  next  Terkjbire  Affixes.  The  Rule  to 
ilkew  Caufe  why  th«  Venne  fliould  not  be  dianged^  Was  difdiargedL 
Primt  and  IflUes  for  Plaintiff  i  Skinner  and  Bntk  for  Defendant 


Jcrciiiain  againji  Ridley,  in  Tfcfpafs,  for  taking  and 
carrying  away  Goods,  a  Tranfitory  Adion.  Eafter 
26  Geo.  1. 


R 


ULE  made  to  fhew  Caufe  why  die  Vinue  fliould  not  be 
cba^iged.    Draper  for  Defendant. 

The 


The  Duke  of  Bedford  agaifi/i  Bray.  Mich,  17  G«o.  a, 

RULE  to  flicw  Caufe  why  die  F^uifhovid  not  be  changed^ 
was  dircharged,  the  Declaration  containing,  inter  alh^  a  Connt 
on  a  Promiflbry  Note ;  PlaintifF  confenting,  at  the  Peril  of  a  Non* 
iiiit,  to  give  Evidence  on  the  PromiiTory  Note*  Prime  for  Plaintiffi 
SUnner  for  Defendant* 

Bradley  againfi  Adey.     Mich.  18  Geo.  2. 

ACTION  of  Covenant  on  Deed  fer  N<Mi-p2^eitt  of  Rent  (at 
Lands  in  Kent^  laid  in  AUddUfesf*  Motion  to  change  the 
Fenue  denied.  If  local  Defendant  will  have  Advantage,  if  tran« 
fitory,  the  Venue  cannot  be  changed,  the  Aftion  being  on  a  Spe» 
cialty.     Wynne  for  Defendant. 

Evereft  againji  Sanfum,  in  Cafe,  for  a  Deceit  by  war« 
ranting  an  unfound  Horie.    Hilary  19  Geo.  2. 

DEfendant  moved  to  change  the  Fenu^  oh  ^  Common  Aft* 
davit.  Plaintiff's  Counfel  infifted,  that  in  Adions  for  Deceit 
Efcape  on  mefne  Procels  and  Cuftom  of  the  Realm,  the  Veniu  can* 
not  be  changed  \  and  to  diat  Purpofe  quoted  i  Syderf.  87.  Ifi  3. 
Trtab  per  Pais^  (third  Ediuon)/^/.  90^  91,  92.  Attomefe  Prac^ 
tice  in  the  King's  Bench^  foL  79.  Hijlory  Com*  PJeasy  fo.  69. 
The  Court  held,  that  the  Venue  may  be  changed  in  all  A&ions  in 
their  Nature  tranfitory,  except  in  Cafes  of  Privilege,  Specialty^  2tom 
itoiflbry  Note  or  Bill  of  Exchange.  Rule  abfolute  to  change  th# 
Venue*    Skinner  for  Defendant  \  Prime  for  Plaintiff* 

Note  \  Deceit  in  Matter  of  Title  to  Land  is  A^on  on  the  Cafe. 
/Sdt  Fin^erberfe  Natura  Brevium^ 


Mayor, 
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Mayor,  &c.  of  the  Borough  of  Leiccftcr,  againji 
Green,  alias  Smith.  Special  Adion  on  the  Cafe. 
Trinity  19  &  20  Geo.  2. 

RULE  made  abfolute  to  change  the  Venue  from  Lmdon  into 
Liiceftirjbin^  upon  reading  the  Declaration,  without  the  ufual 
Affidavit,  it  appearing,  that  the  Adion  was  brought  on  a  Cuftom  of 
the  Borough  of  Liieefter^  againft  Defendant,  for  exercifing  the 
Tnde  of  a  Watchmaker  within  that  Borough,  not  being  a  Freeman, 
and  not  on  a  Market  or  Fair  Day.  Noti  \  The  Borough  of  Lei^ 
tefter  is  within  die  County  at  large.  There  is  a  Commiffion  of 
Gaolf-Ddivery  every  Affixes  for  the  Borough,  but  no  Commiffion 
of  Nififrius.    fTtlUs  for  Dcfendmt  i  Bootle  for  Pldinuff. 

Litlbn  againfi  Cooke,     Adion  on  a  Promiflbiy  Note, 
and  other  Counts.     Hilary  21  Geo.  2. 

RULE  to  jbew  Caufe  why  the  Finue  (hould  not  be  changed, 
difcharged,  t'laintiff  undertaking  to  give  Evidence  on  the  Pro- 
mifiory  Note,  f^de  Duke  of  Bedford  againft  BrayyMich.  tj  Geo.  a. 
^0r  for  Defendant;  Divi^^r  for  Plaintiff. 

Herbert  againji  Flower  and  others,  in  Trover.     Trin, 
24  &  25  Geo.  2. 

DEfendants,  after  a  Rule  to  (hew  Caufe  why  the  Venue  (hould 
not  be  changed,  and  before  it  was  made  abfolute,  put  in  their 
Plea.  The  Court  held.  That  this  Plea  by  Inadvertence  is  no  Waiver 
of  the  Rule  ;  gave  Defendants  Lfcave  to  withdraw  the  Plea,  on  Pay« 
ment  of  Cofts ;  and  made  the  Rule  abfolute  to  change  the  Venue^ 
Booth  for  Defendants  i  Prime  for  Plaintifi; 


Hunter 


Hunter  agatnfi  Gray;  Smith  againj  Gray,     Trin* 
'    28  Geo.  2. 

RULES  to  (hew  Caufe,  wfiy  the  Fenue  fliould  not  be  changed 
from  London  into  i^;r,  difcharged ;  Defendant  bj  a  Judge's 
Order  for  Time  to  plead,  having  confented  to  rejoin  gratis^  and  take 
Notice  of  Trial  at  the  Sitting  after  this  Term  in  London  ;  ^ough 
the  having  obtained  an  Order  for  Time  to  plead,  generally  fpeaking, 
is  no  Hindrance  to  the  Changing  of  a  Venues  yet  if  Defendant  will 
confcnt  to  take  Notice  of  Trial  in  the  County  where  the  Adion  is 
originally  laid,  that  Confent  fball  bind  him ;  had  the  Judge  been  in- 
formed of  the  Defendant's  Intention  to  move  to  change  the  Venue^ 
he  would  have  made  his  Order  without  Prejudice  to  fuch  Motion. 
Draper  for  Defendant ;  Davy  for  Plaintiff. 

Davics,  Widow,  againJlVdiVTy  Efquire,  late  SherifFof 
Monmouthfhire,  for  an  Efcape.    Hilary  29  Geo.  z. 

PLaintifF  (hewed  for  Caufe  againfl  the  common  Rule  for  chang- 
ing the  Venue  from  Middlefex  into  Monmouthjhire  unlefs  Caufe^ 
That  Mr.  Chatmayd  who  was  Under- Sheriff  to  Defendant,  is  now 
Under-Sheriff^  and  ought  not  to  have  any  Concern  in  returning  the 
Jury  Procefs.  Rule  abfolute  to  change  the  Venue^  but  by  Confent 
the  Jury  Procefs  to  be  direfted  to  and  returned  by  the  Coroners, 
Hayward  for  Defendant ;  fVilJon  for  Plaintiff. 


Long,  Gent,  one  of  the  Attornies,  &:c.  agatnfi  Baylies, 
Dr.  in  Phyfick.     Trinity  32  &  33  Geo,  2. 

ON  a  Motion  to  charge  the  Fenue  from  Middlefex  into  fForcef* 
terflnre^  the  A£lion  in  Right  of  Plaintlff^s  Privilege  as  an  At- 
torney, was  retained  in  Middlefexy  though  the  Attachment  of  PrivU 
lege  was  a  common  Attachment  into  fForceJlerJhire^  not  a  Teftaf 
Attachment  out  of  Middlefex  into  fForceJlerJhire*  Nares  for  De« 
fcndant  i  Davy  for  Plaintiff. 
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^dtntid^ 


Eafier  Tenn  in  the  Second  Year  of  the  Reigft  of  King 

G^t7r^^  the  Third. 

NOTICE  is  hereby  given,  that  from  and  after  the  laft  Day  of 
this  prefent  Eafler  Term,  17631,  no  Record  or  Writ  of  Nifi 
frius  wHl  be  received  at  any  Sitting  after  Term  in  Middhfex^  (in 
his  Majefty's  Court  of  Common  PUasy)  unlefs  the  fame  (ball  be  de- 
Kvered  to,  and  entered  with  the  Marflial)  within  two  Days  after  the 
laft  Day  of  every  Term. 

And  that  no  Record  or  Writ  of  Nifi  prius  will  be  received  at  any 
Sitting  after  Term  in  London^  unlefs  the  fame  fhall  be  delivered  to» 
tnd  entered  with  the  MaHhal,  the  Day  before  the  Day  to  which  the 
Sitting  in  l^ondon  (hall  be  adjourned. 


Hilary  Term,  in  the  Seventh  Year  of  the  Rcign  of 
King  George  the  Third. 

NOTICE  is  hereby  given.  That  from  and  after  the  laft  Day 
of  this  prefent  Hilary  Term,  every  Rule  to  be  made  for  the 
Sheriff  of  the  County  of  MiMefexj  and  the  Sheriff  of  London^  to  re* 
turn  Writs,  or  bring  into  Court  the  Body  or  Bodies  of  any  Defen- 
dant or  Defendants,  will  be  made  for  fuch  Sheriff  and  Sheriffs  to  re- 
turn fuch  Writs,  and  bring  into  Court  the  Body  or  Bodies  of  fuch 
Defendaait  pr  D^ndanti,  within  four  Days  next  after  Service 
thereof. 

CwMung  agamji  Davis.    Eafter  9  Geo.  3. 

PLaifitiff  filed  out  Lot*  which  was  to  if  fwer  the  Plaintifr,  who 
*  liics  as  well  in  this  Behalf  for  the  King  as  for  him(el£  ^  Decla- 
ration  was  (the  Plaintiff  complains,  omitting  the  Words^  whoftus  at 
woll^  ^Q.).«d  held  irregular.    In  this  Cafe  the  Variance  goes  to 


i 


the 
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the  Demand,  Plaintiff  may  call  himfelf  Executor,  or  give  himfelf  a 
fuperfluous  Defcription  in  the  Procefs,  and  declare  otherwife,  and 
tbat  would  not  hurt,  for  the  Demand  is  ftill  the  fame,  but  in  thii 
Cafe  the  very  Nature  of  the  Demand  is  altered ;  the  Procefi  im- 
porting a  Demand  to  the  King  and  the  Plaintifi^  and  the  Declaration 
importing  a  Demand  to  the  Plaintiff  only. 

J^.  AJhurfty  for  Defendant. 

Mr.  Solicitor  General  for  Plaintifiw 

Btrange  1232,  not  neceflkry  to  defcribe  the  Plaintiff  as  Phunti^ 
jtfi  tarn  in  tlie  Proce& 

N,  B.  The  Pradice  of  the  Common  Pleas  is  now  the  iame  as 
fettled  in  the  Kin^s  Bincb^  by  the  Authority  of  the  foregoing 
Cafe. 


A  FEW 


^9f 
A     FEW 

OMITTED    CASES. 


Stretch  and  his  Wife  again/  Whcekr.    Eaffct 
67  Geo*  2» 

RULE  for  Richard  Jamis^  to  (hew  Caufe  why  aA  Attachment 
of  Contempt  againft  hiiti  (hould  not  ifTue  for  his  not  attending 
^  a  Witnefs  on  Defendant's  Part  at  laft  Surrey  Affises,  purfuant  to 
Suhpana  ferved,  and  a  fuffitient  Recompence  tendered  him,  diC- 
tharged^  On  (hewing  Caufe  it  appeared,  that^  though  Richard 
James  was  refidcnt  at  Lambeth  Marjl^  and  the  Road  firom  thence  to 
Kingjlon  (where  the  Affixes  were  held)  extremely  good,  yet  he  was 
very  weak  and  infirm,  80  Years  old,  and  affli6led  with  an  Afthml 
and  Dropfy.  His  Apothecary  attended  at  Kinifitm  ready  to  make 
Oath  (as  now  he  did)  that  Richard  James  could  not  attend  the 
Affixes  without  Danger  of  his  Life.  The  granttng  of  Attachments 
in  thefe  Cafes  is  purely  at  the  Difcretion  of  the  Court ;  Defendant 
may  come  at  Richard  Jameses  Evidence  by  Application  here^  to 
^ave  him  examined  before  a  Judge  upon  Interrogatories^  or  to  the 
Court  of  Chancery^  by  Bill  to  perpetuate  his  Teftimony.  Prime  for 
Richard  James ;  fVynne  for  Defendant. 


Matthews  againji  Holtaxn.     Mich.  6  Geo.  2. 

THIS  was  an  Aaion  of  Debt  brought  for  %os.  for  a  Year*) 
Rent :  The  Damages  were  laid  icoi»  A  Motion  was  made 
to  (lay  the  Proceedings^  becaufe  the  A^on  was  beneath  the  Jurif« 
dI(9ion  of  the  Court )  but  the  Court  re(ufed  to  make  any  Rule,  the 
Damages  being  laid  as  before-mentioned* 

K  k  Downm 


i^9»'  3iurift)iftiott^ 

.    Downcs  agawji  Nichols.     Mich.  12  Geo.  2. 

jhlRCH rtiovtd  to  ftay  Proceedings  fir  that  Plaintiff's  Demand 
^  was  only  6  J.  6  i  which  by  Affidavit  appeared,  but  did  not  pro- 
^tiec  Deeteration.    Cur':  No  Rule,  bccaufc  wc  never  try  the  ^an- 
turn  of  Plaintiff's  Pemand  by  Affidavit. 


ll56mptof»,  JlJonfutt,  &e. 

Hamp  againji  Cuming.     Eafler  27  Geo.  2. 

RULE  to  (hew  Caufe,  why  Judgment  as  in  Cafe  of  a  Nonfuit 
diifcharged.  Plaintiff  had  obtained  Rules  for  Special  Jury 
and  Viewj  in  Purfuance  whereof  a  View  was  had  by  four  Jurors 
•nly }  Plaintiff  entered  his  Caufe  for  Trial  at  laft  fVanvick  Affixes, 
and  was  ready  to  proceed,  but  Defendant  refufing  to  confent,  the 
Caufe  could  not  be  tried  for  want  of  a  View  returned  by  fix  Jurors 
at  lead ;  Plaintiff  has  affeded  no  Delay,  'twas  not  his  Fault  that 
the  View  was  incomplete.  Prime  for  Plaintiff;  H^tlUs  for  De- 
fendant. 


ISottce. 

iTaylor  agdinji  Oxlcy,  in  Cafe  on  Promifc.     Hilai^ 

29  Geo.  2. 

Judgment  fet  afide  without  Colls  for  a  Dcfedl  in  the  Notice  of 
Declaration  as  to  the  Naturebf  the  Aftion.  The  Words  of 
the  Notice  were  [/«  an  ASiion  upon  the  Qife]  generally,  without  fur- 
ther Addition ;  the  Intent  of  the  gi^neral  Rule  requiring  Notice  is, 
that  Defendant  Ibould  know  what  he  was  fued  for.  A<^ions  on 
the  Cafe  on  ContraSs  and  for  Torts  are  extremely  various  5  the 
Notice  fliould  have  exprefled  at  leaft  on  Promifej  or  on  feveral  Un- 
dertakings and  Promifcs*  PpoU  for  Defendant  j  JVilUs  tot  Plain- 
tiff. 
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Shcrwyn  againji  Bowes;  Spinftcr.     Eafter  9  Geo.  2. 

AFTER  Judgment  rfvcrfed  by  Writ  of  *  Error,  Defendant 
had  a  Superfedeas^  but  before  (he  was  tjiereby  difchargcd, 
(he  liras  charged  wich  a  new  Declaration  at  PlaintiflPs  Suit,  and 
Upon  Application  to  the  Court  was  diftharged  by  Rule  from  the  new 
Declarapon,  and  her  Superfedeqs  was  allowed.  After  her  Pifcharge 
Plaintiff  caufed  her  to  be  arretted  and  held  to  Bail  for  the  former 
Caufe  of  A£lion ;  whereupon  (he  moved  the  Court  to  be  again  dif* 
charged  by  Superfedeas  upon  entering  a  common  Appearance  \  and 
upon  hearing  Couniel  on  both  Sides,  the  Court  was  divided  in  Opi- 
nion. Lord  Chief  JuJ!ici  and  Mr.  Juftice  Cmyns  looked  upon  the 
fecond  Declaration  to  be  no  Charge,  and  that  the  Couh  took  it  fo 
when  a  Rule  was  formerly  made  for  her  Difcharge ;  and  thereupon 
(he  had  the  Benefit  of  her  Superfedeas^  and  that  after  the  Judgment 
reverfed  and  annulled,  Plaintiff  had  a  Right,  if  fhe  thought  fit,  to 
bring  a  new  Aflion.  Mn  Juftice  Denton  and  Mr.  Juftice  Forte/cue 
were  of  Opinion,  that  after  the  Defendant  had  been  difcharged  by 
Rule  of  Court,  as  to  the  fecond  Declaration,  Ihe  ought  to  be  now 
difcharged  on  entering  a  common  Appearance,  and  that  the  Rule  of 
Court  amounts  to  the  fame  Thing  as  a  Superftdias.  No  Rule. 
Hcwkins  for  Defendant ;  Skinner  for  Plaintiff. 


Roe  againji  Whitehead.     Hilary  17  Geo.  2. 

DEfendant,  a  Prifoncr  in  the  Fleets  after  Judgment  brings  a  Writ 
of  Error,  put  in  Bail  thereon,  and  applied  to  be  difcharged  by 
Superfedeas.  Plaintiffs  Counfel  objeilcd,  that  if  the  Writ  of  Error 
{hould  be  non-proffed  for  Want  of  tranfcribing  the  Record,  the  Bail 
would  not  be  liable.  But  the  Court  held,  that  though  the  Record 
Ihould  not  be  tranfcribed,  yet  the  Bail  being  bound  to  profecute  the 
Writ  of  Error  with  Effcdl,  will  be  liable;  and  made  the  Rule  for  a 
Suferfedias  ^\>iQWtt.  ^^r  for  Defendant  ^  f^^/ilr  for  Plaintiff. 

Kka  Grub 


500  •upetteoeaiK. 

Grub'  againft  CricL    ttilaiy  I9  Geo*  1. 

AFTER  a  Supiffedeas  ordered  for  Want  of  Plainriff's  pro^ 
deeding  to  Judgment  within  three  Terms  sifter  Declaration; 
imd  before  Defendant  could  be  difchatged,  the  fame  Plaintiff'  caufed 
liim  to  be  charged  with  a  new  Declatation ;  which  the  Court  held 
tegular,  being  for  a  diflferent  Cauie  of  Adlon ;  and  the  Rule  to  flieW 
Caufe  why  a  SupirfiJUas^  notwithftanding  the  Declaration,  was  dif- 
charged.  Prink  and  ttafWMtd  fiMr  PlalntUF)  Skinner  for  Defea<^ 
dant. 

Bell  againft  Simpibn.4     Trinity  26  &  27  Geo.  2^ 

DEfendant  in  Cuftody  for  Want  of  Bad :  The  Jcetiam  was  for 
40  /•  Debti  die  Declaration  in  a  Plea  that  Defendant  render 
to  Plaintiff  40/.  which)  bfi.  The  Count  fingle  for  %t  I.  Rent, without 
any  additional  Count  aatiMutuatuiy  or  otherwife,  for  the  Refidue  of 
the  40/.  Now  to  prevent  a  Superfedeoi  (after  the  ftcond  Term 
from  Delivery  of  Declaration  expired)  Plaintiff  deftred  Leave  to  add 
a  fecond  County  whereby  to  make  his  Declaration  good  from  the  De- 
livery, which  is  a  Favour  not  to  be  granted.  Matters  of  Amend- 
ment are  purely  at  the  Difcretion  of  the  Court.  Had  Bail  been  pilC 
in,  they  would  have  been  difeharged,  and  fo  muft  Defendant's  Perfon 
be.  A  Count  cannot  be  added  after  the  fecond  Term.  Rule,  That 
if  Plaintiff  confents  to  a  Superfedeas  within  ilx  Days  after  Term,  be 
may  amend,  otherwife  not.  JVilles  for  Plaintiff;  PooU  for  De- 
fendant. 
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Abatements.  Vide  Collfi  ^im^ 
tnffi* 

oERjEANTat  Law,  and  Prothono- 
^   tary's  Clerks  may  plead  in  Abate- 
ment if  fued  by  Bill  inftead  of  Original, 
Pagi  37«*  x»o,  »14,  »57,  S34 

See  Wiil,  94 

tUaOinf^,    348,  353,  355,  185,  187 

SittimB  ifteaL 

Proclamation  muft  be  made  14  I>ays  be- 
fore the  Return  of  the  Summons  (on  an 
infue  Ne  unquij  acautfk  in  Lo^ml  Ma^ 
triM9me,)  i 

The  Bilhop  mud  return  the  Fa£t|  and  not 
the  Evidence,  t 

Simmit.    VideS8tt,|^liMB^ 

Affidavit  fwom  in  IrtUmd  sot  to  be 
read>  40 

Affidavit  for  Incmfe  of  ColU  to  be  filed, 
elfe  Pleadings  imgoltf,  xa6 

5ee  !BBfr,  '      loo,  101, 91,  87 

SRVtcuanof  ffMitlMV*'^'  ^3^ 

^SmW.  a«7,  »7a 

9ltafeiiii#,  343,  |8«,  187 

aeuftlcyiea^fllMic^t  347>  348,  35a 
!>•  not  allowed,  351 

Crial,  447,  448,  4ca,  4^6 

Uvm^  489, 49a 

Cbjeflion  to  Affidavits  ex  parte  Drfenden- 
tiSf  that  they  were  fwojrn  bdfoiv  Com- 


miilioners,  who  were  fwom  to  be  Cicrkf 
or  Agents  to  Defendant's  Attorneyt 
over-niled  5  ti£^tr  had  thry  been  Ageata 
m  this  Cauie,  orBucnial  Servants, 


See  CjCCCnUtll, 


>9» 

»»1 


jStnttihinettf* 


Entry  on  Record  amended  bytheWiitt 
of  ^a.  F«.  and  drtwrmt  after  Iffiie 
joined  on  Payment  of  Cofts,  3' 

Record  of  Ni/l  Prt^  amcttdable  by  Fkl 
RoU,  4 

Set.  Fa.  and  all  Pxx>ceedingf  agaisft  Ball 
amended  by  Record  in  Ongiiud  A&ioB» 

Foftea  amended  in  a  Miftakeof  Aflbciate, 

i 

A  Judgment  Roll  amended  by  inlermig 
at  the  Top  of  it  15  Martin^  to  prevent 
its  Relation  to  Eflom-Day  df  iirft  R»» 
turn  after  Error  braugbt  7 

Jndgment  RoU  refiifed  to  be  amended  in 
the  Award  of  yenire^  there  being  no- 
thing to  amend  by,  f 

Judgment  Roll  amended  hy  ftriking  out 
ntgbt  to  recover,  and  inierting  di  re* 
cover,  after  Errolr  brought  and  in  nulb 
ip  fTfVi^Mv  pleaded,  and  if  Defendant 
proceeds  in  Error,  virithout  Cofts,        7 

An  Avowry  amended  in  altering  a  8uBi 
after  Demurrer  joined  and  Canft  in  the 
Paper,  on  Parent  of  Cofts,  t 

An  Avowry  reraftd  to  be  amended  after 

Argument  on  Demurrer,  that  having 

Veen  on  the  Mpriu,  and  fufficient  Mat. 

Kk  J  tir 
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ter  not  being  fet  forth  in  the  Avowry 

to  am6nd  by,  P^gt  9 

Continuance  on  Roll  amended  after  Judg- 

ipcr^t  on  Demurrer,  3 

Fines    amended   in    Form    after   Error* 

bought,  fli6 

J^  Bill  agairift  ^n  Attomey'amended  by 

'  /triking  out*  frodudt  SiBahit    and  \r^ 

ferting  pett'Ttmedium,  dn  Fayment  of 

Cofts,  3 

The  like  Cafe  of  a  Declaration,  1 1 

Peclaratjon  on  a  common  Claufumfregii 

•  againft    Defendant    as    Admintilrator 

amended  on  Fayment  of  Cofts  by  de- 

daring  againft  him  as  Executor,  after 

Flea  pleaded,       '        'V  5 

Aftei'  Demurrer  to  a*  Declkratton  P|ainti^ 

'   cannot  amend  on  giving  an  Imparlance, 

but  may  on  Payment  of  Cofts,  6 

l^Mtaration  amended  by  changing  the  F^- 

nui  after  Flea  pleaded,  on  Payment  of 

Cofts,  6 

jpM^laration  in  J^rohit^jfion  refufed  to  be 

^  amended,  hot  being .  wairanted  by  the 

:  Suggeftion  or  Afls  of  Spiritual  Court, 

7 
^  Pemlfe  in  an  £Jje6lment  refufed  to  be 
"   enlarged  v^ithout  Confent  of  Defendant, 

A -Declaration  (afur  Fleft  Roll  filed)  re- 
~  fiifed  to  be  amended,  the  Amendments 
being  fuch  is  would  deface  the  Roll,  8 
A  Declaration' aincnded  after  Argument 
«*  oh  Demurrer,  the  F>>rm  of  Pleading 
'  only  coming  in-  Quei^ion  on  Ai:|^ment» 

^  '  9 
Baikpicce  amended  hy  ipfcrt^ng  the  Re- 
:?.  turn  of  the  Writ,  4 

Bail-pitce  amended  on  a  Miftali|e  of  fW^^ 
.  •««•,..  .59 

Habeas  Corpora  Juratw"  amended  in  the 

Return  atttcr  Trial,.        *  *  5 

The  Uk«  of  a  Juraia,  5 

^beriifs  in/r««^  inftead  oC  Sheriff,  amend- 
able^   .  '  4.S4 
Return  of  Hecordars  refufed  to  be  amend- 
^  ed  by  adding  Pledsei,  they  not  appear- 
ing to  \>e  recordeq  in  the  Court  pelow; 

...  .      ..       .  •       .^       ;•    g 

^n  Original  Writ  an4  Declaration  in 
Y  Square  imP^^t  refufed  to  be  aAiended 
.  tho"  Six  Mont)is  being  pa{\y  a  Lapfe 
.  will  incur,  for  here  the  Writ  was  ac- 
..tording'to  the  Inftru^ons,  and  nothing 
r  to  amend  by,  9,  &c. 

Qi»Sa.  amcn(|e(Jl.by  the  Judgment-  in  a 
*   Name  after  it  was  executed,"  10 

^  Replication,  amended   by  concluding 
^.  widi  an'  Avexnent  inHod  of  to  the 


Country,  on  Fayment  of  Cofts  after 
Judgment  for  Plaintiff  on  Demurrer, 

An  Examination  on   Interrogatories  a- 

mended  by  a  Re-examination,*  to 

Interrogatone»  amended  in  the  Title,     10 

A  Notice  to  (ct  off  refufed  to  be  amended, 

a94r 

See^Offtfy  13S 

K libitum,  4aS 

rrfe^eB^,  500 

Aftlon  of  Trefpafs  upon  the  Cafe,  the 

Jurata  at  the  Foot  of  the  Record,  Tief- 

^  pa(s  o«ly,  helped  by  Statsite  of  Jitifails, 

•     II 

Jurata  amended  by  Habeas  Corpora  Jw- 

ratorumj  and  Return  of  f^enin  facias^ 

Return  of  Fenire  facias^  if  defe^live^ 
within  Statutes  of  Amendment,  xi 

Declai-ation  amended  by  rejecting  a  Word 
as  Sufpiufag^,  x  1 

Declaration  amended  on  Plaintiff's  Mo- 
tion, by  changing  ^emu  from  London 
to  MiddUfeXf  after  Flea  pleaded  anct 
Iflue  joined,  on  Payment  of  Cofts  j  it 
being  on  a  Remedial  Law,  and  con- 
fined to  MiddlefeXt  in  other  Cales  not 
ufual,  12,  19,  488 

The  Tifie  of  a  Writ  of  Certiorari  amended 
by  Con(ent,  .  i» 

The  Entrv  of  a  Writ  of  Habeas  Coif  us 
amended,.',  13 

A  new  ^C^ord  of  Nifi  prius  ordered  to  be 
made  out,  and  returned  by  Aflfociatff 
agree:ible  (o  his  Minutes  taken  at  the 
Trial,  the  old  one  being  loft,  14 

Flea  amended  after  Execution  of  Writ  of 
Inquiry,  on  Paynnent  of  Cofts,  and 
brineing  iuto  Court  the  Damages  found 
by  the  fnAtt^fi^n,  15 

Judge^s  Oroer  foV  Amendment  of  Decla- 

'  ration  in  the  Particulars  annexed  to^the 

Order  fet  afidfe,  they  ought  to  be  infert*. 

ed  in  the  Body  of  it,  15 

WHt  of  Inquiry  amended  by  ftriking  out 

'  a  Defendant's  liUme,  15 

The  Jitle  of.  a  Bill  againft  an  Attorney^ 
amended,'  xo 

The  Title  of.  a^l^^laration  in;E:jeclment 

'tv>^  amendable,  thei-e  being  nothing  to 
amend  by,  *     ..-  x^,  186 

Declaraftioir  againft  an  Attorney  amended 
'  by  inferting  iJi*  the  Memorandum  the 
xtut  Day  of  proclaimmg,  on  Fujfment 
ofCofts>€rr*-  -'        »i^ 

Demife  in  £je6bnent  refufed  to  \it  amend- 
. .     -  '64 
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<d  in  Point  of  Time,  without  Confent, 

Page  17 

The  Teftt  ajul  Return  of  a  Writ  of  Entry 

refufed  tp  be  amended,  there  being  no 

Mifprifion  of  the  Clerk,  nor  any  Thing 

to  amend  by,  17 

The  Title  of  an  Iflfue  amended,  by  infert- 

ing  the  Word  George^  1 8 

Amendment  (Piakuiff  being  of  Age)  by 

ftriking  out  Procbein  Amie^  who  was 

fworn  to  be  *  material  Witnefs  18 

A  Final  Judgment  on  Verdi6l  amended 

in  'partiadaribujy  after  Writ  of  Error 

and  Record  uanfciibed,  but  the  Tran- 

fcript  not  carried  into  the  King's  Bench, 

x8 
Declaration  amendied,  by  adding  a  new 
Count  after  the  fecond  Term,  on  Pay- 
ment of  Coftft  of  Plea  and  Applicatioij, 
and  Defendant  having  Leave  to  plead  de 
novOf  19 

Amendment  of  Plea,  by  adding  two  nev 
ones  to  thofe  alncaUy  pleaded  by  Leave, 
denied,   the  Queftion  being- Matter  of. 
Title,  and  theXauie  to  be  tried  at  the 
Sitting  after  Term,  1 9 

Declaration  amended  by  adding  Pledges 
and  a  lyf^emoran^lum  making  tlie  Decla- 
ration agr«eabl«<40  the  Bill  on  Record, 
on  Payment  of  f^olha  .  20,  356 

Jlccovery  amended  by  itriking  out  [1/  is 
aJju^fged]  and  inferrirg  [//  is  confid^r- 
ed]y  without  Rule  to  ihew  Caufe, 

ao,  21 

^lea  amended,  fo  as  to  0a;e  Fa£ls  necefiary 

to  bring  the  Condru^ction  of  an  A6i  of 

Parliament  and  tW}  tri^s  Merits  of  the 

Cafe  before  the  Court,}  after  Demurrer 

to  the  Pica,  Jpinder  and  Argument,  and 

fanhei'  D^y  appointed^  on  Payment  of 

Cofts,  6ff .  .  ao 

^lea  amended  by  leaving  out  a  S]>ecial  ]^- 

parlance,  and  pleading  a  Tender  as  of 

tall  Term,  Declaratioo  haying  been  de« 

livercd  the  laft  Mipii^e,  .21 

J^ccovei-y  amended  by  the  Deed  of  IJfes,  by 

putting  the  Nam^  of  a  Vill  in^>  its  pro^ 

per  Place,  ^       '  .     ,     2x 

Avowry  amended  aft^r  I  Hue  joined  in  the 

laii  Terq^,  by  adding  three  Avowries  for 

Quit- Rent  payable  at  different  Tiq^fs, 

on  Payment  of  Cofts,  rejoming  gratis^ 

and  taking  (hort  Noticjfi  of  Trial.      .  ^ 

Recovery  amended  m  t'he  Prayer  of  Sei^n, 

and  the  Return  of  the  Writ  of  Seifin 

,    ordered  to  be  perfefted  b  j  the  Clerk  p|" 

the  Return- Office,  a^ 

The  Retum  of  a  Writ  of  Habeas  Corpus 

fi(m  diufa  amended,  by  ijifcrtirig  a.  Cuf^ 


tom,  at  the  Inftance  of  the  Court  tlik 
returned  it,  tho'  another  Rule  touching 
the  Granting  of  a  Procedendo  was  pend* 
ing,     '  Page  23 

Declaration  amended  in  the  Conclufion^ 
from  (and  thereof  ^ey^fray  Suh)  to 
(pray  Kefnedy)^iiixfx  Demurrer  for  that 
Caule,  by  Conlcnt,  167 

Notice  of  Set-off  cannot  be  am.ended«  jof 

Declaration  amended  after  Iffue  joined. 
Notice  of  Trial  and  Motion  for  Judg- 
ment, as  in  eafe  of  a  Nonfuit,*ujJoii 
Terms,  ^"t'/ 

Pofiea  ordered  to  be  amended  by  the  Al- 
fcciate  in  Cmft,^Plaiji(cifF  paying  De- 
fendant Cofts  of  the  Applicntion^  an^ 
Defendant'  having' 'ftnir  Days' -Nifrer 
Amendment  to  move  in  ArreQ  of 
Judgment,  *         *  "^  449 

Recovery  amended  l^  tfai^fpofrng  the 
Names  c>f  DemaiiNlant^nd  Temmt,  pur- 
fuanj^  to  the  Deed  making^th^  ,T«n:^nt 
to  th^  Pr^cipci  *  "         .*+ 

Bill  agalnft  an  Attorney  and  Declaration 

thereon,  ^mended  by  ftriking  out  y{ot6f^ 

■  <   — *|$ 

Plea  refufed  to  be  amended,  tho'  the  Ap- 
plication was  before  Argument^  0*- 
fendant  having  likcwife  pleaded  ano- 
ther* Plea  in  which  IiTue  was  joined. 
Trial  had,  andVerdia/or  Plaintiff,. 25 
Fine-amended  ty  Deecf  of  Ufe8,  adding  a 
'Vill,     '  .24 

Plea  p(  Plene  Adminlflravif,  amended  on 
* 'PayiVient  of  Colb,     '  "^  '25 

Declaration  under  peculiar'  Clrcumftanccs 
amended  on  Paymentbf  Co  ft  sand  Terms 
|iut  on  Defendants,  though   Leave  to 
v^ythdraw  Declaraiion,  and  declare  ^/^e 
"  fjO'Vo  refufed,*"  .  >5,  26 

^ill  filed  againft  .Defendant  as  an  Attorc 
*'  ne/j  anfiendcd  on  pAyment  of  Colh,  if 
Declarhtions  in   Anions  on  Bail  Bonds 
^'amended    as  well  ;is  any  otheTj    but 
''Xeave'to  amend  Writs  of  ScL]fa,  a-* 
galnft  Bail  fomenmcs    fefuil'd,'  where 
advantage    of   fiurendcring    Principal 
Woufd  tlicreby  be  loft,  26,  2/ 

Zxxttt. 

Defendant  arretted  in  returning  from  Court 

'  to  juftify  Bail  was  difcharged,  27 

Attorney  taken  in  Execution  whilft  attends 

■  itig.   Inquiry  difcharged,-  200 

C,  B.  cannot  difcharge  Attorney  arretted 

*  by.  Piocefs  of  ^.  R,  in  hif  Return  froiA- , 

■  taxing  Cofts,  but  grant  a  Rule  againft 

Officer,  *         *         •  -"   ■  20^ 

K  k  i^  Attorney 
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Attorney  trrefted  after  attending  Summons 
difcharged,  f^^  378 

flntient  JDemefitt. 
See  yieabwg^,  ,85,  ,87 

Crwl,  ^j, 

Ab  Aiipean«ce  cimes  aU  Errora  and  De- 
ieaa  tn  Proceft,      163, 167,  415, 414 

fllppraratiM  cnmnoii. 

*•*  ••&,  STi  9^»  '0^  »«»f  I05>  loi,  108, 

109 
3".  3H 


jarrt ft  of  aMisment 


^  9 nbgmtn^ 


»7«»  35* 
4S0»  «* 


tnic* 

Attachment  denied  againft  a  Ferfon  for 
aaing  aa  an  Attorney  befoxe  he  was 

iwOniy  %m 

Attachment  granted  aninft  Attorney  for 
aaiqg  after  he  was  forejudged,  ^9 

Mur  if  he  had  no  Notice,  41 

Attachment  denied  a^jainft  Attorney  for 
not  delivering  Writings  purfuant  to  a 
Judge's  Order,  no  demand  having  been 
made  fince  Order  made  a  Rule  of  Court ; 
but  a  Demand  left  at  the  Chambers  of 
'Attorney  concealing  himfelf  fliall  be  a 
good  Demand*  ay 

Attachment  of  Privikfe  indorfed  for  Bail 
without  AfEdavit  oF  Debt  filed  is  irre* 
guhr,  30 

Attachment  ordered  aeainft  an  Attorney 
for  inferting  Defen£int's  Name  after 
fealed,  31 

Attachment  for  altering  a  Sheriff^s  War- 
^ant  after  fealcd,  1 99 

Atuchment  denied  againft  a  Regifter  for 
not  producing  a  Will,  18 

Executor  (hall  have  Attachment  for  Non* 
payment  of  Cofts,  %% 

A  Juryman  ordered  to  attend  the  Court 
cannot  be  examined  if^va  nnce^  but 
muft  nudce  an  AfEdavit,  29 

Attachment  againft  Jurors  for  giving  a 
Verdi£l  by  buftling  Halfpence,  3« 

Attachment  lies  againft  Baililfs  for  Bx- 
tortioii,  yx 


Attachment  denied  tgtuift  a  Witneft  ftr 
not  appearing  at  a  Xrial,         J?^^  33 

Rule  .for  Attachment  againt  SherilT  to 
ftand,  he  rcfufing  to  comply  with  Tenns 
of  Judge's  Order,  2S 

Service  of  Rule  on  Under  Sheriff  Efficient 
to  ground  Attachment  againft  Sheriff, 

30t4oS 

So  Service  on  Mr.  Bi^ftm  wbo  adt  aa 
Under  Sheriff,  30 

Attachment  againft  Sheriff  of  AffriMtf^- 
Jhire  for  not  retaming  th^  Writ,        3a 

Tho*  Rule  made  ior  Attachment  unlda 
Payment  of  Money  on  Nodoe,  ycC  oa 
Non*payment  you  maft  ap}^y  to  aaake 
it  abiokte,  a^ 

Attachment  of  Contempt  retwnable  a  Day 

benaw  Term  (puihed,  ji 

Where  a  Rule  to  do  any  Thing  is  by  Con* 
Cmt,  Parties  moft  take  Notice  of 'it  and 
comply  with  it  without  Service,         ^1 

Defcttdant  being  reported  in  Contempt  as 
to  part.  Affidavits  of  the  whole  Chaige 
may  beYead,  25! 

Attachment  againft  a  Witnefs  for  not  at- 
tending to  give  Evidence  alter  Service 
with  a  Smk^trMf  denied,  \% 

Attachment  granted  againft  Plaintiff  tor 
Non-pajrment  to  AMiiniibrator  of  Cofta 
accrued  m  Deftndant'a  Inteftate*s  Life- 
time, 34 

Attachment  of  Contempt  againft  ni^- 
Bailiff  of  IFe/hnmJIer^  for  not  bringmg 
in  the  Body  of  a  Prifoner  in  the  Gate^' 
twfe,  who  was  charged  with  a  bailable 
AAion,  difcharged ;  the  Keeper  not  giv- 
ing any  Security  to  the  High  Bailiff,  34 

Attachment  of  Contempt  againft  the  Bail 
liff  of  a  Liberty,  for  not  returning  She- 
riff's Mandate  00  an  Attachment  of 
Privilege,  without  any  Mondavi  Bal- 
iivo  antecedent  to  the  peremptory  Rule,. 

The  Court  in  fome  Cafes  will  grant  At-« 
tachment  apinft  Witnefles  tor  not  at- 
tending Trials,  35 

Rule  to  fhew  Caufe  why  an  Attachment 
fhould  not  iffue  againft  one  for  not  at- 
tending at  Afiizes  as  a  Witnefs  dif- 
chai^,  it  appearing  he  waa  very  old 
and  infirm,  497 

iSlttorn{»«  Vutc  tietme>  CTai^ 
rants  of  jattomer* 

Proceedings  by  Attorney  fbid  'till  Bill 
delivered,  36, 123,  24^ 

Writ  to  excufe  an  Attorney  not  to  be  dif- 

puted  on  Affidavits^  37 

AttQC^ey 
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A^ttamtf  in  the  Coimtxy  anfwerable  for 

Agent*s  Nfiftakesy  Page  3^ 

Attorney  of  JT.  B.  not  to  be  admined  of 

this  Court  without «  new  Sump,  38 
Attorney  mair  retain.  Monies  of  Szecutor 

for  Burincu  done  for  Teftator,  3S 

Attorney  letting  Judgment  eo ,  having  Or* 

ders  to  plead,  not  punimabU  if  a  juft 

Debt*  38 

Attorney  cannot  appear  for  Tenant  in 

Pofleflion  by  Order  of  the  Landlord*  39 
A  Clerk  to  (7.  as  a  Scrivener,  though  aUb 

an  Attorney,  not  to  be  admittedi  39 
Attorney  not  to  be  changed  'till  bisCofts 

paid,  40 

Attorney  forejudged  not  to  be  fuedfby  Bill, 

Attorney's  Bill  for  Conveyancing  not  to 
be  taxed,  4' 

Attorney  to  pay  Cofts  on  both  Sides  for 
many  Bhinden  in  Capias,  411 

On  Attachment  of  Contempt,  Attorney 
admitted  to  Bail  }aft  Pay  of  feoond 
Term,  77 


^1* 


SeeCsfW, 

Jitcice,  306, 307, 

l»rifoncr^»  399 

9mcfj^,      ^  4T3»  4«4»  ^  5»  4»9 

Varranc^tfUttenwy,  44 


Writ  of  Privik^  lo  excufe  an  Attorney 
from  fcrving  m  the  Trained-Bands  of 
the  City,  the  Service  being  perfonal,  4a 

An  Attorney  who  had  bten,  at  his  own 
Inftance,  ftruck  out  of  the  Roil,  re- 
ftored  to  his  Privilege  on  Motion,     41 

Attomtes  muft  fue  each  other  by  Bil],  not 
by  Procefs ;  and  that  as  well  where  they 
are  of  different  Courts  as  of  the  fame, 

43»44 

An  Attorney  forejudged  muft  be  fued  in 
the  common  Way  by  O.iginal  $  and  a 
feeorid  Forqudger  obtained  pending  the 
firft,  fet  afide,  43 

Attorney  of  C  B.  mar  for  a  Debt  iona 
fidiy  fue  an  Attomeyiof  B,  K.  by  At- 
tachment  of  Privilege,  and  he  ihali  not 
be  intitled  to  Privilege,  44 

proceedings  ftaid.  Plaintiff  having  been 
ftruck  oif  the  Roll,  and  not  able  to  ve* 
rify  a  pretended  written  Authority  from 
another  Attorney,  46 

Attorney's  Bill  that  has  been  paid,  not  to 
be  tasted ;  and  Rule  to  (hew  Caufe  clan, 
dcftinely  obtained^  difcharged  with  Cofts, 

46 

Attorney,  Prifoner,  commencing  an  Ac- 
.  tji)!^  OA  t  Bail'Bond  aflign^  after  hi» 


Imprironmenty  in  an  AAion  b^un  be^ 
fore  it,  not  within  Btai,  11  Geo,  a.  r.  13. 
it  being  a  Continuance  of  the  fbrmer 
Snit,  ftfr.  Page  46 

Rule  on  an  Attorney  to  reimburfe  the  Bail 
on  the  Bail-Bond  their  Debt  and  Coils» 
which  they  became  liable  to  by  his  put- 
tmg  in  Bail  in  B.  ft.  difcharged,  he  not 
being  an  Attorney  of  this  Court,  nor 
ever  praf^ifed  in  it,  4y 

Rule  for  an  Attorney  to  fliew  Caufe  why 
he  ihould  not  be  ftruck  off  the  Roll,  oa 
Complaint  that  he  had  imposed  on  the 
Jud^  who  admitted  him  by  falfe  Sug- 
geftions,  difcharged  with  C(^»  being 
niUy  anfwered,  ^y 

Proceeiings  againfl  an  Attorney  in  an 
AiUon  9^i  tarn  commenced  by  Original, 
irregular,  and  ftaid,  4s 

Attorney's  Bill  ordered  to  be  taxed,  aa  be- 
tween Attorney  and  Client,  140 

Attorney  for  many  grofs  Blunders  ordered 
to  pay  Cofts,  n 

The  Statute  la  Geo.  a.  c,  13.  difqualxfy- 
mg  Attomies  who  are  Prifoners,  relatet 
Qwy  to  profecuting,  and  not  to  defend- 
ing Suits,  »63 

Plaintiff  an  Attorney  fued  Defendant  an 
Attorney  by  Capias ;  Proceedings  ftav- 
ed,  and  Defimdanfs  obtaining  Time  by 
Judge*s  Order  to  put  in  Ba3,  held  no 
Waiverof  his  Objeftion,  5} 

Leave  granted  to  enter  Judgment  on  an 
old  Warrant  of  Attorney  in  Michael'- 
mas  Term,  on  Affidavit  that  Defen- 
dant was  Hving  in  Ireland  on  the  i%tk 
of  September  frtcedingy  as  a  reafonable 
Len^h  of  Tune  for  the  Diftance, 

53iS4 

Sec  S-utrgmsntj  tjj 

Attachment  for  Non^performance  of  a 
Parol  Award  grantea,'  54^ 

Defendant  in  Cuftody,  Award  made  he 
fhould  pay  Plaintiff  Money  at  a  future 
Day,  Defendant  not  to  be  difcharged 
*ti]l  Performance,  54 

Submiilion  made  a  Rule  of  Court  on  pro- 
ducing one  of  the  Bonds,  5  5 

So  on  producing  an  Agreement  (made  on 
foot  of  Bond)  not  iigned  and  made 
before  Executi  m  of  Bond,  5  5 

Objcfkions  to  an  Award  purfuant  to  Bona 

come  too  late  after  the  firft  Term,     55 

6  Submifljoa 
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S^hrnKTion  to  make  Award  by  Writing 
indented,  Award  good  tho*  not  indent- 
ed, P^S'  55 

.Money  awarded  muft  be  paid  tho'  Fariy 
hath  a  Countcrdeniand,  56 

Award,  tho'  it  don't  ai>pear  when  execut- 
ed, 5^ 

Cofts  taxed  by  Proihonotary  good,  tlio' 
he  not  named,  5^ 

yVwaixl  that  all  A£lion«  are  to  ceafe 
amounts  to  a  Kcleafe,  56 


Sec  Coft#, 


58 


Matters  referred  to  three,  fo  as  they,  or 
any  two  of  them,  &c.  Award  made  by 
two,  the  third  having  fufficient  Notice 
and  not  attending,  held  regular,  and 
their  Authority  fuificient*  57 

Verdia  for  Security,  Matters  referred  by 
Rule,  made  a  Rule  of  Court,  Avi'ard 
for  Defendant  to  pay,  fie.  if  PlaintiflF 
•lefts  to  proceed  upon  the  VerdiA  for 
Non-performance,  fie,  he  nulft  apply  to 

.    the  Court  for  Leave,  57 

•Jlulc  for  a  fubfcribing  Witnefs  to  an  Ar- 
bitration-Bcnd  to  fliew  Caufc  why  he 
Ihould  not  make  an  Affidavit  touching 
the  Execution  of  the  Bond,  made  ab- 
fohite,  55 

On  Application  for  Leave  to  take  out 
Bxecutlon  for  Non^pcrformance  of  A- 
ward.  Affidavit  of  the  due  Execution  of 
the  Award*  or  of  a  Demand  of  the  Mo- 
ney, as  fieceffary  as  if  Plaintiff  had  pro- 
ceeded by  Attachment,  58 

Award  of  Cofts,  where  uncertain ,         166 

Award  of  ColU  to  be  taxed  by  the  proper 
Officer,  held  good  5  and  that  where  fo 
generally  awaided,  the  fworn  Ofiicer 
jnay  afcertain  the  ^axtumi  x66 

iSppearance. 

Defendant  has  eight  Days  Time  to  appear 
on  a  common  Qf^iast  though  Demand 
above  10/.  44»»  Joo 

Tcfendam  has  eight  Pays  exclu^ve  of  Re- 
turn Day  to  enter  Appearance,        »45 

Sjail-  ' 

BAIL  on  a  Cfl.  in  fTtthemam*  59 

Defendant  held  to  Bail  on  Affidavit  of 
Criminal  Converfation  with  PJaintiirs 
Wife,  tho'  Affidavit  made  that  Plain- 
tiff's Death  was  reported,  a^jd  a  Second 
Main  age  had,  61 

Special  Bail  on  Affidavit  of  taking  away 
gnd  fpoiling  Hop  Poles,  fiff.  to  the 


Damage  of  zoL  without  Judge's  Orde^:* 

Special  Bail  |n  Covenant  on  Affidavit  that 
PlaintiiF  was  damnified  100/.  by  De- 
fendant^  rt^fufing  to  dance  according  to 
Aiticles,  6J 

Whether  a  Man  can  be  held  to  Bail  inf 
lefs  tlian  xo/.  in  a  County  Palatine,  69 

Two  Defendants  held  to  Bail  fcveraliy  on 
a  fii^parate  Aclion,  when  Affidavit  w» 
jointly,  irreguiai',  *  70 

A.  ordeied  to  jiay  B.  100/.  in  a  Court  in 
FraJtCif  which  Sentence  was  annulled 
by  the  Parliament  of  Far//,  A,  not  tq 
be  held  to  Bail  here,  73 

Defendant  fuperfeded  by  Surprize,  may  fa^ 
arrclled  again  for  the  fame  Debt,       71 

•Plainhff  nonfuited  in  Debt  on  Bond  may 
arreft  Defendant  in  new  AAion  on  fame 
Bond,  j^ 

Affidavit  by  Adminiilrator  that  Defendant 
is  indebted  in  40/.  as  Plaintiff  b^eves» 
and  as  appears  by  Note,  74. 

No  Bail  in  an  Aftion  of  malicious  Profe« 
'  cution.  Plaintiff  being  acquitted  on  ^ 
Flaw  in  the  Indi£lment,  7^ 

Otherwife  for  falfe  Imprifonmcnt,  7^ 

111  Aflfault  to  the  Damage  of  500/.  Bail 
ordered,  and  taken  feverally  in  140/. 
Verdift  300/.  each  Bail  to  pay  140A   7^ 

No  Bail  on  a  Pick-Pocket's  Affidavit  re- 
turned from  Tranfportation,  7^ 

In  Debt,  AJumffit  and  TrQ<very  Bail  is  of 
Courfe,  7^ 

In  Trefpafs,  Detintiey  and  Trcfpafs  iqr 
mefne  Profits,  at  Dilcixtion,  7^ 

For  Words  (under  Slander  of  Title)  or  a^ 
^i  torn,  or  a  Fine,  Penalty,  or  Amer- 
ciament, no  Bail,  j^^  Scy 

A.  dilcharged  on  the  Fugitive  Aft  not  to 
be  held  to  Bail,  Si 

Affidavit  by  Attorney  on  a  Bond  that 
Money  apj>eais  due,  and  Acknowledg- 
ment of  the  Debt,  fufficient,  8a 

Affidavit  for  Bail  taken  before  Plaintiff's 
Attorney,  good,  6q 

A  Recognizance  %  the  Declaration  being 
variant  from  the  Record,  Plaintiff  can't 
have  Judgment  on  Nul  tUl  Record^    6q 

In  Debt  on  a  Recognizance  the  Writ  muft 
be  ferved  four  Days  before  Return,   61 

One  Perfon  only  Bail  furrenders  Defends 
ans  not  fufficient  to  excufe  Sheriff,    60 

Tho'  Plaintiff  has  loft  a  Trial,  yet  Bail 

'  may  furreiider,  where  Plaintiff  proceeds 
againft  Sheriff,  60 

Defendant  furrendered  to  a  wrong  Prifon, 

whereby   Plaintiff  loft  a   Trial,  BaiU 

Bond  not  to  be  difcharged,  6^ 

a  •         ASuu 
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A  Surrender  mud  hefedente  Curia  on  the 
quart$  Mep0/  of  the  Return  of  the  Writ 
cm  an  A^lion  on  a  Recognizance, 

P^e  66 

So  on  the  Second  Sci.  Fa,  75 

^hc  particular  Hour  of  Defendant's  Sur- 
render to  be  entered  by  Filazer,  69 

Attorney  not  to  take  Bail-piece  from 
Judge's  Chambers,  but  the  Reddidit  ft 
to  be  entered  thereon,  .68 

Defendant  furrendcred  by  his  Bail  and 
Reddidit  ft  figned  by  a  Judge,  Bail  re- 
fufcd  to  pay  the  Fees,  fp  Defendant 
went  at  large:  The  EIntry  obtained 
void,  as  alio  tlie  Syntnder,  68 

Bail-Bond  on  Attach:nent  out  o^Chanceryi 
if  not  foj-  \^(ant  of  Appearance  or  An- 
fwer,  bad,  64. 

On  hail-Bond  Proceedings  (laid,  the 
Plaintiff  in  the  Original  Aftion  dying 
before  Judgment  could  be  obtained 
thereon,  70 

Verdift  for  Plaintiff  on  Bail- Bond  ;  Leave 
given  to  file. Bail  in  the  Original  Ac- 

;  tion  on  Payment  of  ColU,  and  Judg- 
ment to  ftand  as  a  Security,     .         74 

^ail-Bond  in  Country  Caufe  not  to  be 
put  in  Si^it  till  eight  Days  exclufive  gf 
Appwuancc'-Day  of  Return  Writ,     77 

Proceedings  on  Bail-Bond  (^ayed  on  Terms, 
and  the  Bond  to  ftand  as  a  Security,* 
tho*  Plaintiff  had  not  df  pUred  de  bene 
tire,  '     *  81 

Held  the  Bail-Sond  il^uld  n<)(  i^and  as. a 
Security,  84. 

^ail  put  in  before  Arreft  and  pql  excepted 
againft  in  twenty  Days,  regular  after 
Notice,    '  '  '  81 

Bail  to  the  Sheriff  b^cingrfiail  a])oye  may 
*   he  excepted  againft,  .        ^3 

After  an  Exception,  additional  Bail  to  be 

Srfe^ed  and  juftified  in  four  Days  at 
cfendapt>  f  eril,    '      :  74 

What  Time  Drfcn^ant  k^s  \q  juftify  an 

Exception  in  Vacation,-  .79 

Court  will  give  Time  to  re^ify  a  ^liftake 
'  of  filing  Bail  in  a  wrong  Omce,  *  $3 
Bail-piece  omitted  to  be  hle4  in  Xune  by 
^  Clerk's  Ncglca,  received,     .  ^j 

A  Bail  not  to  be  ftruck  out  of  Bail-piece, 
'  iinlefs  Affidavit  that  he  is  a  material 

Witnefs,  69 

l>efendant  not  difcharged  on  a  commpn 

Appearance,  tho*  Affidavit  made  of  Li- 
[  cence  not  expiredt  .      ^i 

Bankrupt  on   producing  his   Certificate, 

&c*  allowed  to  en^er  common  Appear- 

ance,  69 

On  Defendant's  Affidavit  that  he  believed 


the  whole  Debt  would  appear  by  |n-; 
dorfemerit  on  the  Bond  to  he  paidj  a 
crmmon  Appearance  entered,  Plaintiff 
not  producing  Bond,  Page  7% 

Juftification  of  Bail  at  Judge's  Chambers 
not  fufficient,    •  67 

In  Affidavit  of  Juftification  the  Word^ir^ 
muft  not  be  annexed  to  Debts,  67 

Proceedings  againft  Bail  pending  a  Writ 
of  Error  ftaid,  66,  6S 

Bail  muft  be  put  in  on  an  ASion  of  Debt 
on  a  Judgment,  tho*  Bail  before  put  in 
on  a  Writ  of  Error  on  that  Judgment, 

7« 
Bail  in  Error  liable  on  a  ^fl»-^r«  for  want 


of  Tianfcribing, 


7« 


In  Debt  on  Bond  for  Performance  of  Co- 
venant, and  Error  brought,  no  Bail,  7* 

On  a  Writ  of  Error  in  Eie6tment,  Bail 
may  be  put  in  without  Plaintiff  in  Error, 

75»7« 
Bail  m  Error  on  a  Bond  for  Payment  of 
Money  mehtioned  in  a  M9rtgage,  and 
not  for  Performance  of^  Covenants,     7S 
Proceedings  tigainft  Bail  ftaid  pending  a 
Writ  of  EiTor  without  givmg  Judg- 
.    ment,  8s 

Principal  being  furrendcred  and  charged 
in  Execution,  Bail  to  be  difcharged* on 
«;  Application,  t56 

Fcme-Coveit  not  to  be  held  to  Bail  when 
her  Huft>and  not  jrrrcfted,  67 

Ca*  Sa.  lodged  with  Sheriff  four  Days  in- 
clusive before  Return,  too  fhort,         64. 
Bail  may  be  put  in  before  Return  of  the 
Writ  after  an  Arreft,  but  not  before  an 
Arreft  without  Confcnt,  83 

Each  of  the  Bail  liahle  to  pay  the  whola 
Pcnaltvof  the  Recognizance,  if  not  more 
than  the  Sum  recovered,  76 

Sec  SMHmrit,  477 

49utTatorp,  32ft 

IPTifoner^.  393 

.  «?circ  faciaif,  96,  207 

•  ft-isperfeoga^,  499 

Wii^rt  .I^-oceedings  on  Eail-Bond  are 
ftaid,  on  Confcnt  tfeit  it  (hall  ftand  at 
Plaintiff*s  Seairity,  it  is  always  intertd^ 
e4l,  and  ftiould  be  expjcffed,  tnat  Judjg;- 
ment  be  given  and  Execution  only  ibid, 

85 

Defendant  held  to  Bail  in  an  A^ion  for 
the  Penalty  of  100/.  for  not  delivering 
Goods  of  300/.  Value,  within  a  ceitain 
Time,  pnrfuant  to  Agreement  in  Wri- 
ting, S6 

Bail  to  an  A£^ion  upon  a  Judgment; 
Judgtnept  againft  Defendant,  and  Writ 

againft 
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tfirainil  Bail,  before  the  Return  of  the 
VlTrtty  on  Motion^  Proceedings  againft 
Bail  ftaid  pending  a  Writ  of  £m>r  to 
reverfe  th^  firft  Judgment*  they  conient- 
Sng  to  give  Judgment  in  the  AAiont 
againft  tbem»  Pi^t  S6 

Ballon  Rererfal  of  an  Outlawry ;  Mo^on 
b^  them  to  have  ^r  Recognixaoce 
cUfchargedy  Plaintiff  having  proceeded 
to  Judgment)  though  new  Original  was 
not  filed  within  two  Terms»  and  De- 

,  fendant  brought  Writ  of  Error,  denied, 
and  left  to  their  Plea,  86 

Affidavit  to  hold  to  Bail  made  by  a  third 
Perfon,  muft  be  pofitive,  except  in  ca(e 
of  an  Executor,  where  Belief  is  fuffici- 
cnt,  Qi,  «7 

Affidavit  that  Defendant  was  indebted  if 
the  Ship  S^ff'ex  was  unavoidably  loft, 
prima  facte  fufllicient,  otherwife  there 
could  be  no  Bail  in  Bottomree  Bonds ; 
but  Affidaviu  controverting  the  Fa£t 
vbeard  on  both  Sides,  %y 

defendant  held  to  Bail  by  a  Judge's  Order, 
in  an  A^ion  for  mefne  Profits  after 
Bje^ment,  difcharged  by  Confcnt  on 
common  Appeaurance,  the  Aiitmm,  by 
Miftake,  bemg  in  Cafe  iaftead  of  Tref- 
pafs  only,  87 

Two  I^avs  Notice  of  Juftification  is  the 
genMl  Rule  in  all  Cafes,  and  denied 
to  be  inlarged,  for  Plaintiff  to  make 
farther  Inquiry,  88»  101 

Exception  to  Bail  muft  be  entered  in  Fi- 
Iazer*s  Book,  or  on  the  Bail -Piece,  and 
Notice  of  it  given  in  Writing  to  De- 
fendant's Attorney,  88,  10 1 

Bail  cannot  furrender  the  Defendant  be- 
fore the  Return  of  the  Writ )  'but  it 
having  been  done  by  Miftake,  he  was 
brougnt  into  Court  b|  HuBuu  Corpus^ 
and  rendered  de  novOf  88 

Ko  Bail  in  Counties  Palatine  nnder  to  A 

Where  the  lame  Bail  are  put  in  above  as 
to  the  Sheriff,  and  czc4>ted  to,  taking 
Afltjgnment  of  the  Batl*Bond  it  not  a 
Waiver  of  the^xception,  90 

proceeding  on^^aii-B<md  never  iaid 
where  Plaintiff  has  been  debyed  of 
Trial,  but  upon  Payment  of  Coftt. 
and  Confent  that  Bajl-Bond  Audi  land 
as  a  Security,  91 

Delivery  of  Declaration  as  de  htme  m^ 
after  the  Time  for  putting  in  Bad  it 
expired,  no  Waiver  of  Exception,     9a 

$ut  the  Demand  of  a  Plea  is,  91 

Sail  cannot  b^put  in  alter  final  Judgment, 

9» 


Procce£ngs  on  a  Biil-Bond  taken  on  % 
CaptMs  of  this  Court,  (et  afide,  with 
Cofts,  Plaintiff^s  Attorney  having  put 
it  in  Suit  in  B.  R,  Pm  9% 

How  Bail  to  be  put  in  to  fave  tfie  Advan- 
tage of  pleading  in  Abatement,  ^      94. 
In  an  AAioa  on  a  Judgment  in  inferioir 
Court,  Bail  required  here,  diough  Bail 
was  filed  in  the  Original  Aftton  bebw^ 

9* 
Infant  liable  to  the  D^la  of  bit  Wife  of 
full  Age,  and  held  to  Bail,  95 

Proceedings  on  Bail-Bond  ftaid  on  Pay* 
ment  ofDilit  and  Cofts,  ifr.  9^ 

Httiband  and  Wife  arrefted.  Bail  pot  in 
for  both,  and  rendered  to  the  fZnrf,  tho 
Wife  difcharged  on  common  Appear, 
ante,  9^ 

Where  the  Caption  of  Reooenisance  is  in 
another  Countv,  and  anerwards  in-« 
rolled  in  M^ddkfex,  Sckifiidta  maybe 
in  cither  County,  ^6,  aoy 

But  where  the  Caption  is  in  Wbddkfixt 
Mrefatims  muft  be  there  alfo,  96,  aop 
Fiiazer  makes  out  the  firft  Scin  fucuu^ 
Prothonotary  ^  iecond,  9^ 

Ptoceedmgs  on  Bail-Bond  ftaxd,  Derepd^ 
ant  m  Original  Aftkm  dyinc  before 
Judgment  could  be  had  agamftlnm,  99 
Not  naid  where  there  might  have  been 
Judgment  if  be  had  put  in  Bail  ia 
Time,  99 

Wife  not  difchai^^  on  a  coimnon  Ap- 
pearance, unlets  the  Marriage  is  clearly 
made  out,  100 

The  producing  a  DupKcate  of  Defindast*s 
pifchai^^  as  a  Fugitive  held  (officien^ 
to  intitle  kim  to  a  common  Appearance^ 
100,  10a,  105 
Affidavit  by  a  third  Perfon,  that  Ddend- 
ant  was  indebted  as  appeioned  by  aftaled 
Account,  infuffideatj  but  made  good 
by  a  fubAeqnent  one  of  Defendant^  ac- 
knowledging  the  Account,  10^ 

Defendant  producing  his  Certificate  as  a 
Bankrupt,  dii^arged  on  a  common 
Appearance,  to« 

Juftificadon  before  a  J«^  no  Jnilifica. 
tion  but  by  Plaintiff's  Confent,  loi 
The  Rule  of  Court  requiring  Bail  to  be 
perfected  within Ibur  Days  after  Except 
tion,  intends  the  next  four  Days  tQ 
Term,         ^  101 

Bail  refiding  in  the  Country,  who  had 
entered  into  a  Reco^izance  before  a 
Judge  in  Town,  on  Exception  ju^fied 
by  Affidavit,  loa 

Where  Kvk  upon  Sheriff  to  bring  In  th» 

Bait 
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l^ody  in  £x  Ihyt,  Juftification  before 
a  Judge  within  ^t  Time  fufficient, 
unlds  Plaintiff  excepts.  Page  to% 

Proceedings  on  Bail -Bond  ftaid  upon 
Terms»  Plaintiif  having  dfelayed  him- 
felf,  103 

Leave  to  enter  an  Bxomfttir  on  the  Re- 
cofinkizance>  Defendant,  pending  the 
Action  havine  become  a  Bankrupt,  and 
obtained  his  Certificatey  104 

Proceedings  ftaid  as  againft  one  of  the  Bail, 
two  other  having  been  jufttfied  in  Court 
after  fixception,  io4^ 

So  Us  to  the  other,  Procefs  having  been 
ferved  two  Days  only  before  the  Re- 
turn, Z04 

Proceedings  on  BaiUBond  ftaid.  De- 
fendant in  Original  A6lion  having  be- 
come a  Bankrupt,  and  obtained  his 
Certificate,  105 

llefendant  cannot  render  hiraielf,  Unlefs 
Bail  perfe£ted  in  Time,  105 

\V;hcre  delivering  Declaration  is  a  Waiver 
of  Exception,  ibid. 

Recognizance  is  forfeited  immediately 
after  a  Ca^  fa  returned,  1 06 

Bail  in  A£lion  of  Debt  on  Judgment  dif- 
chareed,  there  being  Bail  in  the  Ori- 
ginal A6lion,  107 

In  Covenant,  Bail  only  where  Damages 
can  be  reduced  to  a  Certainty,         10^ 

60  in  A6tion  on  Bond  to  fave  harmlcfs, 
Plaintiff  muft  fwear  pofitively  and  cer- 
tainly how  and  for  bow  much  he  is 
danmified,  1 09 

A  new  BaiLPiece  made  out  that  Bail 
might  furrender  Defendant,  the  old 
one  noc  being  to  be  found  on  Filazer*s 
File,  on  Affidavit  of  Defendant's  Agent 
that  it  had  been  allowed  and  filed,   108 

A  common  Appearance  denied,  the  Mat- 
ter alledged  being  improper  to  be  dif- 
cuffed  on  a  Motion,  109 

The  Rule  to  prevent  Sheriffs  Officers,  and 
other  Perfons  concerned  in  the  Execu- 
tion  of  Procefs,  from  being  Bail,  ex- 
tends only  to  Procefs  of  this  Court,  99 

Seamen  difcharged  on  common  Appear- 
ance, being  in  King*s  Service }  and 
where  fuch  Service  continues,  though 
abfent,  95 

HBatl  on  ^abeat  Corpaif. 

The  Rule  for  Bail  is  not  limited  to  any 
partitular  Time^  90 


I 


iBatI  in  (trriBt 

The  Scire  facias  on  a  Recognizanee  of 
Bail  on  a  Writ  of  Error,  never  ftts 
forth  the  Condition  of  the  Recogni- 
tance.  Page  93 

The  Recognizance  in  Error  on  Jud^nenc 
after  VcrdidI  ih  Ejeftment,  to  be  taken 
in  the  Value  of  two  Years  i^fitSr  and 
double  Cofts,  lo) 

No  Bail  requind  in  Writ  of  Error 
brought  bv  Bail  on  Award  of  Execu- 
tion againR  them  on  a  Recognizance  in 
Error,  194 

Where  Rule  for  better  Bail  fenred  in  Va<i 
cation.  Defendant  has  not  Time  of 
Courfe  to  perfefl  his  Bail  till  the  next 
Term,  but  ought  to  jnftify  before  a 
Judge  }  and  Execution  fued  out  for 
want  of  it,  held  regular,  ast 

IBattflBond. 

Sec  lUWt      85»  90»  9i»  9»>  9^  99»  ^^j, 

10$ 

S€e  fCttnrnicjl,  53 

Iprifoner^,  399, 400 

Ride  abfolute  by  Confent,  for  debvering 
up  the  Bail-Bond  on  entering  a  com- 
mon Appearance ;  Defendant  a  Mem- 
ber of  the  laft  Parliament  having  been 
arrefted  before  the  Expiration  of  4* 
Days  after  the  Diffolution,  1 1  o 

Plaintiff  excepted  to  Bail  the  Day  after 
E^er  Term,  and  forvrant  of  Juftifi- 
cation before  a  Judge,  took  Affignment 
of,  and  proceeded  on  Bail-Bond  \  De- 
fendant juftified  the  Bail  in  Court  the 
firft  Day  of  next  Term,  and  moved  t« 
flay  Proceedings)  which  viras  ordered 
without  Cof^s,  no 

A  Palace  Court  Officer  not  admitted  to  be 
Bail,  and  Perfons  concerned  in  exe- 
cuting the  Procefs  of  all  other  Courts^ 
as  well  as  this,  held  to  be  within  the 
Rule  of  Court,  Iro 

Defendant  after  a  Judge*s  Order  for 
Time  to  perfe6l  Bail  put  in  Bail,  and 
furrendered  himfelf  ii\  Difchaive  of  . 
them,  without  a  Juftification,  heM  re- 
gular, and  Plaintiff  *s  Proceedings  on* 
the  Bslil-Bond  fet  afade,  iii 

Exception  againft  Bail  in  Vacation,  or  fo 
late  in  Term  that  Defendant  cannot 
juiiifv  within  fuch  Term;  J^^fendant 
has  by  the  Coude  of  the  Court  Tin* 
to  juftify  till  the  4th  Day  of  the  next 

Tend 
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Tei-m  incluHve;  Juftification  before  a 
Judge  ifi  tbe  Interim  not  neceiTary,  and 
Frocecdings  on  Bail-Bond  for  want  of 
it  fet  afide  with  Qofts,    Page  in,  iii 

Proceedings  on  Bail-Bond  not  ftayed 
where  Plaintiff  has  been  delayed,     112 

Where    A£lion  difcontinued,    and  De- 

•  fendant  charged  di  ntn/o  for  fame  Siim 

and  Caufe  of  A£lion  \  common  Ap- 

peai-ance  and  Superfedtas  granted,    113 

Where  Caufe  of  Action  did  not  accrue  till 
after  Bankruptcy,  and  the  Money  was 
to  become  due  on  a  Contingency,  not 
within  any  of  the  Statutes  of  Bank- 
rupts I  and  Defendant  muft  be  held  to 
Bail,  113 

BaiUBonds,  Declarations  in  Actions 
thereupon  amendable,  114 

Defendant,  Armourer  on  Board  a  Man  of 
War,  difchargedon  entering  a  common 
Appearance  hom  Arreft  for  a  Debt 
under  20  /.  as  a  Seaman  under  Stat, 
I  G,  2.  r.  14.  .  "^ 

After  Nonfuit  in  B»  R,  in  a  new  bailable 
A£Uon  in  C.  B»  a  common  Appearance 
ordered  to  be  accepted,  1 1 5 

Affidavit  of  Debt  on  a  (ingle  Sheet  made 
in  three  Caufe s  not  applicable  to  any 
one^  there  ihould  be  an  Aflidavi.'  en 
Stamps  in  each  Caufe  to  hold  Defend- 
ants to  Bail;  Common  Appearances 
therefore  ordered  to  be  accepted,       1 1 5 

Bail  have  four  Days  to  juttify  in  full 
Term  after  Exception  in  Vacation ; 
Juftification  cannot  be  in  Vacation,  but 
by  Confent,  Proceedings  on  Bail-Bond 
fur  want  of  it  ftayed  <witbmtt  Cofts, 

"5 

Defendant  arreted  by  Capias  in  Kent,  and 
Bail  juftified ;  if  Plaintiff  declares  inLon- 
don  he  lofes  his  Bail,  and  after  Judg- 
ment, if  he  bring  a  frefli  A£Vion  on  the 
Judgment,  he  Ihall  not  hold  Defendant 
hgain  to  Bail,  116 

Where  Bail  in  original  Action,  none  in 
Debt  on  Judgment  et  i  contra.  No 
Prifoner  (hall  be  held  to  Bail  in  Debt 
on  Judgment  in  a  Caufe  where  he  has 
been  fuperfeded  by  the  Rule  i  G.  a» 

ihid. 

A  Plaintiff,  tho*  convi£led  of  Perjury 
may  make  an  Affidavit  of  a  Debt  fuf- 
ficicnt  to  hold  a  Defendant  to  Bail,  tho' 
he  cannot  be  a  Witnefs,  1x6 

Proceedings  on  Bail-Bond  ftayed  tvithout 
Cofts,  Defendant  having  furrendered 
before  it  was  put  in  Suit,  117 

Common  Appearance  ordered  to  be  ac» 
^epted  for  want  of  an  Acetiam  in  the 


Precipe  for  the  Writ  left  with  the  Fiw 
lazer,  tho*  inferted  in  the  Ot^at  4utRe~ 
JPomdemUan  which  was  indoHed  for 
Bail,  ^  Page  1 17 

Bail-Bond  niuft  be  put  m  Suit  oolv  ia 
that  Court  where  original  Anion 
broii|rht)  and  Attorney  cf  C.  M.  bf 
entermg  into  a  Bail-Bond  in  an  Action 
tn  B.  R.  waives  his  Privilege  of  being 
fued  in  C.  B.  liy 

IBaniirttpf. 

See  •Jail,  101,  164 

jillonr?  tnt0  Court,  350 

^cuiu  |M(a0  not  lafofepeH,  360 

Prifoner^,  386 

Court  is  not  required  by  Siat.  5  Geo,  t, 
f .  .  to  proceed  m  a  fummary  Way 
as  to  the  Goods  of  a  Bankrupt,  thougn 
they  are  as  to  his  Perfon,  204,  206 

See  Coff^, 


SKaron  ana  ifeme. 


Sec  «|5aft, 

efKcment, 
Cjtrcution, 


M5 


96,  lOo 

189 
207 


TBillB  asatnff  ^Itfornies,  &c. 

See  Xmenbmf nc,  24,  i^ 

ttttorncp,  43, 44 


^illBofaittntnth 


Set  KttirntP, 


46,  140 

128 


^illB  of  (ttt^Ms^  anD  ^w 


Sec  Crrcutor^,  &c. 
SnouiTfl. 
Ctial, 
JB>enue, 


Cerftorart 


16 

49« 


1% 
399 


CE£  SCmenbment^ 
^     jprifoner. 


CottimirBtatf- 

Commiflioners  Names,  according  to 
12  Afm,  to  examine  touching  fecret 
Trutts  for  Papifts,  ftnick  by  P^tho* 
notary,  and  Intercogatoriea  fettled  by 
him,  2,  350 
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Commitment 


See  t?a)ea#  €ttpu0^ 


385,  388 


(tompo0tton. 

In  an  Action  on  the  Statute  of  Ufuiy, 
Profccutor  cannot  Compound  without 
leave  of  the  Court,  118 

Sec  ef  tta!^  459 


€mtinmmt* 


See  Crecutiiti» 

Smparlance^ 


205 
345 
?45 


€M». 


7  /.  3  /.  10  </•  taken  off  of  Attorney's 
Bill  of  75/.  15  /.  7  </.  Attorney  ihall 
have  the  Cofts  of  Taxation^  1 1 8 

Cods  denied  on  not  executing  Inquiry  ac- 
cording to  Notice,  now  altered,  and 
the  fame  as  for  not  proceeding  to  Trial, 
118,  113,  930 

In  Afkion  for  Money  received  to  Exc- 
cutor*s  Ufe,  Executor  mult  pay  Cofls, 

119 

Attorney's  Bill  flot  to  be  taxed  afltr  he 
is  dead,  1 1 9 

So  tho'  Money  offered  to  be  brought  into 
Court,  119,  121 

Cofts  to  be  paid  on  common  Rule  in 
Ejcftment  to  the  Reprefentative  of 
Plaintiff 's  Leflbr,  119 

On  an  Jjportavit  or  Injury  done  to  a  Per- 
fonal  Chattel,  Plaintiff  muft  have  his 
Cofts,  tho'  Damages  under  40  /.     119 

So  for  tearing  Plaintiff's  Cloaths,       tio 

Otherwiie  on  breaking  a  Door,  which 
was  fixed  to  the  Houie,  1 2 1 

On  Not  guilty  to  a  new  Aflignment,  and 
Damages  under  40/.  no  more  Cofts 
than  Damages,  114 

|n  Aflion  for  Scandal,  Defendant  jufti- 
fiet,  Damages  under  40/.  fiill  Cofts 
taxed  and  Execution;  there  flioidd  be  no 
more  Cofts  than  Damages,  fpecial  Da- 
mage not  being  proved  ;  Execution  fet 
afiue  with  Cofts,  128 

Abbreviations  in  Attorney's  Bill  helped 
after  Verdict,  lai 

Attorney* s  Bill  not  to  be  taxed  after  In- 
quiry executed,  114 

Attorney's  Bill  for  Bufinefs  in  Dofia^er* 
Qourt  not  to  be  taxed  here,  aai 


Proceedings  not  to  be  ftaid  tho' A^oH 
brought  before  the  End  of  a  Mdnth 
after  Delivery  of  Bill,     Pa^e  123, 143 

A  Bill  muft  be  firft  moved  foV,  and  then 
a  Motion  to  tax  it,  126 

On  Entry  of  Nil  capiat  per  Breve  on  a 
Plea  in  Abatement,  no  Cofts,  120,  icy 

On  a  Point  referved,  and  Judgment  tor 
Defendant,  who  dies,  Cofts  muft  be 
paid  to  his  Executor,  no 

Demand  of  Cofts  muft  be  made  at  fame 
Time  Rule  is  ferved,  120- 

On  a  Repleader  and  Judgment  for  Plain- 
tiff, no  Cofts  allowed  for  the  imma- 
terial Pleadings,  fife.  195. 

In    EjeQment   one   Defendant    confeffes 
Ltfafe,  fifr,  and  a  Verdi£l  againft  him     Jf 
for  a  Third  Part,  other  Defendants  did   ^ 
not  confefs  It,  ^c,     Cofts  againlt  him 
onMoticn,  121,  174 

In  Tn)ver»  or  any  other  Aftion,  fave 
Ejeftment,  Proceedings  in  fecond  Ac- 
tions not  to  be  ftaid  until  Payment  of 
Cofts  in  £rft»  125 

And  in  Ejectment  if  Paity  in  Prifon  no 
Stay,  180 

Nor  Security  to  be  given  for  Cofts  if  In- 
fant Leflbr,  &c.  inEJe^ment,         177 

Attachment  f.r  not  paying  Coft;  to  an 
Adminiftrator,  fo  an  Executor,       J^^ 

On  a  Nonfuit  in  Prohibition,  Adminiftra- 
toi-s.  Plaintiffs  pay  no  Ccfts,    127,129 

On  a  DiiContinuance^  Adminiftrator, 
Plaintiff  pays  C<>ft^,  169 

Cofts  of  a  Reference  not  to  be  allowed, 

1x3 

Cofts  of  ftrikjng  a  Special  Jury>  not  to  be 
allowed,  but  all  other  reafonabJe  Cofts 
relating  thereto  may,  123 

Altered  per  Stat.  14  Geo,  1. 

On  Vcrdlfl  againft  a  common  Informer^ 
he  miift  pny  Cofts,  1 34 

No  Security  for  Colls  to  be  given  by  an 
Infonner,  1 26 

V  rdift  agrJnft  an  inferior  Tradefman  for 
killing  Game,  he  muft  pay  Cofts,     125 

Procbeui  Amie  of  Plaintiff  liable  to  Cofts, 

128 

Sec  JCttflchmeRt,  34 

attornep,  47.  ,1 

etcrtment,  18a,  183 

imparlance,  227 

Jnquirp,  23} 

3iuPgmKnt,    ao,  32,  2^3,  275,.  271, 


jOftone?  into  ^ourt, 

|(ionfuit, 

4^ut(atDro, 


•  83,  284    2?7 

32T«  la",  1:4 
puabingjf. 
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•fOCtfll, 


^v  346 

419 
429 

459 


Where  an  AttonDey  nrtlete  an  Abatement 
in  bis  Bill,  the  Court  will  confidcr  the 
Sum  accepted  afe  bit  Demand  i  and  if 
Dedu^on  from  that  does  not  amount 
to  a  fixth  Party  he  ihall  not  pay  the 
CoftI  of  taxing,  laS 

Mo  Cofts  againft  Plaintiff  Adminiftrator, 
where  Converfion  m  Inteftate*s  Life- 
timct  tS9 

JUiier  where  in  his  own  Time,  13a 

A  new  Alignment  no  Special  Pleading 
to  intitle  Plaintiff  to  mora  Colls  than 
Damages,   imder  as  dT  23  Car.  a. 

129 

Dottbted  if  Adminiftrators,  Plamtiffs  in 
Prohibition,  oug|ht  to  pay  Cofts  for 
not  proving  their  Sug^ftion  within 
fix  Months,  119 

Cofta  of  Suit  in  Prohibitioa  commence 
fWnn  the  Suggeftion,  130 

In  Prohibition  where  a  feisped  IflTue  was 
dire£led  to  try  a  Fad  for  the  Infor« 
mation  of  the  Court,  on  a  VerdiA  for 
Plaintiff,  Cofts  given  him,  130 

Bxecutor,  Plaintiff,  not  liable  to  Cofts  on 
a  Nonfuit,  according  to  Statute,       1)0 

Cofts  in  one  Caufe  refufed  to  be  fet 
againft  Cofts  in  another,  the  Parties 
not  being  the  fame,  1 30 

But  granted  where  the  fame,  145 

Defendant  cannot  move  for  Judgment  as 
in  Cafe  of  a  Nonfuit,  after  having  ob- 
tained^ a  Rule  for  Cofts  for  not  pro* 
ceedin|  to  Trial,  131,  314^  316 

Where  (everal  Defendants  in  £je£lment, 
and  one  acquitted,  how  he  is  to  have 
Cofta,  131 

Mo  more  Cofts  than  Damages  in  Aflion 
for  Words,  unlefs  the  Words  are  not 
aftionable  in  tfaemfelvet,  but  only  witlf 
refpe£ltothefpeciall)amage,t3i,  13$, 

»4* 

Hiough  tlie  Plea  confeffes  the  Trefpafs, 
yet  Iffue  joined,  and  Trial,  and  ver<> 
dift  for  Defendant,  but  Court  gave 
Judgment  for  Plaintiff)  and  Writ  of 
Inquiry  being  executed,  how  Cofts 
given  him>  ^  .    .  *33 

Plaintiff  ftiall  not  pay  Cofts  for  not  pro- 
ceeding to  Trial  according  to  Notice, 
where  his  Default  is  not  wilful,     133 

Bjeftment  in  this  Court  ftaid  till  Cofts  in 
a  former  brought  inB,  R.  paid,      133 

Where  Plaintiff  intitled,  or  not,  to  more 


Coft^   than   Damagea,    the  DamagA 
under  40/.  P«;/is4>i44 

Cofta  denied  for  not  executing  Writ  of 
Inqviry  before  a  Judge  of  Aflliae^  pur- 
fuant  to  Notice,  t3| 

From  what  Time  treble  Cofts  npoA  in-^ 
folvent  Debtors  A£k  are  to  be  cta- 
puted,  t|i 

How  Cofta  to  be  taxed,  where  Defend^ 

ant  pleads  feveral  Pleas  by  Leave  of  IhiB 

Court,  and  fome  are  found  againft  himt 

IS«#  140,  U^ 

Cofts  of  an  Amendment  paid  PlaintUTa 
Agent  after  Plaintiff^s  Death,  ordemi 
to  be  returned,  138 

In  Prohibition  Cofts  given  puviiiant  to 
Stat.  Hill,  y  13I 

In  Trover  againft  three,  and  two  acquit* 
ted,  no  Cofts  for  them,  139 

In  S^gari  ImpeJit  no  Cofts,  13^ 

How  Cofts  where  Iffue  and  Demurrer 
joined,  and  Verdi^l  on  one  for  Plaintiff, 
and  on  tiie  other  Judgment  for  De- 
fendant, 14^ 

Executors  and  Adminiftratsrs  liable  to 
Cofts  in  no  A£lions  which  thqr  cannot 
bring  in  their  own  Right,  141 

Affault  and  Battery  againft  two,  who 
plead  feveral  Matters,  Verdi£l  for  onA 
Defendant  in  one  Ple:\,  but  Cofta  de- 
nied i  4  &  5  AnMu  not  extending  to  tfa^ 
Cafe,  I4S 

So  doubted  if   it  extends  to  Replevin, 

i4i»  14* 

Though  Arbitrators  award  Cofts  of  Suit 
and  Referencp,  yet  Prolhonotary  only 
to  tax  to  the  Reference,  5! 

Where  Counteimand  of  Trial  ia  regn]ar> 
Cofts  cannot  be  allowed  for  a  Witnefs 
who  fet  out  before  it,  %oi 

Cofts  ordered  to  be  paid  by  Attorney  boA 
to  Plaintiff  and  Defendant,  for  pleading 
fraudulently  two  Judgments  without 
Defendant's  Order  or  Privity,  35! 

See  Cfectnifnt,  191 

In  Trefpafs  againft  four  Defendants,  Vef* 
dift  arainft  one  only,  the  reft  aconit* 
ted)  Motion  by  them,  on  Affidavit 
that  Plaintiff  was  poor,  ife.  to  have 
their  Cofts  deduAed  out  of  what  Pra- 
thonotary  fliould  allow  Plaimiff  agvnft 
the  other  Defendant,  denied,  14) 

Money  paid  into  Court  ordered  to  be  paid 
to  the  Affignees  of  Plaintiff,  ^vho  was 
become  a  Bankrupt,  they  paying  bis 
Attorney's  Bill  to  be  taxed  by  Protho^ 
notary,  145 

In 
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In  two  Aclions  between  the  fame  Paities« 
Proceedings  on  the  final  Judgment^  in 
that  wherein  the  lead  Damages  were 
recovered,  ftayed,  and  the  Damages  and 
Cofts  allowed  the  Defendant  towards 
Payment  of  the  larger  Sum,  recovered 
by  him  In  the  other  AClion,     Page  14.6 

Avowant  though  not  named  in  the  Stai. 
of  4  Ann.  held  to  be  within  the  Mean- 
ing and  Intent  of  that  Statute ;  and  al- 
lowed Cofts  on  the  Pleas  found  for  him» 
to  be  deducted  out  of  Cofts  allowed 
PiaintifF}  146,  147 

On  Affidavit  of  Death  of  Leftbr  of  Plain- 
tiflT,  Rule  that  Proceedings  (hould  ftay 
till  Security  given  for  Defendant's  Cofts, 

»47 

The  Rule  for  Cofts  of  Taxation  of  an 

Attorney's  Bill,  fliould  not  in  the  firft 

Inftance  bcabfolute,  but  to  ftiew  Caufe, 

Since  the  Statute  of  1  (?•  1.  r.  .  Cofts 
of  Taxation  have  been  reciprocally  given 
to  the  Paity  charged,  and  to  the  At- 
torney, as  a  fixth  Part  has  or  has  not 
been  taken  oiF,  ibid. 

Pouble  Cofts  not  allowed  on  a  Nonfuit 
in  Replevin,  where  Plaintiff'  declared 
for  taking  and  detaining  an  Ox,  and 
Defendant  avowed  the  taking  as  a  Sei* 
sure  for  a  Heriot  Cuftom*  claiming  no 
Right  to  diftrain,  24S 

AUUr  had  it  been  for  Heriot  Service,  &e, 
are  diftrainable,  ibid. 

Rule  for  Cofts  in  Prohibition,  Defendant 
havin^r  forced  Plaintiff  to  deliver  a  De- 
claration, and  then  pleaded  only  that 
he  did  not  proceed  in  Spiritual  Court 
after  the  Prohibition,  which  Court  held 
to  be  a  (ham  nugatory  Plea,  not  being 
to  the  Mei  its,  and  fuch  a  Plea  as  would 
not  intitle  Plaintiff  to  Cofts  under  Stat. 

s  e;  9  mil.  3.  c.  10.  /.  3.  148 

Where  in  Trefpafs  no  more  Cofts  than 
Damages,  Iflue  on  Plea  of  Not  guilty 
|o  the  Ain^^/Affignment  being  found 
for  Plaintiffs  and  Defendant  not  en- 
titled to  Cofts,  tbougb  otber  Iffiuj  9n 
PUas  of  Juftificatm  found  for   him, 

'♦9 

Rule  to  Tax  Plaintiff  his  Cofts  in  Ejeft- 
ment  againft  one  of  the  Defendants, 
who  did  not  appear  on  the  Trialy  and 
confefs  Leafe,  Entry  and  Oufter,     149 

Cofts  of  a  former  Aifizes  when  a  Caufe  is 

made  a  Rennanet,  not  alfowed  unlefs  bv 

Confent  of  Parties  expreffed  in  a  Rule 

.  «r  Order  entered  into  for  that  Purpofe, 

\ 


In  Debt  on  Stat.  EdtAj.  6.  for  not  fetting 
forth  Tythes  whcrre  treble  Value  is  re- 
covered, Cofts  are  given  where  iuigk 
Value  found  by  Jury  does  not  exceed  ao 
Nobles  by  Stat.  9  ^.  3,  f .  10./.  3,  with- 
out Cofts,  if  the  iin^le  Value  exceeds 
20  Nobles.  In  a  Spiritual  Court  dou- 
ble Value  is  recoverable  with  Cofts, 
Page  150 

Plaintiff  entitled  to  Cofts  in  an  Adion 
againft  the  Inhabitants  of  the  Hundred 
on  the  Stat,  i  G.%.  c.  5.  againft  Riots, 
where  his  Dwelling  Houfe  demoliihedy 

Where  a  Can(e  is  made  a  Remanet,  and 
neither  Party  to  blame,  the  Cofts  ^f 
the  former  Ailizes  are  allowed,  after 
aVerdia  for  Plaintiff  or  Defendant  a 
the  fubfequent  Affixes  in  B.  R.  but  not 
in  C.  B.  proper  for  Judges  to  confer  to 
bring  about  a  Uniformity,  ijj 

Covenant 

See  ittone?  into  Court,  ZS4, 35^ 

PleaDinB^,  354 

Courts  of  Conrcunce. 

Leave  given  to  enter  a  Suggeftion  on  the 
Roll,  (puifuant  to  Stat,  x  W.^  M. 
erefling  Courts  of  Confcience  at  ^.  and 
d.)  that  the  Parties  are  botb  Inhabi- 
tants of  G.  and  the  Debt  recovered 
under  40/.  353 

SDamas^    ^^^®  31nqmn;» 
2Crial5. 

TN  Affault  and  Mayhem,  Damages  in- 
cmfed  on  View  and  Examination  of 
Surgeon,  xsf 

Reference  to  Prothonotary  to  afcertatn  Da- 
mages, improper,  4zS 

Verdi&  never  fet  afide  for  Smallnefs  of  the 
Damages,  though  frequently  for  ex« 
ceffive  Damages,  445 

Scandalous  Words^  foroe  not  a6lionable,' 
Damages  intire:  New  Vemre  facias 
awarded  that  Plaintiff  might  fever  his 
Damages,  47^1  480 


See  Sfnquirp, 

133 

Stidgmcnft 

^     »5 

(trial. 

44^  45S 

IiMjoifition  refiired  to  be  fet  afide  for  Small- 
nefs of  Damage*,  s  54 


LI 


9(Cl» 
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Secteratton. 

9<t  Vmetttment,     P^z*  ">  '^ 

^(iniiiTttt 

^ectmenr,  183, 
^rctitortf.  See 

9mp«rlancf,  115, 

SnbjpBent,  »67,  ^^u 

gkatitty  ^c.  309, 


#rifoner, 
IDtnue* 


4%, 


19,  4««, 

94,  105 

163 

165,  x86 

161 

226,  227 

274,  276 

3x0^  278 

392 

500 

45* 
49X,  49» 


Where  Phihtiff  delajt  himfelf,  by  not 
deHyerbg  Declaration  de  heru  ^e,     91 

f\edff»  nttd  not  be  put  into  the  Decla- 
ration, 162 

^£iion  of  Debt  on  Judgment  laid  in 
SJifx,  Declaration  held  bad  on  De- 
nurrery  it  Ihould  have  been  in  MiddU- 
fixy  165 

pedaration  well  delivered  from  Time  of 
Notice  only,  227 

Declaratibn  by  the  Bye  cannot  be  re^- 
larly  delivered  after  the  Term  in  which 
the  Writ  was  returnable,  346 

X>tclaration  in  TfefpaTa  reduced  from  five 
to  two  Counts,  360 

The  particular  Place  of  taking  Goods,  jfr. 
ought  to  be  infeited  in  every  Declara- 
tion in  Repkyiot  ^3 


%ttgin\ttt 


489 


^i^eimttrer. 


Dennxrrer  by  Defendant  withdrawn  after 
Caufe  fet  down  and  Trial  loft  on  Pay- 
ment of  Cofts,  fifr.  155 

If  Joinder  in  Demunrer  ihould  be  iigned 
byCounfel,  156 

After  IlTue  tendered,  Demurrer,  Leave  to 
fet  it  down  after  Paper-Day,  296 

Demurrer  to  be  enteral  en  the  Roll  the 
Term  it  is  joined  of,  ^28 

Demurrer,  for  that  Memorandum  of  Bill 
feta  not  forth  in  what  Plea,  bad,    331, 

33S>  m6 
On  Recognizance  of  Bail  wiihoot  fetttng 
forth  Condition,  Defendant  cannot  de- 
mur generally,  339 


See  ISonev  into  Court, 


Declaration  of  7Ww(y,  Impa/laace  to 
Micbaeimas  i  Defendant  obtains  Time 
to  plead  till  15  Dtc.  PlaintifiF  has  a 
RJent  to  continue  Imparlmce  on  the 
Roll,  according  to  the  Faft,   P^e  x6i 

Plea  in  Abatement  traverfing  the  Inhabi- 
tancy,  bad,  162 

Not  bad  though  beginning  with  **  Coma 
<<  and  drfMi  the  Jt^uty  nvhut,  9fc."* 

ibid* 

Leave  to  withdraw  Demuirer  on  Payment 
of  Cofts,  to  pav  10/,  into  <}ourc  upon 
the  common  Rule,  and  plead  the  Gene- 
ral liTue,  i6» 

Motion  for  a  Ctnci&tm  before  IMivtry  of 
Paper-Book,  irregular,  and  what  the 
regular  Pra^^ice,  163,  16 j 

Demunrer  to  a  Replication  fttting  forth  aa 
Attachment  of  Privily,  for  tl»t  no 
Return  General  or  Special  appeared, 
held,  that  the  words  in  the  Declaration 
<<  nvM  aiUuM  by  Jf^rii,  afr/'  itltr  to 
the  Return  whenever  it  was,  163 

Rule  relating  te  Demurrer  Booka  to  be 
delivered  to  the  Judges,  164 

A  DemuiTer  not  an  iflixable  Rejoinder 
within  a  Judge's  Order,  168 


286 


See^igbtM^, 


»$« 


Defendant,  an  Attorney  of  C  B*  proper<- 
1t  fued  there  in  refpeft  of  Pi^viWev 
TOough  for  a  Debt  under  40/.  at  be 
might  have  pleaded  hia  Privilege  if  fixd 
in  the  County  Court,  1 59 

Bail  Bond  not  made  roid  by  Stat,  la  G#is. 
to  prevent  frivolous  Arrm,  though  the 
Penalty  be  rather  more  than  double  the 
Sum  fwom  di*,  and  indoHed  f»r  Bail 
on  the  Writ,  1C9 

Calling  Defendant  Adminiftrator  in  the 
Declaration,  a  fufficient  Averment  of 
his  being  lb,  without  (etting  out  that 
Adminif&ation  was  committed  to  bim« 

f59»  «*o 
Attorney  of  C.  B*  may  by  Statute  cany 
on  Proceedings  in  the  Court  of  Great 
Sefltons  in  Wakst  in  the  Name  of  an 
Attorney  of  that  Court,  and  declare 
for   Fees   and    Bufineft   done    there, 

160 
One  having  been  arrefted,  and  the  She* 
riff*s  Officer  having  taken  his  Word 
to  put  in  Bail,  kept  at  Home,  and  de- 
clared he  did  fo  to  avoid  ^  Conie- 
i|iiencet  of  the  former  Aireft*  This 
a  plain  Aft  of  Bankruptcr,  r6o 

Pka  of  a  Judgment  in  B*  R*  Replicaiioa 
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ncnl  Aveniient,  if  good»J^.  P^i  i6i 

Aikr  Judgment  on  Demurrer  for  Plain- 
tiff, and  Error  brought,  Platiitiff  may 
^continue  on  Payment  cf  CofH  in  Er- 
ror and  original  A^ion,  169 

Defendant  may  be  arrefted  a  fecond  Time 
before  Difcontinuance,  '  169 

After  Judgment  on  Demurrer  in  Reple- 
vin for  Avowant,  no  Difcondnuance, 

169 

Rules  for  Difcontinuance  how  to  be  drawn 

«70 
)ifcontinuance  fnthout  Leave  of  Court, 
^       .  ■  .    170 

Whether  Plaintiff  in  Replevin  may  dif- 
contimje,  171 

Application  by  Plaintiff  to  difcontinue 
after  Nfotion  by  Defendant  for  Judg- 
ment as  in  cafe  of  a  Nonfuit,  wrong, 

316 


up, 
IfDifc 


^iltrefc. 


SecCfiaf, 


SDofwr. 


See  Snq^hpt 
Smparlance* 


459 


»34 

1 


(titttmtttt. 

T^Edaratton  and  Subfcription  read  to 
•  Wife  through  a  Wicket,  and  fixed  on 
die  Door,  and  Hulband  owned  Receipt 
of  it,'  ytt  not  fufficient  Service,         171 

But  Declax^tion  is  tendered  and  refiifed  and 
Violence  threatened, 'tis  fufficient  to  leave 
Declaration,  &c.  Tender  good  thro'  a 
Window,  174 

So  if  Declaration  bedelivend  to  a  Daugh- 
ter, and  Awned  by  Tenant,  176 

So  if  delivered  to  a  Father,  and  owned, 

175 
Tenant  abfconds.  Service  on  a  Servant, 
and  another  fixed  on  the  Door,  good, 

»73 
All  Declarations  itiuft  be  delivered  before 

EiToin-Day  of  every  Term,  17* 

Declaration  of  Trinity  with  Notice  to  ap- 

jpear  of  Hilary^  Appearance  in  Muhod- 

mas,  bad,  250 

Declarations  ferved  on  Church- Wardens 

and  Ovtifcersj  when  good^  1 8  x 


Affidavit  of  Service  on  the  Wives  of  A 
and  B*  who  or  one  ^  of  tftem  are  Te* 
naals,  &c.  not  fufficient,        Pmi  174 

So  Affidavit  of  Service  on  Jt.  Jl.  l^lant, 
or  C.  his  Wife,  17J. 

Landlord  refufed  to  be  made  Diefendant 
ii^ead  of  Tenant,  but  allowed  to  be 
added,  171, 17s 

So  where  Tenant  had  quitted  the  Poffef- 
fion,  17,5: 

On  Stat.  IX  Gto.  a.  Landlord  was  added 
Defimdant  to  one  Tenant  who  appeared 
for  Part,  and  defends  fingly  for  the 
other  Part,  where  Tenant  refufed  to. 
appear  (as  ptr  Affidavit^  and  Plaintiif 
to  fign  Judgment  againft  Cafual  Ejec- 
tor as  ttt  the  laft  Part  with  Stay,      t  j^ 

Tenant  not  dbliged  to  appear  tho*  indem- 
nified,  17a 

Notice  to  appear  in  Beginning  of  M- 
cbaehnoi  Term  in  Londm  lofficient; 
Vacant  Pofleffion,  17^ 

Notice  fubfcribed  by  the  Nominal  Plain* 
tiff  inftead  of  the  Cafual  Ejedor,  Rule 
for  Judgment  dtfcharged,  1  j%, 

Appearance  muft  be  entered  with  Filasery 
and  marked  on  common  Rule,         177 

£je6bnent  for  Lands  in  Wales,  t!^*^  '^' 

An  Eje£hnent  on  a  vacant  Poffemon  in 
London  or  MidJUfex  ttOiy  be  moved  any 
TirtieinTerm,  17* 

Landlord  refufed  to  be  made  Defendant 
in  all  Cafes  of  vacant  Poffeflions,  (ea* 
cept  fuch  as  are  withiiH  the  late  Ad)  he 
that  firli  feals  a  Leafe  on.  the  Premiflea 
muft  have  the  Poffeffion,  177 

Judgment  arrefted,  Declai-ation  bdng  of 
one  Meffuag;e  or  Tenement,  173 

Judgment  againft  Cafual  Ejc£Vor,  ibme  of 
Defendants  not  confeffing  ]L«aie,  Iff. 

Confeflion  of  Leaie,  9fc*  no  Defence,  and 
Defendant  may  afterwards  move  to  fet 
afide  the  Vcrdift  for  Variance,         175 

Sixteen  Iffues  confolidated  into  one,      i  ji 

Prothonotary  muft-  make  juft  AIlowaAces 
on  paying  Mortgagee  off,  X7S 

Mortgagor  muft  pay  off  Bond-Debt  aa 
well  as  Mortgagee,  elfe  no  Proceedings 
ftaid,  177 

Pofleffion  ordered  to  be  reftored,  could  not 
be  got,  Leffor  of  Plaintiff  abfconding. 
Writ  of  Reftitution  awarded,  178 

Attachment  denied  againft  Leffor  of  Plain- 
tiff and  his  Attorney  for  prevailing  on 
Tenant  to  qtiit  Poffeffion  after  Landlord 
admitted  Defendant^  180 
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8ii«mtnMn^nt, 

?ai»  17 

'  <^if  in  tf cw. 

103 

Cofi^, 

I3X>«33 

d:rcutioii, 

208 

9tibon»nc» 

ayo 

#roctfil, 

4»« 

i&atrantofXttottteVs 

44 

On  Nonfuit  for  want  ^  confeiEng,  ftfr. 
X^eflbr  of  Plaintiff  having  taken  out  a 
fryji'  agajnft  Defendant'*  Good*  for 
Colts,  initcad  of  proceeding  on  the  com- 
mon Rule,  ¥C  fa'  fct  aJidr,  with  Coft« 
to  be  paid  by  him  and  his  Attorney, 

Pix>ceedings  ftaid  on  Payment  to  PJain- 
tiffs,  Affignecs,  of  Mortgage-Moncy 
and  Coils,  but  not  of  a  Bond,  &c.  due 
to  them  in  their  own  Right,  182 

iVhere  Landlord  made  Defendant  docs 
not  appear  to  confefs,  &r.  how  Execu- 
tion to  be  taken  out,  181,  185 

What  good  Scnrice  of  Declaration  in 
Ejcament,  183*  185 

Rule  for  Infant  Leflbr  to  name  a  good 
Plaintiff,  or  give  Security  for  Cofts, 

183 

Proceedings  ftaid  on  Payment  to  Plam- 
tiffs,  who  were  both  Devjfccs  and  Exe- 
cutors, Rent  due  to  them  as  Devifees, 
but  not  as  Executors,  ^f .  1 84. 

Judgment  arreftcd  for  Uncertainty,  the 
Eicftmcnt  being  for  a  McfTuage  in  the 
P'ariftics  of  7.  and  M-  or  one  of  them, 

184 

Rule  for  Judgment  in  Uichculmaf^  mlcfs 
Appearance  within  four  Days  aitcr  No- 
tice, denied,  where  Declaration  wat  in- 
titlijd  of  Tm^jy  *7^>  inftcad  of  16  ^ 

'7th,  ..     ^^ 

Ji^ve  to  take  out  Execution,  neither  Te- 
nants nor  Landlprd  added  to  them,  &r. 
having  appeared  in  Time,  186 

f  ervice  of  Declaration  where  Tenants  ah- 
ico(»d  or  fecrctc  th^felves,  188 

Aftion  of  Debt  on  Judgment  in  Ejea- 
ment  againft  a  Perfpn  of  the  fame  Name 
vriti^  the  cafu«l  Ejcaorj  Proceedings 
ilaid,  and  Rule  for  the  Attorney  10  (hew 
Caufe  why  he  (bould  not  pay  the  Coft«, 
difchargcd,  1 88 

^otiqn  by  Leffor  of  Plaintiff,  that  the 
condition^  Rule  entered  into  by  his 
Wife  by  another  Name,  might  be  fct 
afide,  denied  \  Court  thinking  the  Va- 
lidity of  the  Marriage  a  fit  Matter  to  be 

tried,  .  ,  ''9 

Anions  for  n^efne  Profits  tend  to  create 

double  Expence  \  'Plaintiff  ihould  be 


ready  ,at  the  Trial  of  the  Ejeftment  to 

prove  h is  Damages,  ?t^e  8 7 

The  Rule  as  to  the  Time  from  which 

mefne  Profits  are  to  be  recoTered#    ihid^ 


See  Cafljf, 

^Cfcutien, 


X47 

468 


On  Affidavit  of  Tenants  ablbondxng,  and 
of  Service  <^  Declarstion  on  her  Son 
who  is  her  S&vant  \  Rule  to  /hew  Caufe 
why  fuch  Service  ihould  not  be  good 
Service,  and  leaving  a  Copy  of  this  Rule 
at  her  Houfe  good  Service  of  it,        190 

On  Affidavit  of  Tenant*fi  being  Lunatick, 
and  of  Service  of  Declaration  on  die 
Perfon  who  had  the  Cuflody  of  her.  Rule 
for  her  and  him  to  Ibew  Caufe  why  tbia 
Service  fliould  not  be  good,  &c.       190 

Rule  for  Leffor  of  Plaintiff  and  his  At- 
torney to  pay  the  Tenant  Cofts  of  the 
Application,  and  reftore  his  Goods,  by 
Amdavit,  they  having  taken  Poffeilion 
of  the  whole  Premiffes,  and  removed  the 
Goods  when  he  had  obtained  a  Rule  to 
defend  for  two  Thirds,  191 

Judgment  which  was  figned  againft  the 
cafual  Ejeaor,  for  a  Miftake  of  infert- 
ine  in  the  Body  of  the  Plea,  the  Name 
ofPlaintiff's  Leffor  inftead  of  that  of  no. 
minal  Plaintiff,  fet  afide  with  Cofts,  191 

Rule  to  make  Service  of  Declaration  in 
Ejeament  good,  fet  afide  becaufe  the 
Affidavit  on  which  it  was  grounded  vtras 
fworn  hefoiie  Plaintiff's  Attorney  as  a 
Commiffioner,  192 

Declaration  having  been  ferved  withoitt 
Prothonotary^s  Name  on  it.  Role  for 
Judgment  unleft  Tenant  appeared  within 
ufual  Time  upon  Notice,  191 

Another  Rule  in  the  like  Cafe,  \^ 

On  Motion  for  Landlord  to  defend,  held 
ftr  Cur.  That  it  is  not  every  Perfon 
claiming  Title,  who  is  Landloiti  within 
the  Siai,  xi  Geo.  a.  r,  19.  but  one 
who  is  in  fome  Degree  of  Pofieffion  as 
receiving  Rent,  &c.  193  . 

Affidavit  of  Service  of  Declaration  on  tb§ 
ffyk  of  Tenant  in  Pofieffion,  atjbi  m- 
firmt4  Dipomntf  tm4  as  bi  iferiif  bt^ 
Ueniis^  held  fufficient,  3  94 

Proceedings  ftayed  in  C  B*  the  Preroifet 
being  Antitnt  Demefne  Lands^  and  to  be 
fued  for  in  the  Court  of  the  Manor 
wherein  they  lie»  194 


dw^* 
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ce^ltjori- 


See^Surv, 


^^^465,  488 


(£cror«  Vide  Baik  ^ifcontinu^ 
met,  d^rccutions,  B^uosm^nt. 

Rule  to  Tranfcribe  may  be  fcrvcd  on 
Plaintiff  himfelf,  410 

Error  not  to  be  brought  in  the  Name  of 
the  Cafual  Ejeaor,  179 


SeetPatl, 

CjEcciitiony 
Suftgmrnt, 


86 

ao8>  2ia>  431 
35* 

ao6, 431 


NonproB  (igned  for  want  of  tranfcribing 
the  Record,  fet  afide,  becaufe  no  finsd' 
Judgment  wat  entered,  195 

Writ  of  Error  no  Superfedeas  from  the  Scal- 
ing, but  from  the  l5eUvery  to  the  Clerk 
ot  the  Errors,  205,  209 

A  Condemnation  on  a  Foreign  Attach- 
ment fubfequent  to  an  A£tion  in  C.  B, 
no  Evidence,  195 

Where  Words  amount  to  Treafon  or  Fe- 
lony, Defendant  ought  not,  on  General 
I  flue,  to  be  admitted  to  prove  the  Truth 
in  Mitigation,  195 

Leave  granted  for  Defendant  to  have  In- 
fpe£lion  and  Copies  of  Corporation- 
Books  ac  his  own  Expence,  235 

Defendant  denied  to  fee  the  Books  of  the 
Conic  Lamp-Office,  236 

Indorfor  of  Note  acknowledged  his  Hand, 
this  no  Evidence  againft  Drawer  hy  In- 
dorfee,  43^ 

Defendant  ordered  to  give  Plaintiff  a  Copy 
of  Articles  for  Rates,  439 

Receiver  appointed  hy  three  Adminil- 
tratqiY,  each  Adminiftrator  only  liable 
for  what  he  has  received,'  440 

Sec  VaBeajf  Cor]^#,  aia 

fnqukj,  a33**3f>44« 

Itcial,   446,  449»  450*  45^>  461*  463* 

X65 

(ficfcutiotid. 

There  muft  be  fifteen  Days  between  the 
TeAe  and  Return,  on  a   Ca^  ad 


riJpoHdenJum^  to  ground  Proccedingr 
againft  Bail,  Pagt  76 

If  a  Ca,/a.  is  returnable  pending  a  Writ 
of  Error,  it  is  noregiilSir  Founduition  for 
Proceeding  againft  %ail,  83 

Judgment  in  MiddUfeXy  and  a  Ft,  Ta. 
ti)ere  returned  If  Mia  hona,  a  common, 
/i.  fa*  may  Iflue  to  another  County 
without  a  T^it/ffM,  195 

Firft  fi.  Fa.  need  not  be  filed  before 
Teflatum  Iflues,  aoOk 

Where  no  Execution  had  iflfued  within  a 
Yeai'  from  the  Day  of  figning  Judg* 
ment,  a  Sci.  Fa.  muft  Imie,  tho*  In* 
jun£lion  ftopp'd  Plaintiff,  197 

Poundage  and  other  neceflary  Chax^ea' 
may  be  levied  out  of  a  Penalty,        198 

Ca.  Sa.  and  Ft,  Fa.  not  to  be  fued  out  at 
the  fame  Time,  and  Warrants  taken 
out,  198 

If  Rents  fbould  be  paid  out  of  Money  le- 
vied in  Execution,  and  Defendant  s 
Bankrupt,  aoo 

A  Moiety  of  Damages  levied  on  one  Bail, 
and  the  other  Bail  not  having  Gooda 
foffictent  to  levy  the  Remainder,  fecond!} 
Execution  agamft  the  Goods  of  firft 
Bail  held  irregular,  for  PUintiff  migdt 
have  levied  the  Whole  at  ^x^,         aoa.. 

Plaintiff  may  not  take  out  Execution  here 
and  bring  A6lion  on  Judgment  in  ano« 
ther  Court,  %o}' 

Baron  and  Feme  taken  in  Execution* 
Feme  not  to  be  difchargied,  10  j 

Execution  after  Error  allowed  and  Bail*., 
irregular,  though  Writ  of  Error  waa 
fpent  before  Judgment  iigned,  a6o 

But  if  final  Judgment  be  not  figned  *till 
a  fubfequent  Term  after  Enor  allowed^ 
Execution  resular,  i^f* 

Error  returnable  Eflbin-Day  of  Terra, 
Judgment  is  figned  of  fame  Term,  Exe- 
cution cannot  be  fued  out,  198 

If  Writ  of  Error  be  not  returnable  before' 
the  Death  of  Chief  Juftice,  'tis  loft,  but 
Execution  may  not  be  taken  without 
Leave  of  Court,  aoz 

Pending  a  Writ  of  Error  A&ion  brought 
on  Judgment,  and  after  JudgmentCxe-', 
cutioa  ;  Defendant  (hould  have  moved  * 
the  Court ;  Ergo  regular,  »oa 

And  fuch  Motion  muft  be  before  (econdv 
Judgment,  003 

Verdict  againft  Four  Defendants  for  ao/. 
Judgment  by   Default   againft  Fifth>^ 
Error  brought  by  Fifth  without. Bail, 
Court  will  give  leave  to  take  out  Exe* 
cutign  agaiulk  Four,  aoaf 


Ll  j 


toot 
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Smr  H  a  Suptrfideas  from  Altowtnee, 
>ut  no  Contempt  till  Notice,   P^i  176 

80  if  brought  before  Exigtnt  executed,  it 
ftirjrs  Proceedinp  to  Outlawry  after 
Judgment,  434 


See  fCimrll, 

^fKtlMlltf 


4«3 


After  Execution  executed,  (lioagh  Judg- 
roent  for  a  Fenaltyy  Court  has  no 
Power  to  refer  to  Prothonouriei  to  ex- 
amine into  Sum  due,  fife,  and  to  Orier 
Reftitution  of  Overplus,  904 

Kule  to  (hew  Caufe  why  FUri  facias  and 
l^fnditivnt  expomat  (hould  not  be  kt 
afide,  they  not  having  iifued  from  (ame 
Ottce  in  which  Judgment  was  ii^td^ 
difcharged)  Application  being  made 
too  late,  104 

Gbi*  Jiu  iifuing  after  more  than  a  Year  from 
« tbe  laft,  without  Continuvice  on  the 
Roll,  ht  afide,  uotwithftanding  a  writ- 
ten  Agreement,  S05 

(UCJk.  ilTued  after  a  Year  and  a  Day 
from  the  Judgment,  without  Stin  facias 
.  to  Rvive,  fet  alide,  [fed  vide  ito.]  ao6 
A&ion  by  Hnfband  and  Wife,  who  fail 
in  the  AAion,  Wife  only  taken  in  Exe- 
cution, difcharg^d,  ao7 
Bxecution  fet  afide,  the  Scire  facias  to  re- 
vivt  having  iiTucd  into  a  vrrong  County, 

»07 

After  Verdia  for  Plaintiff,  Leave  to  take 

ottt  Execution  on  the  Judgment  againft 

the  cafual  Ejeftor,  sun  otfJIamU  a  Writ 

of  Eiror  brought  by  Defendant,  denied, 

ao8 
Where  Plaintiff  brings  A£(ion  on  a  Judg- 
ment, he  cannot  take  out  Execution  on 
^e  Judgment  till  he  has  difooatinued 
te  Aaion,  ao8 

la  Cafe  of  a  Tejt  Fi'fiC,  Court  wiU  not 
inquire  nieeiy  when  the  Fi*fm'  in  the 
.  enginal  County  wm  fued  out  j  it  is  fuf- 
.  ficient  if  it  be  produced  returned,    aoS, 

ao9,  at  I 

Jvdgaient  in  a  Joint  AAion  againft  fevtn 

.  Dctedants,  Fi'fa"  fiicd  out  againft  the 

Ooods  of  one  only,  a  1  o 

A  Ml  of  Sale  is  a  JUmoval  of  Goods 

.  taken  by  a  FPfa\  and  a  Year's  Rent 

.  ordered  to  be  paid  the  Landlerdi      ai  i 

Certificate  from  Cfork  of  the  Errors  that 

.  no  Bail  is  put  in,  is  not  neccflary  before 

-  ttking  out  Exacntion,  si  a 

If  Defendants  Perfqn  be  taken  by  Cji*^* 

and  Bail  in  Error  afterwards  perfe6ted| 


the  Perfon  ihaU  bt  difcbaiged ;  but  in 
.  cafe  of  a  FPfa*  the  Proceedings,  ib  far 
as  the  Sherin  has  gone,  muft  innd. 

Page ttt 

Executor  may  revive,  but  cannot  take  out 

Execution  pending  Writ  of  Error,  4sa 

See  Ihroctfy,  4^ 

In  Ejeament  after  Veniia,  thou^  Writ 
of  Error  allowed,  if  no  Recogntaance  bt 
antered  into  nor  Bail  put  in.  Plaintiff  is 
regular  in  taking  out  Hak,  fac.  P^, 
and  taking  PoiTcflion,  %%% 

In  Suits  hy  Biii,  fi-fi^  ivtnmabk  on  a 
general  Return,  inftead  of  a  Day  certain 
quaAed,  aij 

Afier  a  Fi,fii.  executed,  and  Part  of  Debt 
and  Cofts  levied ;  Plaintiff  before  the 
Return  of  the  Writ  fues  out  a  T^aim 
Ji.fa,  and  levies  the  Refidue ;  this  trre- 
•gular  and  Tefat.f.fa.  fet  afide  with 
Cofts  and  Reftitution,  ^ij 

Where  Ft,  fa.  not  returned,  Continuances 
entered  on  the  Roll,  not  fufficient  to 
fupport  Ca.  Sa.  on  an  old  Judgment 
not  revived,  but  Ca.  Ss,  fet  afide  with 
Cofts  and  Sttptrfedeas  awarded  to  dif* 
charge  Defendant,  s]| 

Defendant  arrefted  by  C«.  Sm*  pays  ^e 
Money  to  the  SherifTs  Officer,  at  the 
Return  Sheriff  returns  that  a  fi.  Fa. 
againft  the  Goods  of  the  Plaintiff  in 
the  Ca.  Sa.  at  the  Suit  of  the  Defendant 
in  the  Ca.  Sa.  was  delivetcd  to  him, 
and  that  he  levied  the  Money  in  Fi,fa. 
out  of  the  Cafti  received  on  the  Cji.  Sa. 
Return  held  infufficient,  and  Sheriff  or* 
dered  to  pay  the  Money  levied  under 
the  Ca.  Sa.  to  the  Plaintiff,  therein 
deducing  Poundage,  ,    ^j^ 

tmutort  f  aomtniftrators. 
Vide  d^ttttenci,  ma,  Cofff, 

See  Cofl#.            lag,  fjs,  IS9,  130,  141 

Cfrctinent,  1^4 

Cncutioiit  44  s 

JRIenep  Into  Coutt>  aSy 

Executors  and  Adminiftratoi  •  laay  indorfe 
Promiffory  Notes  and  Bills  of  Badinge, 

1^4 

Indorfee  of  Adminiftrators  nay  declare 

without  Prefirt  of  Letters  of  Admini- 

fbation, .  1(4 

In  Aaiott  agaiafi  Adminifbator  ^  h  fuf* 

fieicnt  to  caftMni  Admbuftntor  of  die 

Good% 
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Goods,  ^/.  wkbrat  mHedgmg  that  Ad- 
mioiftnition  had  been  gia&teil  ta  him, 
P/^e  167 

After  a  Rule  by  Conrent  to  refer  to  the 
Prothonbtary,  Plaintiff  died  before  Re* 
port,  his  Bxecutor,  upon  Application, 
made  Party  to  the  Rule,  and  Prothono- 
tary  dire6ted  to  proceed  without  Confent 
of  defendant  to  th  is  Rule,  a  i  o 

Motion  for  Executor  to  pay  Defendant  a 
Sum  of  Money,  reported  by  Prothono- 
tary  to  have  been  levied  by  Plaintiff 
more  than  was  due,  denied,  aS} 


See  J^nf  IP  t9t9  C8ttrt» 


161,  a89 


(tvtimsMijmtnt 

A  Feoffment  extinguiihes   all  collateral 
.   Rights,  and  a  Riglit  to  a  Way, 


iSS 


iint^ 


P  £  ME  CoDUter  died  tiw  Day  afW  the 

Caption  and  after   Te/^e,  but  before 

Return  of  Covenant  j  if  Pre-Finc  paid, 

not  to  be  ftopt  at  Ktng*s  Silver,        114. 

One  Conuxor  dies  a  Year  after  the  Cap- 
tion, Fine  ftopt  at  Kind's  Silver,  order- 
ed to  pafs  oh  Rule  Nifi  ferved  on  lur- 
viving  Conusor,  a  x  5 

King*s  Silver  (hould  require  no  other  Af- 
fidavit, than  that  all  Parties  were  alive 
when  the  Pre-Fine  was  paid,  315 

A  Fine  acknowledged  in  South -Car^Hna 
can*t  pafs  without  Oath  before  one  of 
the  Judges  of  this  Courts  a  16 

A  Fine  fur  conceffit  and  a  Fine  fur  comu- 
xancif  &c»  can*t  pafs  in  one  Fine,  but 
the  Caption  being  for  both,  oue  may 
T)cftruckout,  116 

See  Cmcnimitnl,  .    aS,  i7>  *<5,  22, 21,  a3 

Fiae  by  Infant  Truftees  by  Order  of  the 
Court  of  Chancery,  how  paffed,      217 
Jiiiea  taken  «t  Hamburgb^  how  pafied, 

ai7 

See  Kmcntacnt,  ^  24 

Fine  taken  before  an  Attorney  and  a 
Tradefman,  the  Attorney  died  without 

■  making  Affidavit  of  the  due  Acknow- 
ledgment, the  Fine  ordered  to  pafs  on 
the  Affidavit  of  the  Tradefman,       a  1 7 

A  Caveat  comes  too  late  ^fter  the  Return 
of  the  Writ  of  Covenant  and  Entry  of 

:    Foft-fine  at  the  King*»  Sihrer  Office, 

ai8 


The  King's  Silver  is  the  Poft-finc  or  Fine 
for  Licence  to  accord.  Page  at  8 

Rule  to  (hew  Caufe  why  a  Fine  (hould  not 
be  vacated  on  Suggeftion,  that  one  of 
tlie  Cognizors  was  difordered  in  her 
Senfes,  difcharged,  on  her  bein^  produ« 
ced  and  examined  in  Court,  and  appear- 
ing  of  good  Capacity,  a  x  S 

Fine  taken  in  Iti^  albwed  to  pafs  though 
not  iigned  by  the  Cognizors,  one  of  me 
Commiffioners  attending,  and  making 
Oath  that  it  was  duly  acknowledged 
before  him  and  another,  j&r.  a  19 

Proceedings  to  pof e£fc  a  Fine  ftayed,  and 
former  Proceedings  vacated,  the  Wife 
of  one  of  the  Cognizors  dying  before 
th?  Return  of  the  Writ  of  Covenant,  on 
Motion  without  putting  the  Parties  to 
bring  a  Writ  of  Snror.  The  ConconI 
is  to  be  made  at  the  Return  of  the  Writ 
of  Covenants  if  the  Party  die  before 
that  Day,  there  can  be  no  Agreement, 
all  is  voidp  aaOf  %%t 

'pO  remove  a  Caufe  after  Interlocntorjr 
Judgment  too  late,  aikl  a  PraadmSa 

granted,  aai 

Kabtas  Corpus  after  Iffue  joined  too  late. 

Sheriff  may  proceed,  %%x 

Defendant  committed  on  Huheas  Corpus 

tho'  Day  of  Return  paff^  aat 

Habeas  Corpus  to  charge  a  Member  of  la(i 

Parliament  in    Exeiution,    Defendant 

remanded,  i<^q 

On  Habeas  CerpusVvi^oncc  tendered  above 

I X.  a  Mile  to  Sheriffs,  which  they  re« 

fufed.  Attachment  granted»  '  377 


See^lmenMnBQt, 

^Bail  on  Vaieajf  CttyuA 
l^rifoner^, 


'3.  II 

4ix 


Habeas  Corpus  ad  t^fUmsdum  for  two 
Prifoners  in  Execution  in  the  Tltst^  de<« 
nied,  for  wane  of  the  Confent  of  th^ 
Waj'dcn,  ^a,% 

So  Rule  for  their  being  examined  on  In- 
terrogatories, and  their  Depofitions  read 
in  Evidence  at  the.  Trial,  denied,  €or 
want  of  Defendant's  Confent,         ibid. 

Where  Defendant  is  to  be  charged  in  Exe- 
cution on  feveral  Judgmenu»  there 
muft  be  ^  1M§ai  Corpus  oa  every 
Judgment,  sa3 

LU  In 
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In  what  Caufe*  Court  lias  Jurifdi^^ion  to 
commit  Prifoners,  brought  up  by  Habtas 


Corpus t  to  the  Fleets 


Fage  223 


Whci  c  Prifoncr  removed  by  Habeas  Corpus^ 
in  what  Court  Plaiotiffmuft  declare, 

•384 
Commitment  (on  an  Habeas  Corpus  re- 
tilmable  before  Chief  Jufticc)  by  ano- 
ther Judee,  regular,  without  Amend- 
tofUic'' 


mentc 


\  Return, 


Time  to  plead  and  an  Imparlance  are  the 
fame  Thing,  Pssge  345 

Imparlance,  how  to  be  entered  and  conti« 
nued  on  the  Roll,  ihid^ 

Imparlance  not  to  be  given  in  real  Ac- 
tionSy  % 


3(nfant 


See  9tiT, 
f tnetf,  ftc 


81 

ai7 
4X« 


Debt  on  Bond  againft  Heir  on  3  &  4  IT. 
&  M*  c.  14.  on  Demui'rer,  Judgment 
for  him,  the  Tcilator's  Eltatc  being  de- 
vifed  for  Payment  of  Debo,  x  64 

l?nfctir»  SfeCoftjf,  148 

JWtonep  into  ^ourt,  289 

9ts9tiMt0.   See  demurrer. 

A  Berfon  occupying  only  one  Ploughland 
in  a  Pariih  not  compellable  to  fend  into 
the  Highway!  more  than  one  Wain  or 
Cart,  though  he  keeps  more,  1 56 

Blmparlarue- 

AFTER  a  General  Imparlance,  a  fyt- 

cial  one  muft  be  obtained  to  plead  in 

Abatement,  224 

A^ion  for  Words  charging  Plaintiff  with 
Murder,  Defendant  had  Imparlance  on 
Affidavit  of  Plaintiff's  being  under  Pro- 
fecution,  224 

.  See  ^ftmirrer,  x6i 

l^leatinji^,  354 

There  can  be  no  Imnarlance  after  peremp- 
tory Rule  to  plead,  215 

Imparlance  ^dered.  Defendant  being  a 
Lunatic,  225 

Though  Writ  returnable  the  firft  Retuin, 
Imparlance  granted.  Declaration  not 
having  been  delivered  with  Notice  to 
plead,  according  to  the  general  Rule, 

215,  226 

But  denied  where  a  Notice  had  been  ferv- 
ed,  though  not  jndorfed  on  the  Declara- 
tion, 226,  m27 

By  Virtue  of  a  Rule  for  Leave  to  file  a 
Bill  to  warrant  Proceedings,  Plaintiff 
may,  as  a  neceffary  Confequence,  enter 
an  Imparlance  on  the  Roll,  227 

But  where  npt  entered  in  Tiine^  Plaintiff 
paid  Cofts,  &c^  ibid. 


After  proceeding  to  Judgment  againft  In- 
fant  as  of  full  Age,  it  is  too  late  to  ap. 
ply  for  Rule  to  (hew  Caufe  why  Ap- 
pearance in  Perfon  (bould  not  be  ftruck 
out,  and  Defendant  appe^  by  Guardiani 
or  in  Default  Plaintiff  to  do  It  for  him, 

BInfoniter.   Vide  Coltis. 

Plamtiff*$  Attorney  ordered  to  give  Del 
fendant  an  Account  of  Plaintiffs  Abode 
after  Trial  and  Point  refervcd,  but  Se« 
curity  for  Cofts'  was  deniedi  126 

Three  Breaches  in  Covenant,  one  con- 
fefled,  two  controverted,  Fenire  tatn 
quam,  Vcrdia  for  Plaintiff,  but  omitted 
to  inquire  Damages  of  firft  Breach,  a 
Writ  of  Inquiry  was  granted,  228 

On  Inquiry  no  Intercft  to  be  allowed  on 
Balance  of  Account,  otherwife  on  Noter 
and  Bills  of  Exchange,  21S 

Judgment  on  Nul  tiel  Record  as  to  one 
Iffue,  Nou  Affumpfit,  alfo  pleads.  In- 
quiry not  to  be  executed  till  Trial,  229- 

Inquiry  executed  before  Judgment  jgiven 
on  Demurrer  was  aftually  ligntd,  irre- 
gular, »j^ 

Fifty  Pounds  not  exceflive  Damages  on 
an  Inquiry  in  an  Aaion  for  a  falfe  Re- 
turn of  a  Refceust  ^29 

If  Jury  find  no  Damages,  Inquifition  may 
be  quafhed,  otherwife  if  they  find  Da- 
mages  tho'  never  fo  fmall,  130 

If  no  Damages  found,  a  fecond  Inquiry 
may  not  iflue  without  Leave,  z^i 

Inquiry  not  to  be  fet  afide  for  being  re- 
turnable on  a  Return-Day,  inftead  of 
Day  certain,  ^39 


See  Sbnentoent. 


•«5 

'35 

'4 
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justice,  *c    304»  305*  309»  3«o»  «35> 

Motion  to  fet  afide  Writ  of  Inquiiy,  it 
having  been  executed  before  \  Deputy 
appointed  by  Under-Sheriff  131 

So  for  its  having  been  altered  before  the 
Retnm^  but  denied,  it  having  been 
refealedy  and  not  made  Ufe  of  before, 

231 

loouiry  fet  afide  on  Payment  of  Cofts,  fSc, 
tor  exceffive  Damages,  133 

Objections  to  the  Regularity  of  an  In- 
quiry, cured  by  Ddendant*^  making  a 
Defence,  133,  309,  4x3 

On  executing  Inquiry,  a  Note  and  In- 
doriement  muft  be  produced  and  prov- 
ed; Bot  pleading  is  not  a  fufficient  Ad- 
miflion  of  them,  933,  134 

On  executing  Inquiry  in  Dower,  how, 
and  to  what  Time  the  Jury  are  to  com- 
pute the  Third  Part  and  Cofts,        134 

Rule  abfolute  for  executing  Inquiry  be- 
fore a  Judge  of  Aiiize,  tho*  no  Affi- 
davit produced  to  fupport  the  Rule, 

*3S 
Verbal  DcpMtation  for  executing  Writ  of 
Inquhy  infufficient;  it  (hould  be  in 
Writing,  under  Hand  and  Seal,  41 3 
lo^uifition  fet  aiide,  and  Leave  for  Plain- 
tiff to  execute  a  new  Writ  of  Inquiry  5 
the  Sheriff,  on  Execution  of  the  Wnt, 
having  achnitted  improper  Evidence  for 
Defendant,  whereby  Damages  were 
leffened^  448 

3|nrpeftton  of  Coart^fiolU  ano 
SBoobiS. 

Rule  abfolute  for  Defendant,  a  Brewer, 
to  in(be£t  the  Companv^s  Books,  and 
take  Copies,  tho*  no  ^lember,        136 

Defendant  m  Copyholder  of  the  Manor, 
denied  Leave  to  infpeCl  and  uke  Copies 
of  the  Court-Rolls,  &^.  for  want  of 
Affidavit  that  Application  had  been 
made  to  the  Lord,  or  his  Steward,  who 
hadrefufed,  236 

Rule  for  a  Ficehold  Tenant  of  a  Manor 
to  have  Leave  to  infpeA  the  Court- 
Rolls,  37 

The  fiime  Rule  with  Reftri£lion  to  parti- 
cular Entries,         -  3S 

Leave  to  tnfpe^  Corporation  Books  de- 
nied to  one  who  was  no  Member  of  the 
Corporation^  3S 


inferrogatortef. 


SeeValeaifCoriralt 
CommVytei^, 


a>  350 


jffneB.   Vide  Variance. 

After  Iffue  joined,  tho'  improperly,  a 
Demurrer  can't  be  received,  84 

On  iful  tiel  Record  Plaintiff  may  continue 
the  Day  for  bringing  in  the  Record, 

H 

Iffue  to  be  left  in  the  Office,  if  Attorney 
not  to  be  found,  and  muft  be  paid  for 
at  Defendant's  Peril,  243 

On  a  Compirmt  ad  diemf  a  Record  of  one 
Bail  is  as  no  Bail,  247 

Iffue  tendered  to  a  Porter  at  Defendant's 
Attorney's  Chambers,  mnd  not  paid. 
Judgment  iigned  regular,  153 

On  Non jMvment  for  the  Iffue  in  Eje^ 
ment  Judgment  may  be  figned  againft 
Defendant,  but  not  againft  Cafual 
Ejeftor,  j^j 

On  a  NiU  tid  Record  there  is  a  complcat 
Iffue  joined;  See  the  Form  ot  the 
Entry,  33^ 

On  Nul  tiel  Record  \t  muft  be  brought  in 
the  Day  given,  343 

Agreement  to  deliver  Iffue  in  the  Country 
void,  45, 


See  fCtnrntmicnt, 
fubsmsnt, 
Jfloticf,  &c. 
Aonproif,  Uu 

Rule^, 
(Trial, 


263,  a7S 
306 
318 

3J7 

461,  464 

JttJgmenfB.   Vide  (tftmtimt. 

Plaintiff  may  lien  Judgment  for  Non* 
payment  tor  Copy  Indentures  of  which 
Oyer  was  prayed,  ajj 

So  where  reftraincd  by  Injunftion,  after 
Rule  given,  without  a  new  Rule,    238 

So  without  an  Appearance  entered,  if' 
Defendant's  Attorney  has  undertaken, 

a3S 

Plea  delivered  in  the  Country,  alid  Iffue 
there  tendered  but  not  paid  fof  Judg» 
ment  therefore  held  regular,  S39 

Declaration  left  in  Office  of  Hilary ^  after* 
wards  Appearance  entered  and  Notice 
of  Declaration  given  in  Bafter^  Judg- 
ment in  TriHitj^y  good,  24% 

A  Judgment  entered  by  forged  Warrant 
of  Attorney  fet  afide,  and  a  Vacatur 
cntet^,  239 

Regulv 


Thb  Table  of  PrmcipAl  Matters. 


Regular  Judgment  fet  afide  mi  Payment 

of  Cofts»  pleading  an  ifliiable  Plea  and 

takiQf  (hort  Notice^  Ptigi  14* 

&o  on  pwading  Plene  Admuiifirawit  a6o 
So  on  pleading  General  KTue,  &c,  143 
So  in  EjeAment,  tco 

But   Statute  of   Limitations   not  to  be 

plcadedt  but  General  Ifiie»  %sif  »56 
After  Judgement  too  late  to  compiun  of 

Irregulanty  in  Appearanoey  a4a 

Afler  Order  for  Time  to  i^cad  Jndgment 

regular  without  a  new  Rule,  143 

Judgment  fet  afide  after  Inquiry  executed, 
.   one  of  the  Peftadants  having  no  No* 

tice  of  Writ  or  Dedaratieny  14^ 

Judgment  becaufe  Defendant  had  pleaded 

Coverture  improperlyt  fet  afide«  S46 
Proceeding!  in  i>ebe  on  Jtti%makt»  ncnd> 

ingEiTor^  ftaid  on  giving  a  new  Jttd^- 


B.  R*   Proceedings 


Ifaiid 
Metion 


Dient.      In 
without* 

Judgment  figned  on  OSokir  at 
on  No^tmifir  7 .  too  late>  147 

A  Rule  to  plead  given  before  Notice  cf 
DecUntiony  and  Judgment  thaneon^ 
baa,  .      M^ 

One  Judgment  againft  Executrix  after 
Verdia  and  Death  of  Delnidant,  ft- 
cond  Judgment  was  aa  AlUon  on  Mi 
Judgment  whfre  Plaintiff  recovered 
de  Boms  ^efiatms  \  third  was  on  a  i)«- 
n/afiavit  dt  B9msproprus\  and  fourth 
was  on  third  Judgment  to  hold  De» 
fendant  to  Bail,  allregular*  S48 

Where  Plaintiffs  enter  the  Anpearance, 
Judgment  mav  be  fig^d  williout  call- 

•  ing  on  Defendant's  Attorney  for  a  Plea» 

»49 
Judgment  ihould  be  figned  before  Writ  of 

Error  fpentf  a49 

Judgment  becauft  Defendant  had  pleaded 

in  Abatement  without  taking  out  De- 

*  claration  irregular,  a<o 
Firft  Judgment  being  figned  by  Miftake 

may  be  waived  and  fhnick  out,  and 
new  Rule  and  Judgment  figned  without 
Leave,  %$t 

If  Hon-fros  be  ^gne6  irregularly.  Plaintiff 
may  proceed  to  Judgment,  15* 

Judgipent  limd  utmcfro  tuttCf  Defendant 
dying  penamg  the  Argument,         a55 

Motion  to  fet  afide  Judgment  mult  be  two 
Days  before  Inquiry  executed,  155 

If  Agent  gives  Time,  Country  Attomcy 
can*t  fign  Judgment  till  that  Time  is 

-    out,  %s6 

Judgment  on  Warrant  of  Attorney  en- 
toed  on    Affidavit    of    Defendant's 


being  living  at  Jammca  four  Montlit 
before^  Ftige%^ 

Declaration  left  in  the  Oflice  (before  Ap- 
pearance) not  marked  de  bnu  ege^ 
judgment  bad,  a  57 

InDe^t  for  fufferine  Recovery  of  Lands 
of  Ancient  Demefne,  on  Defendant*s 
confeffing  Aftion,  and  the  JCtng's  re- 
mitting DanBrages,  Judgment  granted, 

Satisfaftion  entered  nunc  fro  tunc^  Plain- 
tiff being  dead  and  Heir  Adminiftrator 
beinza  Lunatick,  15! 

Final  Judgments  to  be  entered  up  imme* 
diately ;  Plaintiff**  Reprefentative  muft 
enter  final  Judgment  within  two  Terms 
after  Plaintiff's  Death,  159 

Jndmrat  fet  afide  in  Trmip  Term,  in 
Mkiuuhuu  new  Notice  of''^Declaration 
and  lecond  Judgment,  this  nlfb  fet 
afide,  the  Writ  being  returnable  in 
^<r,  291,  304 


See  Cme  ttbmcttt* 

^fecm^nt, 

9nf«nt, 

JRenef  ittceComt, 


tS 

184,  186 

*85 


Judgment-Roll  whers  received  and  filed 
nmftc  fro  ttmc,  i5i ,  16a 

Motion  to  fet  afide  the  Doquet  of  a  Judg- 
ment as  void,  by  4  ^  5  IT.  tf  iUr.  de- 
nied, there  appMring  no  Praud^  but 
that  the  Roll  was  accidentally  miflaid, 

a6i 

Judgment  figned  for  vtimt  of  paying  for 
I  Hue-Book,  fet  afide  without  Cofts; 
Plaintiff  having  demanded  more  than 
was  due,  ^63,- a7f 

Where  Defendant,  under  Order  to  pkad 
an  iffuable  Plea,  pleaded  in  Abatement, 

.  held  Plaintiff  was  «iegu]ar  in  figning 
Judgment,  and  not  obligied  to  apply  to 
die  Court  to  fet  afide  the  Pica,         %6i 

Judgment  fet  afide,  withowt  Cofta,  De- 
fendanty  on  craving  Oyer,  not  iHving 
bad  a  perfea  Copy  of  the  Bond^  ¥c, 
given  him,  a6t 

On  Iffue  of  Nul  tkl  BHtrd%  how  the 
Rule  for  Judgment  to  be  drawn  up,  164 

Judgment  fet  afide  on  TemM,-  -tho* 
Time  to  plead  was  out  ^  Judge*e  Sum- 
mons for  further  Time  having  been 
ferved  before  Judgment  could  re^Iarly 
be  figned,  ^65 

Plaintiff  died  the  lil  Dccmter,  Judgment 
4  H^ 


Tke   Table   of  PriiKiptl   Matters. 


^gutd  the  •tby  hcid  good  by  Relation, 

the  Roll  haviDff  been  filed  before  the 

•Rflbigii-Daj  of  Hilary,        Page  %U^ 

ft<7,  s68,  %7o 

Where  a  Judge's  Order  for  two  Days 
Time  to  pkid.  Judgment  cmnot  be 
figned  tiU  tbe  third  Uvf  in  cbe  After- 
noon, 166 

Jodgment  Ofdcred  to  be  entcnd  fer  Pltin- 
tilr,  aotwithftanding  «lie  Verdi6^  aemnft 
him,  iSh€  Flea   having   eonfdfed   the 

*  TreAjftft,  «66 
Ko«r  (udi  Vcrdii^  and  Judgroettt  to  be 

entered,  Hnd. 

Judgment  fimd  for  want  of  Affidavit 

on  a  Pteol  Dcnmrrer,   put  in  by  an 

Infisnt,  let  afide,  it  not  being  requi- 

Judgment  refufed  to  be  (ct  afide,  becaule 

*  Deelaratioa  was  ddivered,  and  Pleas 

demanded,  in  the  Country,  167 

Motion  to  let  afidt  Judgment,  Proceed- 
ings  having  been  upon  Statute  for  pre- 
venting vexatious  Armfts,  y^icfa  was 
expired,  172 

After  Judgment  figned,  it  is  too  late  to 

*  complain  of  Irregularity  of  Ptocefs, 

169 

Where  Defendants  plead  feveral  Pleas, 

and  there  is  Judgment  for  Plaintiff  on 

'    one,  the  other  Pleas  nuft  be  tried  be- 

*  fore  Plaintiff  can  recover,  169 
J\idgnicnt  againftCafual  Eje6lor  iigned, 

for  want  of  a  Pka  in  Form  kt  afide, 
without  Coils,  170 

Judgment  on  Warrant  of  Attorney  figned 
the  Day  after  Defendantli  Death,  re- 
fufed to  be  fet  afide,  270 

Defendant,  under  Judge's  Order  to  plead 
iifuably,  rejoin  gratis,  &c.  inftead  of 
rejoining,  demurred  i  Plaintiff  figned 
Judgment,  and  held  regular,   171, 168 

A  regular  Judgment  fet  afide,  on  Pay- 
ment of  Cofts,  and  pleading  an  iffuable 

*  Plea,  without  confining  Defendants  to 
the  General  Iffue,  a;!,  303 

Judgment  fet  afide  $  Pbuntiff,  after  Su' 
'  {^/^^  of  £«i^«»r  having  delivetrda 
pedar^ion,  without  Notice  to  plead 
indorfed,  and  fifj^ing  Judgment  in  four 
Osy^t  when  Doendant  was  intitled  to 
eight,  *7« 

Judcmoit  iignad  for  want  of  new  Pleas 
after  Amendment  of  DecUration»  fet 
afide.  Defendant  may,  or  may  ^^^> 
pkad  de  mow,  as  he  thinks  proper, 

a7t 


tion  being  intitlad  of  BKchatlnuu  in- 
ftead of  Hilary  Term,  Piwe  274. 
Judgment  for  Plaintiff  on  Nul  tiU  K9c$rdp 
though  obje£led  that  the  Record  pro* 
ducfd  was  for  Damages  and  Cofts, 
and  the  DedaratioB  for  Damages  only, 

474 

A  tegular  Judgment  &t  afide,  on  Pay- 
ment of  Cofts  and  pleading  the  General 
Iffue,  »75 

Judgment  let  afide  for  waat  of  a  Demand 
of  a  Plea  in  Writing,  die  Demand  of 
a  Plea  indorfed  on  Declaration  delivered 
not  fufticicnt,  276 

Motion  in  Arreft  cf  Judgment  for  Uncer- 
tainty, Declaration  in  Trel'pais  bei^g 
for  taking,  &c,  divers  Quantities  of 
C^f;ia  Ware,  6fr.  but  denied,         zji 

Judgment,  and  all  fubfef^uent  Proceedings 
againft  Bail,  fet  afide,  it  not  having  been 
figned  till  about  two  Months  after  the 
Death  of  the  Original  Plaintiff,       177 

Where  a  Judgment  is  erroneous  in  Fa£fc, 
if  it  may  alio  be  deemed  irregular,  and 
the  Application  to  fet  it  afide  be  recent. 
Ball  ought  aat,to  be  put  to  AtuGta  ^ug» 
nla,  »77 

On  Motion  to  fet  afide  a  Judgment  by 
Warrant  of  Attorney,  fuggefted  to  be 
Ml  an  ufurious  Contra^,  an  Iffue  di* 
re6led  to  try  the  Fa^,  277 

The  Entry  of  AiTeft  of  Judgment  muft 
be  made  before  Plaintiff  can  brine  a 
Writ  of  Error,  or  maintain  a  new  Ao« 
tion,  35X 

Regulai'  Judgment  and  Inquiry  fet  afide, 
and  Plea  amended,  on  Payment  of 
Cofts,  and  bringing  the  Damage 
found  into  Court,  1 5 

Judffment  fie;ncd  for  Want  of  a  Plea,  fist- 
afide,  De^dant  having  pleaded  (tho* 
after  tlie  Rule  for  pleading  was  out) 
and  entered  Appearance  on  the  laft  Day 
for  appearing,  39 


larata- 


See  fCtntntmcnt, 


Binrifbtftfom 

Debt  for  »o/.  a  Year'.  Rent,  Danwget 
laid  xoo..  »   Stay  of  Pwc«din^ 


CoQit  will  not 
Demaiuii 


of  Plaintiff  *a 
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JOCP.  Page  21,  a6,  320,  325 

See  CrUl,  453»  4S4»  455*  457 

Where  a  Special  Jury  may  be  moved  for 
by  Defendant,  after  Cauft  made  a 
Remand f  449  f  4^< 

Special  Jury,  wbere  to  be  ftruck  and  re- 
turned by  Elixorst  465 

ElizorSf  how  to  be  chofeny  46  5 

Motion  for  Special  Jury  too  late  after 
Vtmrefaaoi  aad  Return  (Ued,        488 

9oneB  pais  into  Court. 

TiiCAY  be  at  any  Time  before  Plea, 
^^  179 

Not  to  be  paid  back  to  Executors  on  De- 
fendant*8  Death,  279 

If  Principal,  Intereft  and  Cofts  may  be 
paid  in  when  Plaintiff  is  an  Executor, 

a79 

Money  paid  in  on  Debt  for  Rent,  and 
Nil  debet  pleaded,  fo  in  Covenant  for 
Non-pavment  of  Rent,  aSo 

Rule  difchar^.  Plaintiff  being  Admi- 
niftrator,  and  not  fo  drawn  up,        »8o 

Iflue  joined.  Plaintiff  may  have  Leave  to 
take  Money  out  on  Payment  of  fubfe- 
quent  Cofts,  280,  %%x 

Plaintiff  recovers  a  lefs  Sum  than  paid 
into  Couit,  Defendant  fhall  have  that 
Money  towards  his  Cofts,  280 

Tho'  Pbintiff  die  before  Trial,  Defendant 
can*t  have  his  Money  back,  281 

In  Tronjer^  Rule  to  accept  of  Goods  and 
Cofts,  281 

Mon^  muft  be  paid  before  Delivery  of 
'  Plea,  281 

Can^t  be  brought  in  after  regular  Judg- 
ment, 281 

After  Money  paid  in  and  Iffue  Joined,  it 
can*t  be  increafed,  281 


.See  •emumtt 
INea^Ing^, 


262 


The  Form  of  the  Common  Rule  altered, 
and  made  obligatory  upon  Defendants 
to  pay  Coifs,  283 

Common  Rule  obtained  from  Secondary 
for  Payment  of  Money  on  a  Bill  pe- 
nal, with  a  Count  added  on  Mutuatus, 
wrong,  but  reful'ed  to  be  fet  afide  after 
Verdi£l  in  Defendant's  Favour,       283 

Rule  to  ihew  Caufe,  why,  on  Defendant's 
bringing  into  Court  Curtains,  flfr. 
Pioceedings  Ihould  not  ftay,  difcharg- 


ed,  they  having  been  altered,  &c, 

PagitU 

Money  brought  into  Court  in  Covenant 
where  the  Breach  was  aflignedin  a  Sam 
certain,  2S4 

Money  brought  in  by  Defendant,  ordered 
to  be  paid  Plaintiff,  tho'  Judgment  ar- 
refted,  284 

Where  Plaintiff,  after  Refufal,  appli«^ 
for  Leave  to  take  Money,  he  muft  pay 
fubfequent  Cofts  to  Defendant, 

»84,  »87.  S5T 

Leave  to  bring  Money,  &c,  refufed  it 
A6lion  on  a  Bond,  conditioned  for 
Bailiff's  Good  Behaviour,  and  for  hi^ 
paying  Money  for  the  Sheriff's  Ufe', 

»85 

So  in  Aflion  for  the  Penalty  of  a  Char. 
ter-Party,  aJj 

Leave  never  given  to  bring  Money  into 
Court  after  a  regular  Judgment  fet 
afide  on  the  ufual  Terms,  285 

Leave  to  pay  Money,  &c*  with  refpefh 
to  two  Counts,  and  as  to  seft  to  jplead 
the  General  Iffue,  the  Statute  ot  Li* 
mitations,  and  a  Set-off,  286 

But  denied  to  pay  Money  and  plead  as  to 
fome  Counts,  and  demur  to  the  reft. 

Leave  to  add  more  Money,  denied,  De- 
fendant  having  pleaded  and  brought  no 
Money  in,  2S6 

Leave  to  pay  Money  in  Debt  for  Penalty 
of  a  Bond,  conditioned  for  Peifoimance 
of  Covenants  in  a  Leafe  denied,        286 

Leave  to  bring  Money,  and  plead  PleiU 
aJmim/ravitf  as  well  as  General  Iffiie 
to  the  Whole,  287 

A  Rule  by  Confent  where  Plaintiff  was 
Executrix,  287 

Leave  never  given  to  bring  Money  into 
Court  after  Plea  pleaded,  without 
Plaintiff's  Confent,  349 

Leave  to  plead  Bankruptcy  to  the  firft 
Count,  pay  Money,  &c.  on  the  Com- 
mon Rule^  and  plud  the  General  Iffue, 
to  the  other  Coun  ts ,  3  50 

Leave  to  withdraw  Plea,  pay  50/.  into 
Court,  and  plead  the  General  Iffue, 
granted  upon  Terms,  36a 

See  €9iti,  145 

Rule  to  withdraw  Plea  of  €kneral  Iffud» 
and  pay  Money  into  Court,  pleading 
the  fame  Plea  again,  &c,  289 

Rule  by  Confent  for  Payment  of  Moiiey 

brought  into  Court,  to.  Executrix  sf 

Plaintiff,  together  with  fuch  Cofts,  a» 

Plaintiff 


I 
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*  Wauntiff  would  haVe.  been  intitled  to  if 
he  had  accepted  it,  Page  1 6 1 

Money  paid  into  Court  in  A£iion  on  a 
Bond  to  fecure  an  Annuity,  aSS 

Rtrle  for  paying  Money  denied  in  Cove- 
nant, it  appearing  Defendant  was  to 
render  to  PlaintifiP  the  beft  Jive  Beaft  for 
a  Heriot,  or  40  j.  at  Plaintiff**  Elec- 
tion, 3S9 

Rule  to  bring  in  Principal,  Intereft  and 
Cofts  in  Aftion  on  Bond,  tliough 
Plaintiff  was  an  Exccutorj  289 

9otion0,  2tnle0,  &c.    Vide 
aLnal0  ano  i^ottce. 

Motion  to  (by  Proceedings  for  Irregu- 
larity in  Notice  of  Procefs  muft  be  be- 
fore Judgment,       _  296 

Of  Notice  of  Declaration  two  Days  before 
Inauiry  to  be  executed,  255 

So  oi  cKarging  Prifonei*  with  a  Declara- 
tion, 372 

Tha  Copies  of  Procefs  ferved  muft  be 
annexed  to  Affidavit  to  ffay  Proceed- 
ings, fiTc.  298 

Oriemal  Rule  muft  be  fiiewn  at  tbe  Time 
of  Service,  403 

Rule  Htfi  for  Attorney  to  pay  Money, 
requires  not  perfonal  Service,  404 

Motions  to  put  off  Trials  muft  be  two 
Days  before  Trial,  437,438 

Motion  in  Arrcft  of  Judgment  muft  be 
OB  the  Appearance  Day  of  the  Return 
of  Habeas  Corpus^  445 

To  change  the  f^enue  can't  be  on  laft  Day 
of  Term,  tho'  Affidavit  of  Notice,  and 
tho*  an  Affidavit  could  not  be  procured 
fooner,  480,  486 

Motion  for  a  new  Trial  muft  be  within 
the  £rft  four  Days  of  Term,  446 

9atual  9cbf0. 

Debts  of  inf^or  Nature  cannot  be  fet 
off  againft  fuperior  Demands  $  now  al- 
tered by  ^/^.  %Gm.  290 
Debt  for  Rent  equal  to  a  Bond,  290 
Jn  Covenant  for  Non-payment  of  Rent, 
on  Non  eftfaSumy  Sums  due  on  Cove-t 
nant  in  the  fame  Deed  for  Breaches  fef. 
off|  291 


Vide 


N 


OT  to  be  fet  afide  tho'  Pbintiff  de- 
Dcnded  that  Defendant  had  mack  a 


Miftake,  the  Iffue  being  on  Defendant, 

DecUration  demanded  in  the  Country  by 
Confent,  yet  irregular,  311 

Plaintiff  nonfuited  by  Judge^s  Miftake, 
yet  no  Relief,  3 1 1 

If  Plaintiff  dies  after  Nonfuit,  and  before 
the  Day  in  Bank,  it  is  not  helped  by 
the  Statute,  but  is  Error,  %j% 

Rule  to  declare  muft  be  in  that  Office 
where    Plaintiff^s  Attorney  pradmes. 


See  tfoW, 

3i» 
>3«»  3»4»  3»^ 

^ifcoittiiniaiicff 

316 

^rffcttncnty 

s8a 

4Error, 

'5| 
45' 

iCrial, 

Nonfuit  fet  afide  on  Payment  of  Cofts,  31s 
Contra^  316 

Judgment  as  in  Cafe  of  a  Nonfuit,  lu>w 
to  be  moved  for,  313,  316 

What  Caufe  held  fufficient  to  prevent 
Nonfuit,        313,  314,  315,  317,  464 

Where  the  Court  admits  the  Caufe  ihewn 
fufficient,  they  will  appoint  a  future 
Day  for  the  Trial,  31} 

Rule  to  (hew  Caufe  why  Judgment  as  in 
Cafe  of  a  Nonfuit,  on  what  Terms  dif« 
charged,  313,  315,  3x6 

Application  for  Judgment  as  in  Caft  of  a 
Nonfuit,  when  to  be  made,  314 

Nonpros  figned.  Plaintiff  in  Replevin, 
though  under  Order  to  plead  iuuably, 
having  demurred,  held  regular,        314 

Regular  Nonpros,  on  what  Terms  iec 
afide,  314 

A£^lons  ^f  tarn,  ^c.  within  the  Statute 
for  Judgment  as  in  Cafe  of  a  Nonluif, 

So  Replevins*  317 

Nonpros  for  want  of  entering  Ifiue  figned 
a  bay  too  foon,  fet  afide,  3x8 

Rule  to  ihew  Caufe  v^hy  Judgment  as  in 
Cafe  of  a  Nonfuit  difcharged,  PlaintjS' 
having  entered  his  Caufe,  and  being 
ready  to  proceed,  but  the  View  which 
was  dire£led  was  returned  by  four 
Jurors  only,  &c,  498 

In  fpecial  Aftion  on  the  Cafe  a^nft  an 
Attorney,  for  fuffering  an  mfolvent 
Debtor  to  be  difcharged.  without  Oppo- 
fition,  where  Plaintiffs  did  not  proceed 
to  Trial  the  preceding  Term.  Rule 
abfolute  for  Judgment,  as  in  Cafe  of 
Nonfuit  under  peculiar  Cireumftancet 
without  giving  Plaintiffs  another  Op« 
portuni^y  ;o  try  the  Cauie,  3x9 

J^ottrr^ 


The   TABtii   6f  Princtpal  Mattcrf. 


jftottft.     Vide  ffiotimt  auD 


Notice  of  JtiftificaHon  muft  be  two  Da^s 

before  Day  of  JuftificatioAy       Pm  t% 

And  Sunday  muA  not  be  one  of  the  Days, 


303 
On  Motion  for  Arreft  of  Judgnents  the 
laft  Day  of  Term,  Notice  neceflaryy 

On  a  Nul  tiel  Record  Plaintiff  may  give 
Notice  of  Inquiry,  if,  &fr.  149 

Where  no  Proceedings  for  twelve  Months, 
a  Term's  Notice  or  Inquiry  muft  be 
given.     ( Vide  the  new  Rule, )         191, 

*94*  SO* 

Notice  of  Trial  or  Inquiry  (ball  not  be 
continued  more  than  once,  that's  ihort 
Notice,  a9s 

Notice  of  Inquiry  bad,  if  no  Hour  men- 
tioned, though  Defendant  faid  he  would 
make  no  Defence,  193 

Notice  of  Inquiry  at  Ten,  or  is  foon  aa 
Sheriff,  &r.  bad,  295 

Notice  of  Inquiry  between  Ten  and  Two 
bad^  it  muft  not  be  above  two  Hours, 
»95,  196 

Continuance  of  Notice  of  Inquiry  fhould 
be  fervAi  two  Days  before,  297 

Notice  of  Inouiry  fhould  exprefs  the  Sign 
or  Name  or  tfcie  Houie,  &e.  197 

Notice  of  Inquiry  at  the  Tbrei  Tons  in 
Brook'flrect^  without  adding  Hoihm, 
bad :  So  for  want  of  adding  the  Coun- 
ty,  a99»  3oo 

So  the  Town,  301 

And  it  muft  be  given  to  Attorney,  and 

not  Defendant,  after  Appearance  bas 

.  been  entered,  300 

On  Older  for  fhort  Notice  of  Inquiry,  or 
Trial,  two  Days  is  the  leaft,        ^    301 

Notice  of  Inquirv  at  Eleven  good^  if  exe- 
cuted  before  Twelve,  30a 

The  Nature  of  the  A£lion  muft  be  ex- 
prefled  in  Notice  of  Declaration ;  No- 
tice of  Declaration  to  one  Defendant^ 
when  there  are  two,  in:egular»        246, 
*9if  393,  t99 

lilotice  of  Declaration  without  Date,  bad, 

a95»  4^9 

Declaration  filed  di  bem  effe^  no  Notice 

requifiu  to  Defendant's  Attorney,  on 

a  bailable  A£Uon,  30a 

(lotice  to  ples^  in  four  Da^^s,  inftead  of 

eighty    bad,    though    Plaintiff    ftayed 

eight,  30a 

Notice  to  plead  within  the  firft  four  Days 


of  Mkksukuu  Turn,  and  Urn  Diyt 
inclufive,  Pm  393 

Notice  of  Drclarition  kft  onder  Door  of 
empty  Hou£(,  Defendant  being  (kpftd 
there  with  Writ,  heU  mular,         403 

But  put  under  a  Latch  witnoat  knoekii^» 
^r.  irrcgoiar,  412 

Declaration  in  Office  in  Time,  Notice  not 
delivered  till  after  two  Terms  firom  Re- 
turn of  Writ,  inmrulart  %^t 

Notice  of  Copy  of  rrocda  good  on  Ap- 
pearance Day,  but  afterwards  held  it 
muft  be  on  EfToin-Day,  a^a,  293 

If  Return-Day  on  a  SmuUt^,  Notice  to 
appear  muft  be  that  Day,  293 

Proceedings  fUid  on  Variance  of  Name  in 

Notice  ^Procefst  29! 

Notice  to  appear  muft  be  given  with  all 

Procefs  ferved,    and    not  helped  by 

Plaintiff  *s  entering  Appearance*     241, 

404 
Notice  of  Procefs  directed  to  Plaintiff,  in- 

fbad  of  Defendant,  fMiky,  ^09 

So  for  want  of  the  Word,  mxI,  jfter  My 

of  Appearance,  4.1  x 

Proctedinga  ftayed  on  Defe£l  in  Plain. 

tiff's  ^davit  of  Service  of  Piocefi* 

41a 
li&ie  of  Micbioilmai,  Notice  by  Provifo 

may  be  given  cf  Hilary,  %mt 

Eight  Days  Notice  of  Trial  bad,  De. 

fendant  living  in  Ireland,  297 

Firft  Notice  of  Trial  good.  Second  bad. 

Continuance  good,  yet  irtegular,  297 
Notice  of  TriJ   cannot,  but  Counter. 

manda  may,  be  given  in  the  Ccuatry , 

Two  Days  Notice  of  Countermand  fufi- 
cient,  29! 

Altered  14  Geo,  %.  ht  Cnmtfy  Canfit,  ice. 

Defendant  muft  give  fourteen  Days  where 
Plaintiff  ought,  299 

After  Notice  ts  cenntennandcd  it  cannot 
be  continued  at  fame  time^  %o* 


SeefCmenbmtnt* 
Xttarb, 

l^ccTaratfen, 
imparlance, 
SnOgmtntt 


3o« 

57 

aav 
225,  %%t 

27* 


Same  Notice  neceffvy  of  executing  Sei^e 
fori  Inquiry  as  of'^an  Inquiry  S[  Da*. 
mages,  *  304 

Where  Commiflion-Day  of  Afllties  was 
Monday,  and  Counterraaad  on  die  l".^ 
turday  befoie»  held  xtgalar,  305 

Vcrdift 


\ 


The  Tabxi  tf  Prioci|ml  Mactcn. 


^rdift  fet  afide  for  waslof  fourtem  Dctys 
Notice  of  Trial,  Defendant  refidiag 
above  forty  Miles firmn  London,  Fn^  305 

Notice  of  executing  Inquiry  given  in  the 
Coantnr,  good,  305 

Notice  of  lYial  given  in  the  Country, 
•    good.  Sof 

Bvt  where  given  on  the  Iflue-Book,  fliiuit 
be  to  the  Agent  in  Town,  ihU, 

All  Notices  where  the  ¥9xty  hath  a  known 
Attorney,  rouft  be  given  to  the  Attor- 
ney, or  his  Agent,  aad  not  to  the 
Party  himfelf,  .  306 

Proceedings  ftaid,  Notice  on  Procefs  being 
to  appear  on  aytb  of  OBohir  next,  inAead 
of  tJiis  inftant  Odohtr,  306,  308, 

310 

Where  Defendant  beyond  Sea,  and  his 
Attorney  dead,  what  fufficicnt  Notice, 

307 

Where  theie  have  been  no  Pnxeedii^  for 
a  Year,  a  Term*s  Notice  nnift  be  given, 

307 

This  does  not  extend  to  Motions  to  end 
Proceedings,  )o8 

Where  the  Attorney  cannot  be  found. 
Notice  may  be  ierved  on  the  Party  him- 
fclf,  307 

Where  neither  Attorney  nor  Party  can  be 
found,  the  Court  muft  be  applied  to, 

307 

Notice  of  Declaration  (erved  on  a  Snn» 
day,  bad,  and  an  Imparlance  granted, 

309 

Notice  of  executing  Inquiry  muft  be  cer- 
tain as  to  the  Place,  30.9 

Proceedings  ftaid.  Notice  having  been 
deKveiTsd  after  nine  o'Clock,  310 

Notice  of  Declaration  kft  d^  bono  offe^ 
without  indoriing  the  Declaration,  not 
fufficient,  310 

Notice  of  executing  Inquiry  miftaking 
Plaintiff*s  Name,  bad,  and  Inquiry, 
&€,  fet  afide,  310 

Notice  of  executing  Inquiry  before  Judge 
of  Affize,  fliould  be  general,  and  not 
for  a  particular  Day,  135 

Inquiry  fet  afide  for  want  of  fourteen 
Days  Notice,  though  Defendant  an 
Attorney,  he  living  forty  Miles  from 
Londms  a64 

Notice  of  Declaration  left  under  Door 
of  Defendant's  Houfe,    whcve   good, 

Jud^nient  kt  afide  for  a  Dcfe^  in  the 
Notice  of  Declaration  as  to  the  Nature 
of  the  AAion,  498 

Inqnifition  iet  afide  with  Coftiy  for  want 


oTNoikaef  tkeBxecnttoiiofWrkof 
Inqnivy  mi  Pefenitol*i  Jhtomey  or 
A£mU  N.  B.  It  was  ferved  on  De« 
mdant  hinslUf,  Pnfff  3tt 


0xX  tvA  Kcnrt. 


See  3flkflab 

«4»  %IS»  S4J 

«^4»  «74 


jaDrt0fnal. 


See  ycoceff. 


416,  4x7 


jDoflatDrs* 


A  KRSST  on  Capias  uiUq^af  bad  on 
•*^  a  Sundq^f  319 

Outlawing  a  Man  bejrond  Sea  is  Erroiv 

and  not  an  bTegularity^  3 1 9 

Suptrfedeas  to  the  Exigent  fhould  be  de* 

livered  to  the  Sheriff  before  ]Ucu^^ 

319 
If  Outlawry  flu>uld  be  fued  ou^  for  left  than 

10  /•  320 

Though  Defendant  appears  publlelvy  yet 

keeping  out  of  the  Way  of  Anett  may 

be  OHtEiwedf  320 

See  9tfl,  86 

aulgmtnt,  a7i 

Proceedings  on  the  Exig^t  p^  Ca*  f£ 
ftaid.  Defendant  after  the  Tefit  and  be- 
fore the  Return  becoming  a  Prifoner  in 
the  fUet,  321 

So  in  like  Cafe  Outlawry  rev«ried,  with- 
out Payment  of  Cofts  to  Plaintiff',  on 
Defendant's  eniaring  a  common  Ap» 

^Pfa^T^ce^  jai 

Deffndant  waived,  fpedally  on  mefhe  Ko« 
cefs,  as  a  fing)e  Woman,  afW  the 
Etagtm  and  before  the  Onttewry, 
married.    Court  xcfufed  to   inteqwi^ 

3*1 

la  cafe  of  a  tocsd  Abfcooding,  noBn- 
deavourf  to  aneft  are  neceflary,        39^ 

Capias,  Alias  and  Flnriis  may  be  fued 
out  together,  312 

On  Procefs  to  Outlawxy  no  Affidavit  for 
Bail  is  reqniivd,  ^%% 

Date  to  fuch  Procd^  ncf  ufual,  ssa 

Return  of  the  Proclamations,  where  taU 
ficient,  ^%% 

After  Return  of  fhe  Exigent,  but  whUft 
in  the  Hands  of  the  Sheri^  a  Super* 
fedeas  allovrcd  on  Payment  of  Cofts, 

3*3 

Motion 


The  T  AB «.  E  of  Principal  Matters. 


Motion  to  fet  «fide  Outlawry  after  Jtidff- 
ment,  for  want  pf  a  Prodamationp  £. 
nied,  Pt^g  3»3 

Proceeduigt  refufed  to  he  tbtd«  where 
Plaintiff  died  after  the  Day  of  Out- 
lawry^  but  before  the  Return^  %%% 

Motion  for  Outlawry  to  be  reverfed  it 
Plaintiff's  Expence  |  Defendant's  when 
Exigittt  iffued,  and  flill  -being  beyond 
Sea,  j»4 

Difcretionary  in  Court  to  relieve  by  Mo- 
tion,  or  put  Parties  to  a  Writ  or  Error, 

3*4 

Outlawries  in  Trefpafs  S^arg  claufum 
fiigitt  Defendants  have  a  Right  to 
xeverfc  at  their  own  Expence,  on  en- 
tering conrimon  Appearances  and  Pay- 
ment  of  Cofts,  3l^. 

What  Cofts  to  be  paid,  ibid. 

Catias  utUtgat  iflued  after  PIaifttiff*s 
beath  without  Revival  by  Sci.fat.  fet 
afide,  315 

Outlawry  commenced  and  profecuted  du- 
ring Defendant's  Refidence  in  Inland^ 
itrerfed  without  Bail  or  Appearance, 

3*5 
Court  have  a  difcretionary  Power  to  re- 
verie Outlawries  on  Motion  in  a  fum- 
mary  Way  for  a  vifible  Defeft,  but  wiil 
not  exercife  it  but  in  a  favourable  Cafe 
for  Defendant ;  if  otherwifo,  will  put 
the  Party  to  bring  his  Writ  of  Error, 

Before  a  Defendant  is  returned  outlawed, 
be  may  fuperfede  the  Exigent,  though 
founded  on  a  fpecial  Original,  but  can- 
not after  without  Bail,  who  are  bound 
to  pay  the  Money  without  Power  to 
render  the  Principsu,  3^6 

Proceedings  on  the  Outlawry  f^yed  on 
Payment  of  Debt  and  Cofts,  UtuL 

2)ser.   Vide  sinnsm^nfjEL 

Defendant  has  the  fame  Time  to  plead 
after  Ojftr  delivered  as .  he  had  at  the 
Time  it  was  demanded,  »3g,  sr^ 

Ojtr  demanded  after  Rule  to  plead  out  too 
late,  no  Stay  of  Judgment  though  Affi- 
davit  was  not  for  Delay,         ^41,  3%^ 

If  Defendant  pleads  ynxh  a  Profert  and 
Oyer  demanded,  Plaintiff  may  fign 
Judgment,  except  given  in  a  reafon- 
able  Time,  to  wit,  two  Days,  24.5 

Ojer  of  Original  denied,  340 

See  Sui^gmf  nti  5 


Oyer  muft  be  demanded  before  Time  for 
pleading  expires,  Pag€  a6S,  326 

Whef«  Oyer  demanded,  Defendafit  en- 
titled to  a  Copy  of  the  Whole,         3*7 

Where  Defendant  craves  Oyer,  and  has 
it,  but  makes  it  no  Part  of  his  Plea» 
Plaintiff  may  make  op  the  Iflbe  with 
Oy«r»  jay 

HEfrndant  net  admitted  to  defend  m 
*^  firma  Pauperu^  ^^% 

Defendant  may  withdraw  Special  Pica 
amd  plead  the  General  Iffue  of  the  fame 
Tenn  before  Replication,  without  Cofls, 
and  though  Plaintiff  afterwards  geu  a 
Verdia,  yet  he  can't  have  thofe  Cofls, 

Plea  of  Judment,  fifr.  withdrawn,  and 
Plern  admsmjhawt  admitted,  330 

Plea  of  Tender  not  to  be  vrithdrawn  and 
General  Iffue  pleaded,  3  ,0 

Aha  Non  Afumpfii  injfra,  efc.  pleaded. 
Defendant  may  not  add  Nm  JJkmf/t, 

After  Demurrer  by  Bail,  and  joined, 
Nui  ttd  Record  denied  to  be  pleaded. 

Demurrer  withdravvn,  and  General  Iffue 
pleaded.  Defendant  having  offered  it 
before  Affizes,  ,.- 

General  Iffue  withdrawn,  and  Money 
paid  into  Court,  in  cafe  of  MifhOce  by 
Death  of  Attorney,  ^A 

Plaintiff's  Demand  being  above  lo/.  De- 
fendant pleads  a  Setoff;  Proceedings 
m  Latin  good,  though  Damages  under 
»©'•  146 

Plea,  with  Notice  to  fet  off,  muft  not  be 
delivered  in  the  Country,  a^, 

Thfc  Alias  Dia",  if  fet  out  at  all,  muft 
be  m  the  fame  Language  as  in  Deed, 

On  Declarations  deliveird  in  Countty! 
Caufes,  and  where  Defendant  Km 
above  twenty  MUes  from  Ltrnd^,  eight 
Days  Time  to  plead,  ^^ 

Declarations  may  be  filed  1^  fciw  egt. 

Declarations  to  be  deUveied  before  Nw^ 

Tvro  Counts  in  Ttefpafs  ftmck  out  vri£ 
otttCofb,  33^ 

Sa 


The  Table  of  Principal  Matters, 


So  four  Counts  in  Cafe,  ?ag9  344 

Declaration  ddivered  to  Defendant  bad» 
tho*  his  Attorney  not  to  be  found*   335 

On  Procefs  at  the  Suit  of  A.  only,  A. 
can't  declare  by  the  By  at  the  Suit  of 
A.  and  Wife,  337 

Declaration  in  Latin  or  Englijh  Procefs 
held  good  by  the  By,    ,■  340 

Declaration  to  be  delivo^d  in  two  Terms 
aifter  Defendant  is  iifCouitf  340 

Three  Declarations  in  Aflauit»  $^r.  againft 
three  reduced  into  one»  341 

One  Declaration  for  an  Aifault,  and  an- 
other for  taking  Plaintiffs  Goods,  not 
united,  342 

Declaration  di  bene  effe  not  to  be  delivered 
after  Time  out  for  Appearing  or' Bail, 

34» 

Over-nded  fince. 

Declaration  not  to  be  put  under  Country 
Attorney's  Chamber-Door,  342 

Plaintiff  obliged  to  inicrt  true  Day  of  filing 
BUI,  343 

On  a  drtierari  returned,  and  Proceedings 
at  Ifliie,  Plaintiff  ihall  declare  di  novo, 

^fio^e  eum  in  TreTpafs  helped  by  Recital 
in  oziginal  Proceedingi  after  Verdi£t, 

.  *♦• 

In  teal  and  mixt  Aftiont,  except  Replen/hh 

a  peremptory  Rule  to  plead  is  given, 

s6o 

Plea  of  Tender  without  bringing  the  Mo- 
ney into  Court  it  a  Nullity,  151 

After  Order  to  plead  an  iffoable  Plea,  a 
Tender  to  Part,  and  Hon  afitmlJk  to 
Refidue,  is  a  Nullity,  ass 

And  if  Judgment  figncd,  and  the  Benefit 
of  an  AiiKt  loft,  it  fhall  not  be  iet  afide 
on  Terms,  aS-f 

JVi/  debet  to  a  piomi£(bry  Note,  a  Nullity, 

So  Plea  by  Attorney  of  another  Court,  S59 

89  Plea  in  Abatement  aficr  Rule's  out, 

S3I 

Tender  nocio  be  pkaded  after  an  Order 
for  Time,  137 

Lpare  to  plead  a  Tender  after  General  Im* 
pvlance  may  be  in  firft  four  Days  of 
next  Terait  343. 

On  a  Plea  in  Abatement,  Plaintiff  may 
onter  a  Nil  eafiea  per  breve  without 
L«ivc  I  otherwiie  in  other  Caftt,     157 

In  Formedony  Defendant  never  Tenant  to 
the  Fmhold  muft  be  pleaded  m  Abate- 
ment,  ^3^ 

No  Plea  in  Abatement  without  procunng 
Special  Imparlancej  after  a  General  Im- 
pclMV^j  334 


Plea  in  Abatement  as  to  Commoi'ancy 

mar  bs  demuired  to,  but  can*t  be  fet 

afidc.  Page  338 

Affidavit  to  Truth  of  Plea  in  Abatement 

by  Attorney,  fufficient,  344 

Non  affumpfit,  and  a  General  Relea(e,  not 

to  be  pleaded  jointly,  328* 

So  Libentm  tenementum,  and  a  Juftifica- 

tion,  ^29 

So  Not  guilty,  and  Accord  and  Satisfac- 

tion,  3ap 

So  Hon  ajfumtfit  and  FUne  adminiJIravU 

without  Affidavit  of  having  fully  admi* 

niftered,  33^ 

So  Solvit  ad  diem  and  Riens  per  Defceni 

without  Affidavit,  3sa 

So  If  on  afun^  and  feveral  Matters  let 

off  againft  PhintifTs  Demands,       333 
So  Nil  debet  and  Nil  babnit  in  temmentis. 

So  Not  guilty  and  a  Juflification  in  Tref- 
pafs,  .  339 

So  Non  qfumpjit  and  Non  ajtanfjk  iffrm 
fex  anuost  ika  Money  paid  into  Court, 

33« 
Leave  givtn  to  plead  Not  guilty,  and  Li- 

berum  tenementttm,  f^$ 

So  in  Replevin  that  Plaintiff  has  no  Pro« 

perty,  and  a  Jullification,  338 

$0  Damage-feaTanty  and  under  a  Demife 

from  l5efendant  to  Plaintiff,  339 

So  a  Dtftrefs  for  Damage-feafant  and 

Rent  in  Arrear,  340 

So  Solvit  ad  diem  and  a  mutual  Debt, 

340 
So  Non  qfitmpfit  and  a  Difchaift  under 
the  Debtors  A£l,  343 

So  Non  effnanm  and  Aich  Dtfchaip, 

348 

So  Non  affumtfit  and  Non  affimfj/it  infra 
fex  eamosy  ^29 

Defendant  may  move  to  plead  douUc  after 
Rule  to  plead  is  out,  and  before  Judg- 
ment, 3tf 

Rule  to  plead  double  difcharged,  Defen* 
dant  not  haring  appearrd,  331 

Defendant  may  pleMl  doubie  after  Older 
to  plead  iffuabft  Plea,  3  38 

AfteT  Order  to  plead  an  tffuaUe  Plea,  a 
Judgment  on  a  Bond  fince  Order  may 
be  pleaiied,  330 

After-  Order  for  Time  to  pleul  to  Iffiie» 
further  Time  till  a  former  Judgment  per- 
fefted  refufed,  333 

On  PoinU  referved  Phuntiff*e  Coonftl  be- 
gin the  Argument,  155 

General  Iffiie  to  be  delivered  in  Form  and 
on  Duty,  %i^ 

Judgment  iigncd  bccaufe  Def«&daat  plead* 
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ed  an  Outlawry  in  Btr,  smd  not  Subpidi 
jigilii,  held  irregular,  Page  24.1 

A  bad  Juftification  in  Trefpafs,  Vcrdift  for 
Defendant,  yet  Judgment  for  Plaintiff, 

Plea  of  Bankruptcy  muft  conclude  to  the 
Country,  33° 

Jn  Ejeament,  Motion  to  plead  Antient 
Doneihe  muft  be  in  firft  four  Days, 

33»>  336 

Plea  of  Coverture  fet  afide.  Defendant 
pleading  by  her  Name  in  the  Declara- 
tion, 334. 

Tudement  arrtfted,  Nm  affkmpjk  bcmg 
pleaded  in  Trover,  439 

60  on  Not!  eJffaSum^  AAion  bdng  brought 
by  Adnuniftrator  of  an  Executor;  there 
Ihould  have  been  an  Adminiftration  De 
Bcmis  iMif  *   444 

Thefe  Words  (tbis  ChUd  cm  bangjw) 
not  af^ionable,  480 

See  fCmentallfnty  179  >5i  i9>  «<>»  ^^ 

-   ;      «•«•  9* 

i  ^ofl#,        1*9*  »3*»  »4o»  »4«»  HI.  144 

^rmurcer.  i6a,  16S 

i.  Simparlancfi  a«5*  345 

r  Sul'Bnicnt,  15. 263,  ^67,  a7i,  a7a,  ^73, 

.    ^      e.  *y>  476, 303 

ilSloncp  incoCour^  2S6, 287, 349,350, 

36a 
^per,  ?68, 326 

f^nui,  492 

Plea  Puis  darrein  Omtimtanee^  345 

Leave  to  withdraw  the  General  Iflue,  and 
plead  Special  Juftification,  granted  upon 
Payment  of  Cofts,  346 

Claim  of  Cognizance  comes  too  late  after 
Plesi  pleaded  and  Replication  tendering 
an  Iflue,  346 

J^eave  for  Defendant  to  withdraw  his 
Avowry,  and  avow  Property  in  a 
Stranger,  348 

Plea  in  Abatement  fet  afide,  both  the  Plea 
and  Affidavit  to  verify  it  being  wrong 
intitled,  348 

Leave  to  withdraw  Plea  of  Tender,  plead 
General  Iflue,  and  pay  Money  into 
Court  upon  the  common  Rule,  denied, 

349 

Leave  to  plead  a  Tender  after  the  firft  four 

Days,  where  gianttd,  351,  353,  354, 

.....      J157,  359.  3^'»  3** 

P^  m  the  U€9 1  s  a  Plea  in  Bar,  and  not 

in  Abatement,  3^ j 

Jn  Covenant,  Goieral  IVrfbrmaaceof  Co- 

venaatt  not  an   liTuable   Plot   undir 

^udge*t  Order,  and  fet  afide^  3^^ 


Too  late  to  plead  a  Tender  after  a  General 
Imparlance,  Pe^i  354 

Coverture,  where  not  a  good  Plea  in  Abate- 
ment, 355 

Leave  to  plead  feveral  Matters  muft  be 
given  by  the  Court,  it  cannot  be  done 
by  a  Judge's  Order,  357  . 

Defendant  nleads  a  Tender,  Plaintiff  re- 
plies, ana  aftorwards  takes  the  Money 
brought  in,  and  enters  a|i  Acquittal  ; 
held  he  could  not  enter  an  Acquittal 
without  Application  to  Court  and  Pay- 
ment of  Cofts  to  Defendant,  357 

On  Motion  to  plead  double,  unlefs/mnui 
facie  the  Pleas  appear  to  be  frivolous, 
the  Court  will  not  ^onfider  whether  they 
are  material  or  not|  Plaintiiis  may  de-t 
mur,-  359 

Difference  between  pleading  Noh  AJfmmlfijt 
and  }fom  Affumffit  i^fra  fejf  Antw,  as 
to  the  Evidence  which  may  be  {;iven  un- 
der them,  16% 

heart  to  plead  Ancient  Demcfne,  on  Affi« 
davit  that  the  Premifles  in  Queftion 
were  reputed  to  be  fuch,  185 

Ancient  Demefhe  nmft  be  pleaded  witfaia 
the  firft  four  Days  of  the  Term,       1S7 

All  Pleadings  fhould  be  entered  accocding 
to  the  Truth  of  the  Term  of  which  they 

Rule  to  reply  fcveial  Matters  demed. 
Courts  have  never  conftmed  Statute  of 
4  &  cJmm^  to  extend  to  other  Pleadings 
than  Pleas,  363 

Leave  to  plead  three  Matters  iA  Replevin^ 
Non  cefitf  Property  in  another  rcrfbn, 
and  Ltheram  TenemeKtmrnt  3(4 

Leave  to  plead  doubly  Ne  mmques  Ejif'^ 
and  Pient  Admnijhravitf  365 

Replication  fet  afide  for  want  of  Ser$eant*t 
fi^ng;  wfaer^er  Plea  £0  figncd  Re- 
plication muft  be  fo  alfo;  what  Pleas 
good  without,  365 

Leave  denied  to  pkad  feveral  Matters  in 
ABion  on  Stai.  9  Amu^  for  Money 
vron  at  Play,  Aftions  on  penal  Statutes 
not  bciag  ivithin  4  Aane^  for  tbe  Amend* 
ment  of  die  Law,  365 

In  Replevin,  Leave  to  plead  Hen  G^, 
and  to  avow  the  taking,'  Uke,  Nor 
puilty,  and  a  Juftification  in  Tidpaia* 

In  fpecial  Aftion  on  the  Caie^  Leave  t» 
ptead  Nm  AfioHf/t^  a  Tender,  and  n 
Set-ofF,  366 

In  Trefpafs,  Lcvre  to  pkad  Mot  Gn&y» 
^A  «  Tender  of  AmcndS|  36^ 
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doable  Ij^ltts  dlotoeD. 

Iflc  Mtnf  I?  into  Courts  &c* 

Page  iQ,  X4,  17 

PleMf  AdmmJIravtt  and  a  Set-off,  withosjut 
an  Afiidavity  347 

So  NoH  Affumhfit  and  P/tm  Admnifinvrnt^ 
without  Affidavit,  34.8 

Not  guilty,  and  a  General  Release,      %^% 

Not  guilty,  and  4/.  4/.  raid  Plaintiff  in 
Satisfaaion  of  all  Trelpaffes  to  fucb  a 
Time,  .  349 

fli  unques  Executor^  Vid  PUm  Admmijfra- 

Um  cuT,  Son  AJaait  demejke,  and  MoUiter 
Manus  impofuit^  on  Affidavit,  Rule  ab. 
folute  to  plead  firlt  and  laft,  35a 

WoM  tftfoBum  and  Air  uaques  Executor  % 

479 

Nw  cut  and  ^m  Affauh  Dmufnt^  on 
Affidavit,  35a 

Not  guilty.  Son  ajfaxh  dimijuit  and  Satis- 
faaion for  all  Trefpaffes,  35a 

AImt  cttl\  Son  Ajfault  denufnt^  and  iioUiter 
Manus  in^Juit^  355 

Not  guilty,  and  a  Juftiiication,     355,  356 

N$n  tfifaSum  and  Dureft,  359 

j^Mf  Agut^JUf  a  Set-off,  and  a  Tender  as 
of  laft  Tenn,  360 

A  Tender  of  Money  to  the  firft  Count,  and 
Nm  AJfuntpfit  to  the  Refidue,  36a 

if  on  affumpfit  bv  the  Teftator,  a  general 
flint  adrmmfrannt  and  a  Special  ?lene 
aJndnifirixvtti  363 

Jn  Trefpafs,  Affatilt  and  Battery,  Not 
guilty  and  Licence9  364 

3BmbIe  |9Uas  not  allotoeo. 

In  Sluart  ImpeSt^  Rule  to  (hew  Caufe 
why  Defendant  ihould  not  plead  nine 
different  Matters,  denying  all  the  Mat- 
ters iQ  the  PecUratiop>  difcharged, 

^  350 

JfoncuT,  and  Liberum  Tenementumi  de- 
nied, it  not  being  neceffaryj  and  in 
what  Cafes  it  is  neceffary,  350 

Not  guiltv,  and  a  Licence,  without  Am- 
davit,  denied ;  and  where  Affidavits  ne- 
ceilanr  or  not,  351 

Not  guilty^  and  a  Releafe  of  a  particular 
TreTpaTs,  never  granted,  351 

Stat.  4  Ann,  for  pleading  double  does  not 
extend  to  Suits,  where  the  King  is  a 
?arty,  unlefs  for  Debt  immediately  ow- 
il^gf  151 353 


I  Not  guilty,  and  a  Tender,  denied, 

Pi^i  359 

In  Trover,  Not  guilty,  and  that  Plaintilf 
became  a  Bankrupt,  and  his  £ffe6(s 
were  affigned,  denied,  360 

Non  affwmffit  and  Infancy,  363 

}fon  efifaHum  and  Sohv'ttfofi  Diem,  ibiU. 


^Ufiges. 


See  i^eclacation, 


)^(te8. 


See  ICfflf  ntatnt. 


i6» 


449 
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Defendant  arrcfted  on  a  LatitiU  in  B,  Jt, 
removes  himfclf  to  the  pUet,  no  new 
Affidavit  requifite  to  charge  him  with 
Declaration,  '    75 

Prifoner  on  a  Capias  utlagaium  difcharged 
on  Plaintiff's  Death,  &r.  366 

After  Superfedeas  iffued.  Plaintiff  ffialj 
not  charge  Defendant  with  new  Decla* 
ration,  and  ^  if  after  at  Liberty,  Dc- 
fendant  may  be  arrefted,  368,  499 

Defendant  not  to  be  charged  in  Execution 
after  three  Terms  fince  Judgment  j  but  • 
i^  if  Superfedeas  not  lodged  before  Ha. 
Cor,  369,  379 

Prifoner  to  be  brought  up  to  Court  oxdy 
twice,  tho*  Plaintiff  dies  and  Executor 
wants  Time,  &c.  37Q 

After  a  voluntary  Efcape,  Gaoler  can  re-  - 
take  Prifoner,  373 

Defendant  difcharged  bv  the  Lords  A£^ 
can't  be  retaken  on  Execution  or  new- 
AAion,  374 

Order  for  Superfedeas^  after  Judgment,- 
^fendant  may  not  afterwards  be  taken 
m  Execution;    Defendant    difcharged 
with  Cofts.    (Fide  infra.)  375 

Defendant  difcharged  by  Superfedeas  brfore 
Judgment,  may  afterwards  be  taken  in 
Execution ;  otherwife  \^  Superfedeas  af- 
ter Judgement.  (Fidefupra,)  376 

Prifoner  (inter  alia)  on  Capias  utlagatum 
difcharged  on  St.  xo  Geo,  not  to  be 
taken  again  on  new  Capias  uiiagatum, 

378- 

Plaintiff  moft  proceed  to  final  Judgment 

within  the  third  Term  after  Declaration 

inclufive,  379 

So  for  want  of  getting  Demurrer  argued 

in  third  Term,  383 

Mm»  If 
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If  Defendant  at  large,  i^  if  can  plead  be- 
fore Appearance,  Pag£  379 

Priibner  notchai^d  till  after  (econd  Term 
by  Accident,  yet  not  difcharged, 

3S0,  ^c. 

If  Prifoner  cTcapes,  hit  Recaption  fliail  be 
looked  OR  at  the  Time  of  fcenderi  irom 
whence  Plaintiff  is  to  proceed,  3  81 

/application  for  a  Superfidios  and  to  be 
cUfcharged  on  Lords  A£t  inconiiftent, 

3«3 

Bankrupt  furrendered  after  Judgment,  dif- 
charged,  368 

Declaration  delirered  to  a  Prifoner  the  laft 
Day  but  one  in  Eafter  Term  ;  Rule  out 
two  Days  befora^e  EflbiB-Dtay  of  9W- 

fUtyf  124 

Declarations  agalnft  Prifoners  in  County- 
Gaols  may  be  filed  any  Time  before 
Rule  to  plead.  37 » 

Defendant  furrendered  to  Warden  of  FUgt 
on  Fugitive  A£l,  not  to  be  charged  with 
.  Declaration,  380 

The  Original  Declaration  agalnft  a  Pri- 
^>flper4a  the  Tliet,  indorfed  by  Protbo- 
notanr,  ihou(d  be  left  at  the  Fletii  and 
not  Copy,  434 

Tho*  Allowance  was  forgot  for  a  Day  or 
twO|  yet  Prifoner  not  dif^hvgcd, 

3^7.  3<9 

If  Prifoner  itmoTet  hlmfelf>  he  lofes  his 
%s.  ^d.  a  Weak,  3(8 

Attorney's  figning  a  Note  for  »/.  4^. 
a  Week,  not  fuScient,  37 1 

So  tho*  Affidavit  of  Plaintiff  being  beyond 
Sea,  ii% 

In  Cafe  of  PlaintifiTs  Death  after  Allow- 
ance, Rule  A^on  Executor  todifcharge 
*  Defendant  for  Nonjiayment,  373 

Priioner  detained  in  execution  by  Twoy 
each  muft  allow  »/.  ^d.  a  WccJf,  377 

Rule  for  Diicharge  on  Non-payment  of 
a/.  4^.  underukeii  before  Judge  at 
Afliaes.  3B* 

Prifoner  charged  for  103/.  not  difchax^d 
tho'  41 A  was  faid  to  be  paid  i  Rule  for 
Plaintiff  to  endorfe  what  was  due,  he 
cndorfes  the  Whole*  Court  will  not  le- 
quire  further,  367,  3(9 

On  Affidavit  or  ai  /•  only  due,  tho*  charg- 
ed for  100/.  Rule  Nifxo  be  difcharged 
on  Payment  of  si  t  and  Coda*       37 1 

Priibner  cliarged  with  33/.  only,  difcharg- 
cd  at  to  that  Plainti^  tho*  after  bit  Pe- 
tition he  waa  charged  by  another  for 
iSai:  3ti 

Objcftions  to  Form  of  PrifonevV  Schedule 
10  be  iii»d^  at  his  firft  coming  up,   }7a 


Prifoner  muft  apply  befoie  End  of  tak 
Term  after  taken  in  Execution, 

Rule  Niji  to  difcharge  Prifoner  to  be  ferved 
on  Plaintiffs  Attorney,  Plaintiff  ab. 
fconding,  384 

Quai^er  refufing  to  fwear  not  to  be  dif- 
charged.    Mtr'dhy  SM,  3^7 


See  Kttwrncf , 
•uffatori^, 


4^  S03 

aia,  a»3,  3S4, 10 

3»' 


Where  Prifoner  arrefted  hj  B.  R,  YnetSk 
is  remoircd  immcdistely  to  the   Wp<f, 
Application  for  Superfedios^  where  Plain- 
tiff does  ncx  declare  in  Time,  raufl  be  * 
in -this  Court,  3S4 

Prifoner  in  the  Fhet  by  Proeefs  of  thi< 
Court  may  he  brought  up  by  Rule,  but 
if  held  by  Execution  of  another  Court* 
there  muft  be  a  Habeas  Corpu^f        %%$ 

Prifoner  at  the  King's  Suit  brought  up  by 
Habeas  Corpus  cannot  be  eommitted  to 
the  Fiiit,  without  the  King^s  Confent, 

3«5t  3W 

PrUbner  a  Bankrupt  taken  in  ExecnhoA 

for  a  Debt  accrued  before  Bankruptcy, 

difcharged,  3K 

Where  Defendant  intitled  to  SnpirftdlMf 

for  want  of  being  charged  in  Execution, 

3"»  3«9»  39^»  39T 

Day-Rule  for  Priibner  and  a  Tipfbfrto 
^e  him  to  H.  to  treat  with  his  Cre- 
ditors, denied,  386 

Court  may  moderate  the  AHowincf  to 
Prif>ners  under  the  Lords  Aft ;  Pri- 
foner remand^  on  an  Allowanca  of  4Z 
per  Wfxi;^  1%? 

But  where  once  determined  at  ai.  4/. 
cannot  afterwards  be  lowered,  307, 

Wl)cre  Prifoner  intitled  to  SifPirfidifm  for 

want  of  Declaration  in  two  Terms,'  387, 

39^  3964  397*  i^t 

Prifoner  difcharged  by  the  Lords  A6t}  be- 
ing charged  in  Execution  on  a  fecon4 
Judgment  by  the  fkme  PlamtilF,  dif- 
charged  again  on  a  fecond  ASgnment 
of  t^  fame  "ifft&t^  38a 

Motion  by  Defendant  to  f(ay  Anoccedingf 
af^  Inquiry  executed.  Plaintiff  having 
been  difchargcd  by  Infolyent  Deblora 
A6I,  and  affigncd  his  Debts,  $fe.  to  ^it 
Creditors,  38f 

Prifoner  remanded  on  a  joint  Momunci 
of  %u  44^  /#r  Week  by  tvfO  Creditors, 

S«9 
5  Where 
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Vfhen  Piifoner  indtled  to  Stfer/edias  for 
want  of  Plaintiff^s  proceeding  to  final 
Judgndent,  Page  384 

Wicre,  on  Service  of  pcranptory  Rule* 
Sheriif  btinga  the  fiodv  into  Court  in- 
ficad  of  putting  in  Bail  abovci  how 
Court  proceediy  39a 

beciaration  and  fubfcquent  Proceedings^ 
which  were  as  if  Defendant  was  at  lar^, 
fet  afide,  he  becoming  a  Prifoner  atter 
Procefs  ferved,  39^ 

Prifoner  charpred  with  a  common  Capias^ 
and  not  with  a  DeclaratioD»  where  re- 
gular* 39* 

Where  a  Priibner  is  fuperfeded,  he  cannot 
be  held  to  Bail  for  the  old  Caufe  of  Ac 
tion*  393 

Prifoner  charged  twi^e  in  Execution  by  the 
fame  Plaintiff*  on  Motion  allowed  to 
pay  Principal,  Intereft,  and  Cofts  on  the 
nrft  Judgment,  to  avoid  giving  up  his 
Eftate  according  to  Infolvent  Debtors 
Aa,  393 

Prifoner's  Petition  to  the  Court  to  be  car- 
ried to  the  Affizes  to  be  diP;harg6d  un- 
der the  Lords  A£l,  when  to  be  pre- 
ferred, 394 

Prifoner,  how  and  where  to  be  difcharged 
under  the  Lords  A6V,  394 

Prifoner  having  been  fupcrfrdable  for  two 
Years  paft,  for  want  of  PiaintiiTs  pro- 
ceeding to  Judgment,  remanded  tm- 
charged  in  Execution,  but  detained  at 
others  Suits,  .   395 

Note  to  Prifoner  for  his  Allowance  under 
the  Lords  A£^,  muft  be  figned  by  Plain- 
tiff himlelf,  one  from  the  Attorney  has 
always  been  refufed,  399 

Defendant  Prifoner  for  want  of  Bail  to 
A6lion  brought  in  inferior  Court,  dif- 
charged en  a  common  Apoearance, 
Plaintiff  having  removed  his  AcUon  here 
by  Certiorari,  399 

What  is  meant  by  the  common  Rule 
againil  the  Sheriff  where  he  takes  a  Bail 
R>nd,  400 

Wliat  wherr  Defendant  remains  in  Cuf- 
tody  for  want  of  Bail,  ibiii. 

Declaration,  Judgment  and  Execution 
againft  a  Prifoner  fet  afide  as  irregular, 
being  all  fubfbquent  to  the  Time  of 
D^cndant's  being  fuperfedable  and  his 
having  applied  for  a  Suferfedtas^     400 

Prifoner  renifed  to  be  difchamd,  Plaintiif 
making  Affidavit  that  the  Debt  was  not 
due  till  the  ift  of  Jmuuuy  1755,  the 
Day  in  the  Infolvent  A£l,  401 

Two  Defendants,  one  in  Fleet,  Procefa  of 
Outlawry  taken  out  againil  the  other  ; 


Court  will  give  Plaintiff  a  reafenable 
Time  to  declare  that  he  may  Outlaw 
the  abfconding  Defendant,     Pii^e  40 1» 

402 

Superfedeas  for  want  of  Declaration  in 
C  B,  within  two  Terms  $  Declaration 
oiB.R,  againft  a  Prifoner  in  the  Fket^ 
null  and  void,  40s 

Where  the  Fund  in  the  Hands  of  an  Af- 
fignee  of  the  Eftate  and  Effeas  of  an 
Infolvent  Debtor  is  legal  Aifets,  Judg« 
ment  Creditors  muft  be  preferred  to 
Bond  Creditors,  fifr.  but  where  equi« 
table  Aifets,  all  muft  be  p2id,paripafit$ 

40a 

An  Equity  of  Redemption  equitable  AT- 
fets,  ibidt 

Common  Appearance  and  Superfideeu  or^ 
deredy  PlmntifTs  Caufe  of  Adion  being 
as  Indorfee  of  a  Promiflbry  Note,  where- 
on Defendant  had  been  fued  by  the  In- 
doHbr,  fame  in  the  other  ABion,     40} 


f^rtttlege* 


ito 


See  Xtttcncv* 


^nttts,   Vide  iPotitf. 

The  Writ  need  not  be  ihewn  at  Time  of 
Service,  30a 

Copy  put  thro*  the  Crevice  of  a  Door  to 
Defendant,  who  was  acquainted  with 
the  Contents,  held  good  Service,      405 

Affidavit  of  ferving  Defendant  with  Copy 
of  a  Writ  (except  what  related  to  other 
Defeudantft)  not  fufficient,  405 

Service  of  Procefs  on  Hulband  only  (tho* 
againft  Hu(band  and  Wife)  good  for 
both,  and  on  Affidavit  Appearance  trnf 
be  entered  by  Plaintiff  for  both,      40(9 

Tejiatum  Capias,  and  not  ChancellQr*» 
Mandate*  to  be  fa-ved  in  County  Jka* 
latine,  406 

Procefs,  dated  il  June,  (crved  on  16,  ir- 
repilar,  40S 

Specud  Original  againft  Adminiftrator 
ferved  on  him  amounts  only  bo  a  Notice^ 
and  Plaintiff  muft  proceed  by  a  Ce^ioi^ 
£fr.  or  Ponef  ^c*  410 

Pro^eedinga  not  to  be  ftay^d,  tho^  Perfon 
ferved  in  a  Liberty  not  by  the  proper 
Officer,  but  Party  may  bring  his  Af^ion, 

404 

So  tho*  AtMQK^^s  Name  it  not  to  SherifTa 

Warrant,  4s  a 

S»  tho*  Writ  not  direfted  to  Sheriff  of  an/ 

County,  404 

Mm  3  So 
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So  tho*  Attorney's  Name  not  to  Copy  of 
Proccfs,  P^e  407 

Procefs  fervcd  on  a  wrong  Perfon  not 
helped  by  PlaintiflTs  entering  Appear- 
ancc  according  to  Statute,  406 

Ci^ias  teftcd  in  Vacation,  void,  and  Pro- 
ceedings ttaid,  407 

The  Want  of  fifteen  Days  between  Tefte 
and  Return,  no  Irrcgularitv,  but  Error  j 
othcrwifc  in  Cafe  of  Attachment,  409, 

410 

Capias  tefted  the  9th  inftead  of  loth  of  the 
king,  irregular,  4^9 

Plaintiff  may  proceed  the  old  Way  by 
Original,  Porn^  &c.  407 


Sec  tCppearancr, 

Cfrctmenf, 
^ttbynwnt, 
jftottcet  <£c. 


x63#  167*  415*  4*4 

183, 185, 188 
169 

306,  308,  310 
3»a 


Ca'fa*  againft  Attorney  returnable  at  a 
general  Return,  and  not  a  Day  certain, 
quaihed,  and  Defendant  difchargcd  by 

i   SuperfecUaSf  with  Cofts,  413 

Motion  to  ftay  Proceedings,  the  Name  of 
Plaintiff's  Attorney  not  being  fct  upon 
the  Sheriff's  Warrant,  denied,         414 

Capias    adT    rejpm^^    and    Proceedings 

thereon  againlt  Defendants  in  a  Corpo- 

'  rate  Capacity,  fet  afide,  they  fliould  be 

fued  by  Pone  6f  DiftringaSf  41 5 

Proceedings  ftaid,  no  Attorney's  Naaie 
being  fet  upon  the  Copy  of  the  Procefs 
ferved  on  Defendant,  41 5 

Proceedings  ftaid,  PixKefs  l^eing  ferved  on 
the  Return -Day  to  appear  that  Day, 

Special  Original  fued  out  m  Ltftcofnjhirt, 
Plaintiff  declared  in  MiddUfex,  Rule  to 
ihew  Caufe  why  Proceedings  in  MiiLUe- 
fix  (hould  not  be  ftaid,  difcharged,  De- 
fendants having  taken  the  Declaration 
out  of  the  Office,  and  thereby  waived 
former  Proceedings,  41^ 

Rule  for  the  Bailiff  of  the  Dutchy  to  return 
Sheriff's  Mandate,  difcharged,  the  War- 
rant being  direfted  to  Officers  of  Plain- 
lifl's  Nomination,  and  not  thofcof  the 
Bailiff,  416 

Motion  to  quafh  ^on  nrfiii'  Capias ^  for  that 
it  recited  t  Manctate  by  Sheriff  to  the 
Baihff  of  a  Libarty,  without  naming  it, 
but  leaving  a  Blank  for  it.  Objcclion 
gcod,  but  Rule  denied,  Bailliwring  been 
put  in,  \'         416 

Rule  for  Sheriff  ta  retwa  the  Writ^  dif- 


charged. Defendant  bdng  prote£led  Irf 
a  Publick  Minifter,  and  the  Prote£lion 
regiftered,  Pagi  417 

Where  Original  hat  been  once  executed, 
though  hnproperly,  it  cannot  afterwaids 
be  made  \jit,  of  for  any  otho-  Purpofe, 

Iffues  on  Difrxngas^s^  how  increafed,  418, 
420,4ai,4a» 

Infant,  though  Procefs  ferved  with  Notice 
to  appear  by  Attorntry,  compellable  to 
appear  by  Guardian  in  all  Caufes  of  Ac- 
tion not  t>ailable,  ^\i 

Proc^klings  ftaid.  Copy  of  Procefs  ferved, 
bemg  uncertain  as  to  the  Time  of  Ap- 
pearance, ^.19 

Proceedings  fet  afide,  with  Cofts,  againft 
Plaintiirs  Attorney,  for  fuing  out  ^ejtat 
Caf  from  Suffolk  into  Kent^  inftcad  of 
Cap^  into  KenU  419 

Rule  to  ftay. Proceedings,  the  Date  of  the 
Writ  being  omitted,  420 

Proceedings  ftaid,  Capias  being  returnable 
before  King's  Juftice,  and  there  being 
only  fix  Days  between  7^^  and  Return, 

4x0 

In  £je6lment,  Habeas  Corpus  proper  Pro- 
cefs to  remove  Plaint  from  Mayor  of 
London's  Court  \  a  Certiorari  which  had 
iflbed,  quaftied,  421 

Copy  of  Procefs  fent  by  Letter,  held  to  be 
good  Service  by  Defendant's  opening  the 
Cover  and  taking  out  the  Copy,       421 

There  is  no  Occanon  to  ftiew  the  original 
Writ  at  the  Time  of  Service,  4»x 

Proceedings  ftaid,  Procefs  ferved  within 
the  Cinoue  Ports  being  direAed  to  the 
Sheriff  ot  Kentf  mftead  of  TeJIat^  Capias 
to  the  Conftable  of  Dover-Cafile,     421 

Rule  for  the  late  Sheriff  of  D,  to  return  a 
Writ  of  Capiast  difchai|;ed,  it  not  hav- 
ing been  carried  to  Shenff^s  Office  till  a 
Year  after  it  was  returnable,  424 

Rule  fbr  Leave  to  Plaintiff  to  take  out  a 
feparate  Attachment  of  Privilm,  to 
warrant  his  Judgment  againft  Ddendant 
only,  nunc  pro  tuncy  agiteable  to  a  joint 
Attachment  againft  him  and  others,  de- 
nied ^  as  unneceffiuy ,  42  ^ 

Defendant,  an  Attorney,  moved  to  fet 
afide  Proceedings,  he  being  Aied  by 
CapiaSi  but  denied,  he  having  appearedy 
which  cured  the  Miftake^  424 

Rule  on  Sheriff  who  abfconded,  how  ferv- 
•d,  35 

The  Rules  of  Eafter  and   hTtcbaelmas, 

3  Geo,  a.  extend  to  all  Procefs  mum* 

able  thf  <rft  or  iecond  Return,  without 

Excepttoa 
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Exception  as  to  an  Exigint^  or  any  other 
particular  Proceft,  Pa^i  tji 

Copy  of  Procefs  beine  tendered  Defendant 
al  his  Houftf,  and  he  refufing  to  accept 
it,  held  leaving  it  there  was  good  Ser- 
vice, %7% 

FUri  facias  and  Execution  againllan  At- 
torne^  fet  afide  without  ColU«  for  Irre- 
gulanty  in  the  Writ,  4.14 

Proceeding  ftaid  PhKeTs  being  ferved  on 
the  Return  Day,  424. 

Sheriffs  of  London  return  on  a  Ca«  Sa. 
That  Defendant's  Name  was  re^ttered 
■s  a  Domeftic  of  a  Foreign  Minifter, 
Court  will  not  order  them  to  make  a 
better  Return,  if  infufficient.  Plaintiff 
may  apply  for  Attachment,  4a  5 

Notice  on  the  Copy  of  a  Writ  ferved  to  ap- 
pear at  the  Return,  bein^  the  16th  of 
June^  without  faying  InJianU  next,  or 
'  >  7  57>  fufficient,  and  former  DoArine  on 
this  Subje£l  exploded,  415 

Ti/le  of  a  Writ  or  Inquiry  without  Day  or 
Year  added,  if  fufficient  ?^Court  refufed 
to  fet  it  afide  for  that  Caufe,  or  to 
amend  it,  425 

In  Replevin  the  Writ  of  fecond  Deliver- 
ance not  taken  away  by  11  G.  a.  and 
is  no  Superfedeas  to  the  Writ  of  Inquiry 
of  Damages,  Stat,  17  Cha,  z,  r.  1.  in- 
tended to  prevent  Delay,  and  give  Party 
a  better  Remedy,  416 

Capias  ad  Kt^mdendum  fet  afide  without 
Cofts  as  irregular,  for  want  of  15  Days 
between  the  ^efie  and  Return,         417 

^roiiibttton* 

Affidavit  that  the  Copy  of  the  Libel  is  a 
ti-ue  one,  is  neceffary,  *  417 

Unlefs  a  Civilian  can  be  got  to  argue  for 
the  Prohibition,  none  (hall  be  heard 
againft  it,  428 


See  Coil^i 


i29»i3o,  138 


The  Time  for  proving  the  Suggeftion, 
(where  Declaration  ordered  to  be  amend- 
ed) is  to  be  computed  from  the  Amend- 
ment, 41S 


See  Coft^ 


148 


i|^rotntioM» 


befendant  prote6^ed  by  Baron  Hoffman  ai 
his  menial  Servant  i  but  being  a  Juftice 
of  Peace,  and  not  his  domeftick  Servant, 
not  free  from  Arreft^  .    370 


So  Defendant  bebg  a  Trader*  and  £nTO)f 
atHamnfer,  Ps^g  374, 

Siuaxt  imptiAU 

^ouBif  l^lea^  not  aHotot^s 

Se4  *ltett,  96,  ao7, 104, 106 

9Daii  in  Crror,  103, 194 


139 

350 


See  tocndmrnt. 

14 

Ke.  fa.  to. 

See  iteptctHn, 

§.%% 

See  f  Utf , 


fiettrait^e. 


4491 4St 


See  Caft^, 
^(ctaratten, 
<Difcontinnanre» 
jjlonpco^,  5cc« 
(Cttai. 


HI.  X44 

35S 

171 

514.  Vt 

4Si>  455 

Proceedings  (laid  on  Payment  of  the  Rent 
diftrained  for,  and  Cofts,  after  Declara- 
tion but  before  Avowry,  4.10 

In  Replevin,  the  Re.  fa,  lo.  is  filed  by  the 
Filazer,  in  all  other  A6Uons  by  the  Ph>- 
thonotary»  ^^^^ 

Writ  of  Rifcous  containing  a](b  a  Conti- 
nuance againll  Defendant  a  good  Form, 

Refeous  returned  is  not  traverfable,  and  if 
Kefcuers  are  taken  they  muft  be  brought 
into  Court  to  be  fined,  4,29 

Refaus^  a  bad  Return  on  a  Ft.  Fa.      430 

RefcMor  taken,  permitted  to  enter  into  a 
Recognizance  to  try  an  A£Uon  of  falTe 
Return  againft  Sheriff^,  ^30 

And  on  a  Verdift  for  Plaintiff^  Recog* 
nizance  difchargtd»  ^.q 


See  Crctumi,  kc 

210 

Mm  4 

See 
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firi)  nw  Ctfuitty  of  Twi^  becanfethe 
Catttt  did  Dot  waft  m  the  Cmsaty  at 

iiii«»  ^<y*  ♦zr*  4*» 

Sue  dotttftd  fron  N^ftfhA  into  L/ondm^ 

N0t  tntt>  a  Coaat]r.Fklatiiit,  4rt 

Nor  ittto  DurioHh  34s»  i>i 

C&aogod  from  Lmtdon  to  MuUl^j   487 

I^M^  laid  at  J>ri»  wkhooc  fiiyiiig  in  the 

Couatjr  afonfiiidt  good,   '  4^1 

Norfolk  in  tlie  Margenty   yhnu  laid  at 

Norwich,    laqoirf   cxecoted  by  the 

Sherif&  of  Nonwicbf    good»  ibr  the 

County  in  the  Margent  will  help,  but 

not  hurt,  483,  484 

Noi  to  be  chaiTged  i^ir  Order  for  Time 

to  pkad,  nor  eren  after  a  Summons, 

But  may  after  Order  for  Imparlance, 

3 50.  478»  48i»  4«5t  A^^»  ^7 

MSiff  ifior  Ordtrfor  Tiifm,  for  Keg. 

Micb.  16  Geo •  a* 
'Maf  more  to  change,  fif^ .  after  Time  to 

icrfcafiaily  483 

Attorney  not  fixing  by  Attachment,  or 

not  declaring  in  P^erlbn^  hat  no  Fri- 
.  ^*le»B,  479 

But  if  he  files  as  Attorney,  may  lay  his 

Aftionin  MuUlefiXf  erenin  AfEuilt, 

479»  j^7 
AiUon  againft  Attorney  need  not  be  laid 

in  MsMU/ex,  44ti 

fiei^eaat  at  Law,  unkis  lie  fues  by  Writ 

of  Priyilege,  can^t  keep  the  Finui  in 

MUdUfex  againft  the  ufoal^  Affidavit 

»     being  made»  484 

A^on  againft  Attorney^  Fmue  changed 

without  Cofts  of  a  new  Bill,  485, 486 
Not  to  be  changed  on  a  Promiftbry  Note» 

34Si4«o,4«5>485 
Nor  on  Bill  of  Exchange,  487 

Nor  in  Seamiaktm  Ki|putfa»,  48a 


If,  ia,49»48d 

4^8 
460^461 


yiame  never  changed  into  a  County  Pala- 
tine, 488 

Xkaied  fxam  Tork^in  into  the  Cky  of 
TorA,  489 

Judge's  Suaaaon  *or  Order  for  Time  to 
pkad,  to  be  no  Bar  to  a  Motion  to 
change  the  Fettiief  489 

f^tnm  mufed  to  be  changed  fttan  LtndoM 
lato  Kat$f  upoa  Affidavit  that  the  Caufe 
of  A£Ko»  accaued  within  the  City  of 
CoHterbmy,  489 

Vemu  cbanjBBd^  tliOii^  Motion  for  Rule 
to  fiiew  Caufe  not  made  tUl  laft  Day  of 
Xaft  Term,  Declaration  being  delivered 


r 


lb  laCe  that  Dtftadtnt  eottld  not  appi  - 
fooiier^  ^^V^s 

fmui  refitftd  to  be  changed  lirom  York^ito 
into  Wi/tmorUmdf  490 

Refiifedy  where  Declaration  contained 
iaUr  aV  a  Promiibry  Nofe«  on  wfaidi 
Plainttif  undertook  to  give  Evidence^  at 
Peril  of  a  Nonfoit,  49 1 ,  491 

RefWred  in  Aftion  of  Covenant  an  D«ed 
for  Nonpayment  of  Rent,  4^1 

Fenut  may  be  changed  in  all  A^ons  in 
their  Nature  Tranfitory,  except  in  Cafes 
of  PrivilfiRy  Specialty,  Frominbry  Note, 
or  Bill  ofExchange,  49 1 

Fonui,  where  chan^  upon  reading  the 
Declaration,  withoiit  the  nfoal  Affida- 
vit, M 

After  Motion  to  change  the  Fenui^  but 
before  Rule  made  aUbhitey  Defendant 
br  Miftake  put  in  Plea,  held  no  Waiver 
of  the  Ruby  ^r. '  492 

Femu  refalbd  to  bochanged  from  London 
into  EJex^  Defendant  by  a  Judge's 
Order  tor  Time  to  plead  having  coninit  -. 
ed  to  rejoin  gratis,  and  take  Notice  of 
Trial  in  ImcSmt,  493 

Firms  changed  from  Midilejix  to  AfM- 
motUbfihre^  in  A£Uon  againft  the  late 
Shcriffy  the  Jury  Procefs  to  be  returned 
by  the  Coroners,  the  Under- Sheriff  hav. 
ingbeenUnder-SheriiftoDefend3nt,4.93 

On  Motion  to  change  the  Femu  from 
MiddUJsx  into  Wort^orflnre,  A£lioa 
retained  in  MidMeJex  in  right  of  Plam- 
tiff^s  Frivilqg^  as  an  Attorney,  tho^  the 
Attachment  of  Privilege  was  not  a 
t^m"  out  of  i/GddUfeXf  493 

SifUk    See  ff rlaiy,  Hec.  467 

See  9»lf|Mnr,  a77 

fiMnant  af  Xttanub  5« 

VSarrant  ef  flttornef*    vide 

"XX^  Amnt  of  Attorney  by  one  who  prac- 
ticed as  an  Attorney  good,  tho*  no 

Attorney  prefent  \  otherwife  if  Plaintiff 

is  an  Attorney,  yf 

Two  Plaintiffs,  one  dies.  Survivor  may 

enter  Judgment  by  Leave^  40 

Where  a  Wanwnt  is  Twenty  Years  old. 

Rule  to  enter  Judgment  muft  be  only 

Nifit  Cfc,  41 

Plaintiff  a  Lunatick,  AiBdavit  of  Peribn 

who  received  the  Intereft,  Aifficieat,  42 
Attomey*s  Clerk  prefent  at  Execution  of 

Warrant  not  iufficlent^  4» 

Judgment 
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Judgment  entered  on  an  old  Warrant  of 
Attorney  on  Affidavit  of  Defendant's 
being  -aUre  ill  Jamaica^  Four  Months 
before,  ?i^e  256 


See  Xtttsmencv 


470,  177 


Warrant  executed  by  Defendant  in  Cuf* 

tody,  in  Prefence  of  an  Attorney  of 

'  B.  K.  fufficient,  44 

Rule  to  enter  Judgment  at.  Suit  of  Exe- 
cutor, on  a  Warrant  to  enter,  fife,  at 
Suit  of  Teftator,  hit  Heirs,  Executors, 
9c.  44 

Warrant  to  enter  Judgment  at  Suit  of  two. 
Motion  to  enter  Judgment  at  Suit  of  the 
Survivor,  denied,  45 

But  granted  in  5.  K.  and  here  fince,  48, 

53 

Where  Leave  to  enter  Judgment  may  be 
given  by  a  Treafury-Rule,  and  where 
not,  47 

Judgment  and  Warrant  of  Atttmey  on 
Ufurious  Contract,  fet  afidc,  Qfr.       95 

f9ttnef]f.    See.«ttatbmftltr  497 

i(j:ial^,  4cc.  467 


WixiU  Vide  )»rg»ft« 

OULE  o£  EaflerTtrTDi  1761,  that  no 

•*^  Record,  or  Writ  of  Nifi  prim  (hall  be 
received  at  Sittings  for  MidMefiXt  after 
Term  in  C  B.  unlefs  delivered  to,  and 
entered  with  the  Marfhal,  within  two 
Days  after  the  laft  Day  of  every  T^rm. 
The  like  in  Londont  unlefs  fo  delivered 
and  entered  the  Day  before  the  Day  of 
Adjournment,  Page  404. 

Rule  of  Hilary  7  Gi§,  3.  that  all  Rules 
on  Sheriff  of  MidMsJex,  or  Sheriffs  of 
Lombttf  to  return  writs  or  bring  in 
the  Body  of  Defendant,  ihall  be  to  do 
fo  within  four  Days  next  after  Service, 

494 

Pbintiff  fues  ^  tarn  in  ProceTs,  declares 
for  himfelf  only  irregular,  for  the  Fa^ 
rianci  goes  to  the  Nature  of  the  De« 
mand.  Where  that  not  altered,  fuper- 
fluous  Defcription  of  Plaintiff  does  i|pt 
hurt.  Not  neceflaiy  to  defcribe  Plain- 
tiff,  as  Plaintiff  ^tam\n  Procefs, 

494i  495 
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